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The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131  
CANBERRA ACT 2601 
 
By e-mail: adjudication@accc.gov.au 

 

Dear Sir / Madam 
 
A91577 – Queensland Sugar Limited & Others – Submission in Response to 
Interim Authorisation and Draft Determination 
 

Thank you for inviting us to meet with you on Tuesday, 9 May 2017 to discuss the 
Commission’s process for making the Interim Authorisation and Draft Determination issued on 
27 April 2017 in respect of Queensland Sugar Limited & Others’ applications for interim and 
final authorisation. 

Having had the benefit of our meeting with you and time to further consider the 
Commission’s Determination to grant Interim Authorisation and the Commission’s Draft 
Determination to grant final Authorisation, MSF Sugar persists with its objections to the 
Application.   
 
As discussed at our meeting: 
 

the granting of Authorisation will lead to substantial public detriments.  The 
detriments will primarily occur in the market in Australia for marketing raw sugar, 
where QSL is dominant and others, including MSF Sugar, have found it challenging 
to enter and expand.  Granting Authorisation will entrench the perception in the 
industry, especially for growers with less resources, that QSL is the market leader.  
This would be contrary to the policy decision to create competition for the marketing 
of raw sugar from Australia by removing QSL’s statutory monopoly rights to be the 
sole marketer of raw sugar from Australia; and 
 

the granting of Authorisation will not result in any public benefits.  The transaction 
cost savings said to result from the proposed collective negotiation of the Storage 
and Handling Agreements are illusionary.  The proposed Storage and Handling 
Agreements have already been substantially negotiated, with negotiations 
commencing in early 2017 and well advanced before the grant of Interim 
Authorisation.  It is proposed that the Agreements will have initial terms of 3 years 
with rolling 3 year extensions and will be executed before 30 June 2017, before any 
Final Authorisation will take effect.  The Agreements are not likely to be renegotiated 
at all or in any significant way during the proposed 5 year term of any Final 
Authorisation.   

 
Although MSF Sugar acknowledges and appreciates the procedural fairness provided by the 
Commission in relation to this matter, our concerns ultimately go to the substantive decision 
making process adopted by the Commission in arriving at its findings.  
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In particular, MSF Sugar submits the Commission has failed to give proper weight to relevant considerations 
and, in one instance, failed to take into account a relevant consideration at all, and those factors have led the 
Commission into error in its Draft Determination.  
 

First consideration – assessment of the counterfactual scenario – paragraphs 36 and 60 of the 
Draft Determination 
 
MSF Sugar is concerned that the Commission, at paragraph 36 of the Draft Determination, has failed to accord 
proper weight to a central element of our submissions of 4 April 2017 and 21 April 2017 and that as a result, 
the Commission’s application of the “future with and without” test enunciated in the Draft Determination is 
fundamentally flawed.1 
 
At paragraph 36 of the Draft Determination, the Commission states: 
 

The ACCC notes concerns raised by interested parties in relation to the dual role of QSL as both 
marketer and operator of the terminals under contract to QSL.  The ACCC considers that QSL is likely 
to continue to be the operator of the terminals in both the future with and without the proposed 
collective negotiations. 

 
Further, at paragraph 60 of the Draft Determination, the Commission states: 
 

The ACCC acknowledges the concerns raised by MSF Sugar that QSL’s role as the operator of the 
terminals may provide it with the opportunity to favour QSL (marketing) or disadvantage other sugar 
marketers in their use of the terminals, or allow QSL to access the commercially sensitive information 
of other sugar terminal users.  However, QSL has been the operator of the terminals for some time 
and STL has announced its intention that QSL will continue in this role.  Therefore, any potential 
detriments that may arise from QSL operating the terminals are not relevant to this assessment as they 
will arise in the future with or without the collective bargaining conduct. 

 
We submit that the Commission’s draft conclusions in paragraphs 36 and 60 of the Draft Determination are 
based on an incorrect premise.  
 
Although MSF Sugar has reservations about QSL being the dominant marketer of raw sugar from Australia, the 
operator of STL’s Terminals and a participant in the collective negotiations with STL for the Storage and 
Handling Agreements, MSF Sugar does not dispute that QSL is likely to be the operator of the Terminals, a user 
of the Terminals and a marketer of raw sugar in both the factual and counterfactual scenarios. 
 
MSF Sugar submits that the question the Commission should be asking is what QSL will gain in the future from 
the collective negotiations that it would not gain in the future without the collective negotiations.  
 
MSF Sugar submits, therefore, that the Commission has failed to apply the correct counterfactual scenario.  
 
Second consideration – detriments from the proposed collective negotiations – paragraph 61 of the 
Draft Determination 
 
The erroneous draft conclusions in paragraphs 36 and 60 of the Draft Determination lead the Commission into 
further error.  That error is expressed in paragraph 61 of the Draft Determination where the Commission states: 
 

The ACCC considers that the proposed collective negotiations are likely to result in little if any public 
detriment for the following reasons: 
 
(a)  there is currently (and would continue to be in the future without the proposed conduct) limited 

competition between terminal users for the acquisition of bulk terminal services provided by STL, 
particularly with respect to those terms on which they are seeking to negotiate, as there is little, if 
any, negotiation of terms between users and STL 
 

                                                        
1
  It is our understanding that the statutory net public benefits test is applied in the context of the Commission’s Authorisation

Guidelines, which adopt a “future with or without” counterfactual. 
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(b) STL advises that it will charge users uniform tariff for the provision of a uniform sugar storage and 
handling service – with differences in the level of services provided at different terminals provided 
for in a ‘variable activity charge’ (including adjustment to take account of the higher costs profile 
at the Lucinda terminal due to the six kilometre jetty) 
 

(c) the proposed counterparty, STL, is not obliged negotiate with the collective bargaining group 
 

(d) bulk sugar terminal users are able to opt out of the negotiations or leave the collective bargaining 
group at any time and deal individually with STL 
 

(e) STL does not object to the application for authorisation, subject to interim and substantive 
authorisation being limited to the named Applicants and not extending to 100% of terminal 
users. 

 
In paragraph 61 of the Draft Determination, the Commission has failed to give proper weight to the substantial 
public detriment to competition for marketing raw sugar from Australia, to the Australian sugar industry and to 
the public of Australia that will arise from allowing QSL to entrench a perception, especially amongst growers 
with fewer resources, that QSL is the industry leader.   
 
Controlling this perception is critical to QSL maintaining its dominance as a marketer of raw sugar from 
Australia.  MSF Sugar estimates that QSL markets the majority of all sugar exported from Australia, in 
competition with MSF Sugar and Wilmar.   
 
QSL’s continuing dominance in marketing raw sugar is contrary to public policy and the State Government’s 
decision in 2006 to remove QSL’s statutory monopoly to market Australian raw sugar. 
 
Third consideration – transaction cost savings – paragraphs 49 and 50 
 
In paragraph 50 of the Draft Determination, the Commission describes one of the two benefits it considers will 
likely flow from the proposed collective negotiations. The benefit is described as follows: 
 

The ACCC considers that the proposed collective negotiations are likely to result in a public benefit in 
the form of transaction cost savings compared to a situation where the Applicants negotiate 
individually with STL for access to storage and handling services at the bulk sugar terminals.  By 
reducing the costs of negotiating for all parties, it is likely that more contractual issues can be 
addressed, because each party can obtain the benefit from negotiating these issues at less cost to 
itself, resulting in more comprehensive and efficient contracts of greater benefit to all parties. 
 

The Commission’s draft conclusion in paragraph 50 is based on a statement in the preceding paragraph that: 
 

Generally, the ACCC considers there are transaction costs associated with contracting.  These 
transaction costs can be lower where a single negotiation process is employed … 
 

The Commission has not described the transaction cost savings that it considers would be likely to accrue from 
the proposed collective negotiations.   
 
While MSF Sugar appreciates it would be difficult to quantify the amount of any cost savings, it is concerned 
the Commission has failed to identify which “contractual issues might be addressed” more efficiently or 
effectively through the collective negotiations.  Without identifying any “contractual issues”, the Commission 
cannot have given proper weight to whether or not collectively negotiating them would be likely to give rise to 
an efficiency. 
 
In that regard, the Commission does not seem to have placed any weight on the discussions that have occurred 
to date within the industry, including with STL and QSL, about the content of STL’s proposed storage and 
handling agreement.   
 
Those discussions may very well have resulted in resolution of all of the “contractual issues” that the 
Commission contends would be more efficiently resolved through a joint negotiation. [Redacted for 
confidentiality] 
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MSF Sugar (and other users who have chosen to engage with STL, including Wilmar and QSL), has been in 
detailed bilateral discussions and negotiations with STL and its advisers on the draft Storage and Handling 
Agreement since receipt of the initial draft Agreement from STL on 28 February 2017.   
 
To date, those discussions have been productive and MSF Sugar understands that STL has already received four 
rounds of feedback from a number of users. In fact, MSF Sugar expects STL to issue the fourth revised draft of 
the agreement in the coming week [Redacted for confidentiality]. 
 
MSF Sugar understands from STL that it expects the agreements to be in near final or agreed form ahead of 30 
June 2017. MSF Sugar certainly anticipates this to be the case with respect to its own agreement with STL.  
 
MSF Sugar also understands that STL and QSL are proposing to enter into a transitional agreement with users, 
whereby QSL will provide the relevant services to STL under the sub-contracting arrangement, as if each of the 
Storage and Handling Agreements are in place (as a practical measure in the lead up to the proposed 1 July 
2017 commencement date).  MSF Sugar is yet to see a draft of the transitional agreement but understands it is 
imminent. 
 
These important factors bring into question one of the public benefits identified by the Commission in its Draft 
Determination as likely to follow from Authorisation, namely, costs and efficiencies arising from STL not 
needing to conduct a series of bilateral negotiations with each user of the terminals. 
 
The practical reality is that any public benefit associated with transaction cost savings will simply not be realised 
in circumstances where it appears more than likely that the Storage and Handling Agreements will be in agreed 
form before 30 June 2017 and, in any event, a transitional arrangement will be put in place prior to 1 July 
2017.   
 
Further, it is highly likely that future Storage and Handling Agreements to be entered into by STL over the life of 
the proposed 5 year Authorisation will be substantially similar to those that have already been substantially 
negotiated.   
 
Consequently, MSF Sugar submits that the Commission’s Draft Determination considerably overstates the likely 
transaction cost savings that will arise from granting authorisation to the Applicants. 
 
Fourth consideration - addressing common contractual issues – paragraphs 51 and 52 of the Draft 
Determination 
 
At paragraph 52 of the Draft Determination, the Commission identifies the second of the two public benefits it 
considers will be likely to accrue from the proposed collective negotiations.  In that paragraph, the Commission 
states: 
 

For example, access to relevant industry information and increased input into contractual negotiations 
provides a mechanism through which the negotiating parties can identify and achieve greater 
efficiencies in their businesses, such as addressing common contractual issues in a more streamlined 
and effective manner. 
 

It is implicit in the statement in paragraph 52 of the Draft Determination that the Commission has reached a 
draft conclusion that common contractual issues can only be addressed less efficiently in the absence of a 
collective negotiation.  
 
In that regard, the Commission has failed to identify any common contractual issues that may arise in the 
negotiation of the Storage and Handling Agreements and has failed to have regard to whether, and to what 
extent, those issues could be lawfully and efficiently addressed without a collective negotiation, or have already 
been adequately addressed in the negotiations which have occurred to date without the benefit of 
authorisation. 
 
For example, it should be possible for STL to describe, at the same time, its proposed approach to allocating 
costs to all users and to obtain feedback from those users individually, all subject to a competition law protocol, 
and with equal efficiency to any proposed collective negotiation.  
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Further, there is no evidence referenced in the Draft Determination to support the Commission’s draft 
conclusion in paragraph 51 that collective bargaining allows negotiating parties “greater opportunity to identify 
and achieve business efficiencies.”   
 
Conclusion 
 
In conclusion, MSF Sugar is concerned that the Commission’s Draft Determination is not based on a proper 
consideration of all of the relevant factors.  
 
MSF Sugar submits that the Commission should not grant Authorisation because the Commission should not 
be satisfied, in all of the circumstances, that the proposed collective negotiations will be likely to result in a net 
benefit to the public. 
 
Under section 89(5) of the Competition and Consumer Act 2010 (Cth) (Act), MSF Sugar requests that 
information in this letter marked [confidential] be excluded from the public register for the reasons given in 
Confidential Attachment A. If the Commission declines to exclude the confidential information from the public 
register, MSF Sugar withdraws it under section 89(5B) of the Act and will provide a version of this submission to 
the Commission without the confidential information in it. 
 
We wish to thank the Commission for the opportunity to discuss this matter and to make this further 
submission.  
 
Yours sincerely 

 
Mike Barry 
Chief Executive Officer 


