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1 Introduction 

The Applicants have made an application under section 88(1A) and (1) of the Competition and Consumer 

Act 2010 (Cth) (CCA) for authorisation to make and give effect to a provision of a contract, arrangement 

or understanding which may be a cartel provision within the meaning of Division 1 of Part IV of the CCA, 

or may result in a substantial lessening of competition in a market (Application). 

The Application was made on behalf of the following parties: 

(a) Queensland Sugar Limited (QSL), in its capacity as a marketing provider;

(b) Bundaberg Sugar Limited (Bundaberg Sugar); 

(c) Isis Central Sugar Mill Co. Ltd. (Isis); and

(d) Mackay Sugar Limited (Mackay).

Collectively, the existing Applicants represent four of the seven users of the bulk sugar terminals (BSTs).

Authorisation was also sought for the benefit of the other users of the bulk sugar terminals, being:

(a) Wilmar Sugar Australia Limited (Wilmar);

(b) MSF Sugar Limited (MSF); and

(c) Tully Sugar Limited (Tully).

The ACCC published its Draft Determination and interim authorisation on 27 April 2017, in which the 

ACCC proposed to grant authorisation for five years to allow QSL, Bundaberg Sugar, Isis and Mackay

(the Applicants) to collectively negotiate, make and give effect to storage and handling agreements with 

Sugar Terminals Limited (STL) in relation to the provision of storage and handling services at the six 

BSTs in Queensland. 

The ACCC also granted interim authorisation to allow the Applicants to collectively negotiate and execute 

storage and handling agreements with STL, with the condition that they will not come into effect unless 

and until the ACCC grants final authorisation. 

The Applicants welcome the ACCC's proposed draft determination, and interim authorisation. The

Applicants consider that the public benefits of the proposed conduct clearly outweigh any public detriment 

that may be caused by the proposed conduct, and as such consider that the Final Determination should 

be consistent with the Draft Determination. 

2 Comments on the Draft Determination 

2.1 Relevant areas of competition 

The Applicants agree with the ACCC's assessment as to the relevant areas of competition for 

assessing the proposed collective negotiations including the supply of storage and handling 

services at the BSTs, and the supply of sugar marketing services in Queensland. 

2.2 The future with and without the proposed conduct 

The Applicants agree with the ACCC's assessment that the future without the proposed collective 

negotiations would likely involve each terminal user individually negotiating the terms of the 

storage and handling agreements, and STL ultimately collating those views to offer a standard 

form storage and handling agreement that it considered commercially acceptable to itself and to 

industry. 

The Applicants agree with the conclusion of the ACCC that it is likely that QSL will continue to be 

the contracted operator of the BSTs in both the future with and without the proposed collective 

negotiations. The Applicants do not anticipate any occurrence in the near future that would result 

in QSL being removed as operator of the BSTs, irrespective of the outcome of the Authorisation 
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Application. As such, while the Applicants note the issues raised in particular by MSF (and reject 

those completely as set out in section 3 of this submission), those concerns are actually 

completely irrelevant to the application before the ACCC and to the weighing of the public 

benefits versus public detriments of the proposed conduct. 

2.3 Public benefits

The Applicants wish to reiterate that they consider that public benefits will arise from the 

proposed conduct, particularly in respect of the 2017 season which is due to commence very 

shortly. 

The Applicants agree that the proposed conduct is likely to result in: 

(a) public benefit arising from transaction cost savings arising from the efficiencies achieved 

through collective negotiations, as well as more comprehensive and efficient contracts of 

greater benefit to all parties due to reduced costs of negotiations for each of the 

Applicants; and

(b) improved input into the contracts by the Applicants, resulting in more effective 

negotiations and improved efficiencies – each of which would constitute a public benefit. 

The Applicants maintain their previous submissions that the proposed conduct will also result in 

fair access and transparent terms of access to the BSTs, an equalisation of bargaining power 

between a monopoly infrastructure owner and users of the BSTs and improving the negotiating 

position for smaller users who are party to the proposed collective negotiations. 

2.4 Public detriments 

The Applicants agree with the assessment of the ACCC that little (if any) public detriment is likely 

to arise from the proposed conduct, if the proposed conduct were authorised by the ACCC. 

In particular, the Applicants note the confirmation provided by STL that a uniform tariff and 

standard form document will apply to all users of the BSTs. This means that the proposed 

conduct is highly unlikely to actualise any of the detriments asserted by MSF. 

2.5 Balance of public benefit and public detriment 

The Applicants firmly support the ACCC's conclusion that the proposed collective negotiations are 

likely to result in public benefit that would outweigh any public detriment, including from any 

lessening of competition. 

The Applicants submit that the net public benefit test is clearly met by the proposed conduct and 

that five years is an appropriate length of time for the authorisation for reasons set out in the 

Applicants' previous submissions and the Draft Determination. 

2.6 Extending authorisation to other terminal users 

The Applicants note that the ACCC is not currently satisfied that the likely benefits of extending 

the authorisation to cover these parties would outweigh the likely public detriments. 

The Applicants remain willing to include other users of the BSTs in the proposed collective 

negotiations, but accept the ACCC's view that to the extent other users of the BSTs do not wish 

to participate in the collective bargaining group, it is more difficult to be satisfied of the public 

benefit of including them.

The Applicants also note the concerns raised by STL. 

Ultimately, the Applicants are willing to accept authorisation conditional on only the Applicants 

being included in the collective bargaining group (should the ACCC ultimately satisfy itself that 
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authorisation is appropriate only where that authorisation is limited to extending to the 

Applicants). 

To the extent that Wilmar, MSF and/or Tully expresses an interest in being authorised to 

participate in the collective bargaining group in submissions to the ACCC, the Applicants request 

that the ACCC reconsider this issue. 

3 MSF submission dated 21 April 2017 

The Applicants note that MSF made a supplementary submission on 21 April 2017 which the Applicants 

have not yet responded with submissions. 

As noted in the Applicants' previous submission in response to MSF, QSL has not, and does not intend 

to, pass on competitively sensitive information or access MSF's confidential and strategic information for 

its marketing purposes. It is simply untrue that the counterfactual to the proposed authorisation is a 

scenario where QSL has any greater access to MSF's (as a competitor of the Applicants) confidential and 

strategic information. MSF has not provided any basis for its apparent belief that the proposed 

authorisation will give any greater access to QSL of MSF's confidential information than the status quo. 

The Applicants are seeking only to negotiate the terms of the storage and handling agreements at the 

BSTs in a collective way. MSF is not compelled to participate in those discussions, QSL will be 

participating in those discussions in its capacity as a marketer, and STL will be the negotiating 

counterparty. 

The Applicants note MSF's assertion that QSL's participation in the authorisation application has a 

questionable motive. QSL is a party to the application because it understood that other users of the BSTs 

(being the other Applicants) wish to collectively negotiate storage and handling arrangements at the 

BSTs. QSL's motive with respect to the Authorisation Application is nothing other than a wish to ensure its 

ongoing compliance with competition law requirements (and notes that such an authorisation would be 

unnecessary for QSL if it was, as incorrectly claimed by MSF, negotiating with itself). 

QSL strongly rejects any assertions by MSF that QSL in its capacity as operator of the BSTs will in any 

way favour its marketing arm. QSL is a not-for-profit, industry owned organisation with a constitutional 

objective to act in the best interests of the Queensland sugar industry. To act in the way that MSF is 

suggesting QSL may conduct itself following authorisation would be in clear contravention of these 

objects. MSF has not attempted to substantiate its claims of QSL's 'position of advantage' in any way. 

Further, as noted in the Applicants' previous submissions, QSL will be subject to stringent ring-fencing 

provisions that will separate the logistics team of QSL from the marketing team of QSL and be monitored 

by STL. Further, STL's latest draft of the proposed storage and handling agreement gives users of the 

BSTs a right to request that STL audit QSL's compliance with the ring-fencing obligations in the operating 

agreement. Given this, and the irrelevance of this issue to the Application (as discussed in section 2.2 

above), the Applicants submit that it would be entirely inappropriate for the ACCC to impose conditionality 

on its authorisation of the kind suggested by MSF (being ring-fencing monitored by an ACCC-approved 

auditor reflecting the ACCC's transmission ring fencing guidelines). 

The Applicants note that STL's submission prior to the Draft Determination advised that it intended to 

offer a standardised contract to users of the BSTs irrespective of the Authorisation Application. As such, 

MSF's claims that there will be a detrimental standardisation as a result of the proposed conduct are 

simply unsubstantiated and untrue. 

4 Conclusion 

In conclusion, the Applicants strongly support the Draft Determination and welcome the proposed 

decision by the ACCC. 
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The Applicants would welcome the opportunity to assist the ACCC in any way in its consideration of the 

submissions received on the Draft Determination. 


