
 

CORPORATE OFFICE 

MSF Sugar Limited 
ABN 11 009 658 708 

MSF Marketing Pty Ltd 
ABN 79 147 832 853 

FNQ Sugar Services Pty Ltd 
ABN 81 145 208 813 

47 Gordon Street 
PO Box 130 
Gordonvale   
Queensland 4865 
Australia 

Tel +61 7 4043 3333 
Fax +61 7 4043 3300 

corporate@msfsugar.com.au 
www.msfsugar.com.au 

MILL OPERATIONS 

Mulgrave Mill 
47 Gordon Street 
PO Box 21 
Gordonvale 
Queensland 4865 

Tel +61 7 4043 3333 
Fax +61 7 4043 3300 

South Johnstone Mill 
Japoon Road 
PO Box 25 
South Johnstone 
Queensland 4859 

Tel +61 7 4064 3800 
Fax +61 7 4064 3888 

Tableland Mill 
Springmount Road 
PO Box 1206 
Mareeba 
Queensland 4880 

Tel +61 7 4048 4200 
Fax +61 7 4048 4222 

Maryborough Mill 
114–116 Kent Street 
PO Box 119 
Maryborough 
Queensland 4650 

Tel +61 7 4121 1100 
Fax +61 7 4121 1139  

FARM OPERATIONS 

Agriculture 
114-116 Kent Street 
PO Box 119 
Maryborough 
Queensland 4650 

Tel +61 7 4121 1100 
Fax +61 7 4121 1139 
 
PART OF THE MITR PHOL GROUP 

21 April 2017 
 
The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131  
CANBERRA ACT 2601 
 
By e-mail: adjudication@accc.gov.au 
 
Dear Sir / Madam, 
 
Re:  A91577 – Queensland Sugar Limited & Others – Supplementary Submission 

1 Introduction 

Thank you for the invitation to make supplementary submissions in respect of 
Queensland Sugar Ltd (‘QSL’) and others’ (‘Applicants’) application to the 
Commission for authorisation (A91577) (‘Application’). 

As articulated in our original submission dated 4 April 2017 (‘Submission’), MSF 
Sugar Limited (‘MSF Sugar’) considers the Commission should make a decision to 
decline to grant authorisation to the Application, including the application for interim 
authorisation because granting interim and final authorisation will give rise to a 
substantial detriment to the public which will not be outweighed by any benefit to the 
public.  

Further to the clarification telephone call held with representatives of the Commission 
on 7 April 2017, MSF Sugar wishes to make an additional written submission in 
support of its position. We respectfully request that this supplementary submission is 
considered prior to the Commission issuing a draft determination, and making a 
decision in relation to the application for interim authorisation. 

2 Applicable Legislative Framework 

Benefit vs Detriment 

The Application is submitted under subsection(s) 88(1A) and 88(1) of the Competition 
and Consumer Act 2010 (‘Act’) which empowers the Commission, in certain 
instances, to grant authorisation in relation to certain of the competition provisions of 
the Act.  

Within the confines of subsections 88(1A) and 88(1) of the Act, the Commission is 
required to determine whether or not the public benefits associated with the contract, 
arrangement, understanding or conduct1 outweighs the anti-competitive detriment 
arising from the contract, arrangement, understanding or conduct in question.  The 
Commission must ultimately satisfy itself that the conduct would result, or be likely to 

                                                        
1  In this instance to collectively negotiate storage and handling agreements with Sugar Terminals Limited (‘STL’) 
for the provision of storage and handling services at the bulk sugar terminals (‘BSTs’). 
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result, in a benefit to the public and that that benefit would outweigh the detriment to the public 
constituted by any lessening of competition associated with the conduct. 

For the reasons expressed in the Submission and below (see paragraph 4), the proposed authorisation 
will not realise the public benefits claimed in the Application, falls short of showing that any public 
benefit will be likely to result from the collective bargaining2; and will result in a significant detriment 
to the public. 

The detriment to the public will arise primarily because of QSL’s dual roles as both the operator of the 
BSTs and a marketer of raw sugar in the global export market.  

As the operator of the BSTs, QSL will have unfettered access to confidential and strategic information 
about its competitors for marketing raw sugar from Australia.   

Further, as the operator of the BSTs, it is highly likely that the owner of the BSTs, STL will consult with 
QSL, and likely defer to QSL, about the terms and conditions of access to BSTs. 

Consequently, it could not be said that QSL will gain anything that could be described by a decision 
maker, acting reasonably, as a benefit to the public from gaining a statutory defence to allow it to 
collectively negotiate with its competitors for the terms and conditions of access to BSTs which it 
operates and where it is likely to substantially influence the terms and conditions on which its 
competitors access the BSTs in the absence of granting either interim or final authorisation. 

The counterfactual scenario is a scenario where QSL will not have as complete access to its 
competitor’s confidential and strategic positions.   

An important effect of this will be that in the counterfactual scenario, it will be necessary for QSL to 
compete with MSF Sugar to market raw sugar from Australia without the anti-competitive advantage 
of gaining greater access to MSF Sugar’s confidential and strategic information.  Denying QSL access 
to the greater amount of MSF Sugar’s confidential and strategic information will enhance competition 
and create benefits to the public. 

A vertically integrated firm’s ability to internally pass on competitively sensitive information 

The Commission has in the past consistently expressed concerns around vertically integrated firms.  For 
example, in the Alinta Ltd, Alcoa of Australia Ltd, DUET Group acquisition of Dampier-Bunbury Natural 
Gas Pipeline (‘DBNGP’), the Commission was concerned about the vertical integration of Alinta, which 
had downstream businesses that used gas transported on the DBNGP. In particular, the ACCC 
identified a risk that Alinta would be able to use its position as part-owner of the DBNGP to favour its 
downstream businesses over competing shippers on the DBNGP.3  This type of concern has been 
reiterated by the Commission in more recent matters, including Qube and Brookfields proposed 
acquisition of Asciano, Toll Holdings acquisition of Patrick Corporation and the structural separation of 
Telstra.  The concerns about vertical effects have also played a substantial role in the content of access 
undertakings, including to Aurizon’s below rail network and ARTC’s below rail network. 

In essence, the concern arises in instances where the integrated firm possesses the ability to pass on to 
its division / subsidiary competitively sensitive information that it obtains from competitors of that 
business unit by virtue of its other business dealings.  Fundamentally, this concern is analogous to the 
concerns raised by MSF Sugar.4 

  

                                                        
2  See: Re Queensland Stock and Station Agents Assn (1989) 95 FLR 250; 87 ALR 321; [1989] ATPR 40-938 at 267 (FLR). 
3  These concerns were ultimately addressed by section 87B undertakings and appropriate ring fencing arrangements. 
4  As expressed in the Submission and below (see paragraph 4). 
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3 Outcome of the Application 

Application should be refused 

MSF Sugar strongly opposes the Application and considering the weighing up exercise contemplated 
in the Act, is of the view that the proposed authorisation is not necessary and the Application should 
not be granted.  

Conditional Approval 

Should the Commission be minded to grant the Application however, MSF Sugar submits, in the 
alternative, that the proposed authorisation, including any grant of interim authorisation, should be 
conditional. 

This alternative proposal, which in no way should be considered to dilute MSF Sugar’s primary 
position, envisages the Commission granting interim and final authorisation on the condition that QSL 
establishes appropriate ring-fencing arrangements which are rigorously monitored, at QSL’s expense, 
by an independent auditor approved by the Commission and who will provide regular reports to the 
Commission. 

In this regard, we refer to the Commission’s transmission ring fencing guidelines5 where vertical 
separation within a firm is considered necessary to ameliorate the concerns associated with the flow of 
commercially sensitive and strategically valuable information across business units within a single 
integrated entity.   

In particular, MSF Sugar is of the view that, at the very least, the minimum ring-fencing obligations 
catered for in terms of those guidelines would form a useful and instructive starting point in 
conceptualising the appropriate types of ring-fencing arrangements necessary to address QSL’s current 
circumstances. 

4 Supplementary Submission 

These supplementary submissions are to be read and considered in conjunction with the Submission 
and are dealt with in further detail below: 

No delineation within QSL’s business units 

As the Commission is aware, all sugar for export goes through one of six BSTs in Queensland. The six 
BSTs are owned by STL, and all six are operated by QSL. 

In addition, QSL is a sugar marketer accessing the BSTs (in competition with MSF Sugar, Tully Sugar 
and Wilmar Sugar). 

The lack of any delineation between the operating and marketing aspects of QSLs’ business will only 
lead to anti-competitive detriments, which interim and final authorisation will exacerbate.  

For example, the General Manager for Operations and the General Manager for Marketing both report 
to the Chief Executive Officer of QSL. The Application contains no information whatsoever about how 
QSL would manage information it receives in its role as the operator of the six BSTs and information it 
will receive about its competitors for the marketing or raw sugar as a result of collectively bargaining 
with them. 

                                                        
5  15 August 2002. 
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The lack of separation between the respective business units is problematic and, at a minimum, makes 
it inappropriate and detrimental for QSL to be involved in contractual negotiations with its competitors 
for storage and handling services that are, effectively, provided by QSL at the BSTs. 

QSL’s unique position – possible motive behind the Application 

Being a user and the sole operator of the BSTs, QSL is a party to both sides of BST arrangements.  

Its application to collectively bargain with its competitors, effectively with itself, has a questionable 
motive.  MSF Sugar considers that the Commission should call for confidential and non-privileged 
documents from QSL that relate to QSL’s motive for its application to collectively bargain to allow the 
Commission to properly test and consider the reason for the Application and the likelihood of interim 
and final authorisation resulting in the benefits claimed  by QSL. 

Collective bargaining exacerbates QSL’s position 

MSF Sugar has numerous concerns about the practical consequences that will arise if collective 
bargaining is allowed: 

• collective bargaining will exacerbate QSL’s position of advantage and its ability to favour its own 
marketing division by virtue of its position as the operator of the BSTs; 

• QSL will be able to utilise commercial information on its marketing competitors. Having exclusive 
access to all historical production data and shipping data of its competitors places QSL in a far 
superior negotiating position. Further, collective bargaining provides a new avenue for QSL to 
continue to obtain the information about its competitors that it has historically had access to. 
QSL, as the operator, will continue to obtain valuable knowledge in relation to the sensitivities 
and weaknesses of the millers that are competing with QSL, which can then be used to make 
decisions in respect of the operations of the terminals that benefit QSL, the marketer; 

• any entrenchment of QSL’s strategic dominance of the industry which granting the Application 
will cause will have the future effects of discouraging millers from developing their own 
marketing capabilities and lessening incentives that would otherwise exist for development of 
differentiated competition in the industry.  The practical effect of the authorisation is likely to be 
to entrench the perception of QSL’s unique position and continued dominance.  While a 
perception like this is a difficult detriment to quantify, it is a real one and is particularly important 
in this industry; and 

• a by-product of collective bargaining will likely be that STL leans more toward a standard single 
offering. The key issue with this is that the BSTs are not uniform, there are differing asset cost 
structures and a harmonised offering will be to the detriment of millers (like MSF Sugar) who do 
not use, or take the benefit of, the higher cost terminals.  This will ultimately result in the loss of 
customisation of SHAs, resulting in less competition between the millers. This will inevitably flow 
back up the supply chain impacting both marketers and the growers. 

In summary, allowing collective bargaining will result in a loss of differentiated competition on the 
basis that it will:  

• entrench QSL’s strategic dominance (despite its shrinking role as STL gets more capability) and 
provide a new avenue for QSL to continue to get the information about its competitors that it has 
historically had access to; 

• have the future effect of discouraging millers from developing their own marketing capabilities in 
competition with QSL; and 
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• delay the development of the sugar industry, which requires overcoming structural impediments 
to competition, including QSL’s dominant role (and the industry perception of this). Collective 
bargaining further entrenches QSL’s dominance and delays the removal of structural barriers to 
competition. 

G-class Shares 

In light of the concerns raised above regarding the lack of separation between QSL and STL, it is noted 
that QSL holds 14.8% of the “Grower” class shares (G-Class Shares) of STL. While the STL constitution 
imposes a voting restriction on G-Class Shares such that no ‘single holder’ may vote more than 5% of 
the total number of G-Class Shares, QSL’s G-Class shareholding is held across 3 separate entities (each 
holding 5% or less). 

Accordingly, QSL can effectively vote its full 14.8% G-Class shareholding which gives it a material level 
of voting power. The relevant holdings based on the most recent publicly available information (30 
June 2016) are set out below: 

 
 
 
 
 
 
 
 

5 Conclusion 

MSF Sugar is appreciative to the Commission for enabling it to provide this supplementary submission 
and remains willing to engage with the Commission on any of the issues it has raised.  

MSF Sugar, for the reasons expressed to the Commission, strongly opposes the Application and 
respectfully requests that the Commission carefully considers the very real practical and commercial 
implications should the Application be approved.  

It is submitted that the cumulative weight of the concerns raised far outweighs any public benefits 
raised by the Applicants and for that reason alone, the Application should not be granted and refused 
or, in the alternative, strict conditions imposed inclusive of rigid monitoring mechanisms.  

Yours sincerely 

 
Mike Barry 
Chief Executive Officer 
 

QSL entity 
Number of G-
Class Shares 

Percentage of G-
Class Shares 

Queensland Sugar Limited  10,969,119 4.8% 
QSL Investments (No 1) Pty Ltd  11,467,410 5.0% 
QSL Investments (No 2) Pty Ltd  11,467,410 5.0% 
Total QSL G-Class Shareholding 33,903,939 14.8% 
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