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Email 

Mr David Hatfield 
Director - Adjudication 
Australian Competition & Consumer Commission 
GPO Box 3131 
CANBERRA  ACT  2601 

adjudication@accc.gov.au 

 12 April 2017 
 

Dear Mr Hatfield 

A91577 - Queensland Sugar Ltd & Ors - Provision of additional information on behalf of Sugar 
Terminals Limited (STL) 

We refer to the request made by the ACCC to STL seeking clarifications/further information.     

Please find enclosed a table which sets out the responses that have been prepared by STL.   

We confirm that our client makes no confidentiality claims in respect of the attached table.  Please do not 
hesitate to contact us if you would like to discuss any aspect of our client's Submission or further 
information.    

Yours sincerely 

 

Barry Dunphy, Partner  
+61 7 3292 7020 
bdunphy@claytonutz.com 

Paul Burton, Senior Associate 
+61 2 9353 4860 
pburton@claytonutz.com 

 

Enc 
Your ref  61907 
Our ref  12223/15313/80177250 
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ACCC Query STL Response  

Ring fencing arrangements 

Can you please provide further detail on the proposed ring fencing 
arrangements between QSL’s operations and marketing teams.  What are 
the proposed arrangements? 

It is proposed that the Operating Agreement (that is to be entered into by 
STL and QSL) will contain stringent ring fencing arrangements requiring 
QSL to operate its logistics division (which will provide the operating 
services to STL) separately from its marketing division (which will be a user 
at the BSTs). 

The specific ring fencing requirements require that QSL’s logistics and 
marketing divisions are to:  

 have different staff (including day to day management) and the staff 
are to be physically separated.  At first, the staff of each division will 
be located on the same floor of QSL’s offices (albeit in separate 
lockable offices), due to short term tenancy issues.  However, it is 
expected that the divisions will within a few months be located on 
separate floors (with separate lockable offices);    

 maintain separate systems access ( comprising one system but with 
closely managed and designed access), accounts and financial 
records; 

 ensure that there is no flow of information between the two divisions 
(other than to provide the logistics service); 

 transact with each other on an arm’s length basis; and 

 have separate lines of reporting. 

When will they take effect?   As the ring fencing arrangements are contained in the Operating Agreement 
to be entered into by STL and QSL, the arrangements will take effect once 
that agreement commences.  It is STL’s current intention to have the 
Operating Agreement executed in May 2017 and operative from1 July 2017. 

STL understands that QSL has already been actioning a number of its ring 
fencing obligations prior to the Operating Agreement becoming operative.  

Is there proposed to be any independent review and/or auditing of 
compliance with the arrangements? 

 

In addition to the obligations outlined above, it is intended that under the 
Operating Agreement, QSL will also be required to: 

 maintain a ring fencing register to track confidential information 
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disclosure; 

 ensure that its logistics division staff are appropriately trained in 
respect of QSL’s ring fencing and confidentiality obligations; 

 implement and maintain systems and procedures to ensure 
compliance with its ring fencing obligations; 

 not second or transfer any employees between its logistics and 
marketing divisions with the prior written consent of STL; 

 notify STL of any breach of the ring fencing obligations; and 

 ensure that, as operator, it does not favour any user (including 
QSL’s marketing division) over another. 

STL will also have a right under the Operating Agreement, once in every 12 
month period, to require that there be an independent audit of QSL’s 
compliance with its ring fencing obligations. QSL in consultation with STL 
will engage an appropriate independent third party to undertake any audit of 
QSL's compliance with the ring fencing provisions. STL will review and 
approve any audit plan and will be given a copy of the audit report together 
with any letter or report that is produced by the auditor explaining the audit 
findings in greater detail.  

The SHA also contains an obligation on STL to impose ring fencing 
arrangements if it contracts out any of its obligations under the SHA to a 
party that is either a provider of marketing service for the product (being raw 
sugar that is in the possession of STL that has been produced in a 
Queensland sugar mill) or is a user under a SHA. 

Separately, STL understands that QSL has retained PwC to review its 
progress in implementing these ring fencing obligations. PwC has 
completed the first phase of its work, and has a second phase to complete 
by June 2017. 

Storage and Handling agreements 

Please explain the nature of STL’s proposed storage and handling 
agreements with users of its sugar terminals.  Is it STL’s intention to have a 
standard form agreement that all users sign or a series of potentially 
different agreements? 

In early February 2017, STL provided to all current users of the BSTs a 
template Storage and Handling agreement (SHA). It is principally the SHA 
that will be the subject of the collective bargaining, if the Applicant’s 
application for authorisation is granted.  

It is STL’s intention that the SHA will become a standard form agreement 
that it will enter into with all current and future users of the BSTs. 
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STL notes that it will be issuing on 10 April 2017 an updated SHA to all the 
current users of the BSTs incorporating the feedback from the discussions 
with the users. 

Would larger users have the potential to negotiate a lower access price 
based on large volumes?  If so, how would this interact with the proposed 
MFN clause?   

Under the SHA STL will charge users a uniform tariff for the provision of a 
uniform service - the receival, storage and out-loading of raw sugar.  

The uniform tariff will comprise two separate charges: 

 Fixed availability charge - representing a user's securing of capacity at 
a terminal and providing a return to STL (on its assets).  This charge will 
be calculated in the same way for all users; and 
 

 Variable activity charge - representing payment for the provision of the 
services by STL (on a cost recovery basis).  This charge (price per 
tonne) will be the same for all users of the BSTs, irrespective of their 
size.  

Further, the availability charge will be adjusted to take account of the 
variation in the level of services provided by STL.  For example, the 
availability charge will be adjusted to reflect variations in storage capacity at 
each BST.   

For users of the Lucinda BST, the availability charge will also be adjusted to 
take account of the assets that are required to deliver the relevant service.  
The 6 km jetty at the Lucinda BST has a cost profile that is significantly 
higher than for the other BSTs.  Hence, the availability charge component of 
the uniform tariff is varied for the use of that terminal.   

The MFN clause that is proposed for inclusion in the SHA provides that STL 
will not provide access to any third party on terms that are more favourable 
than under that user’s SHA.   

Does STL intend to have the same price for access to any of its terminals, 
or will prices at each terminal reflect the costs specific to that terminal? 

It is STL’s intention to charge the same price for access to any of its six 
terminals.  That is, the prices proposed to be charged by STL will generally 
not reflect the costs specific to a particular terminal, except for the matters 
discussed above (i.e. adjustment for different storage levels and as regards 
the use of the jetty at the Lucinda terminal).   
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Barrier to new entrants 

In the final paragraph at 3.1, you express concern that any collective 
bargaining process that allowed all of the current users to present a single 
point of view could result in access arrangements that acted as an effective 
barrier to new entrants.  Please expand on how this might work and how it 
would be different to a situation where some users were in a collective 
bargaining group and some were not.  

STL’s key concern is the risk that the collective bargaining process could 
create a barrier to entry for new entrants and this risk will increase if there is 
an increased proportion of users who are involved in the collective 
bargaining process. This risk is more acute when there are a small number 
of participants with a relatively significant market share. 

Conversely, if fewer number of users are involved in the collective 
bargaining process there will be a lower risk that a barrier to entry issue will 
arise.  

STL is satisfied that the Applicants – QSL, Mackay Sugar Limited, Isis 
Central Sugar Mill Co Ltd and Bundaberg Sugar Limited – would not 
constitute an undue risk of creating a barrier to entry. But if all of the other 
BST users were to also participate in the collective bargaining process this 
risk will be higher. 

Any single view that is presented to STL is not likely to fully represent all of 
the views of those participating in the collective bargaining process. 
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