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1. Executive Summary 

Sugar Terminals Limited (STL) has been invited by the Australian Competition and Consumer 
Commission (ACCC) to make a submission about an Application for Authorisation made by 
Queensland Sugar Limited (QSL) on 27 March 2017 (QSL Application). 

The conduct sought to be authorised by the QSL Application (Proposed Conduct) is the 
collective negotiation of Storage and Handling Agreements (SHAs) with STL for the provision 
of storage and handling services at the Bulk Sugar Terminals (BSTs) in Queensland that are 
owned by STL.  Hence, if the Proposed Conduct is authorised, STL will be the counterparty to 
the ensuing collective negotiations.   

The QSL Application has been made on behalf of QSL, Mackay Sugar Limited, Isis Central 
Sugar Mill Co Ltd and Bundaberg Sugar Limited.  It is also expressed to apply to the other 
current users of the BSTs who wish to engage in the Proposed Conduct.  Such parties are 
Wilmar Sugar Australia Limited, MSF Sugar Limited and Tully Sugar Limited. 

The Applicants have also applied for an interim authorisation to allow them to engage in the 
proposed collective bargaining conduct immediately.    

Subject to one change, STL is supportive of the QSL Application as it considers that the public 
benefits likely to arise from the Proposed Conduct will outweigh any public detriments arising 
as a result of the Proposed Conduct.  The change requested by STL is that any interim 
authorisation or authorisation decision should be limited to the four Applicants. 

STL makes the following points: 

(a) Even though the granting of an authorisation by the ACCC in relation to the 
Proposed Conduct will not compel STL to engage in collective negotiations with the 
Applicants, STL is prepared to engage in collective negotiations with the Applicants 
in relation to the SHAs.  

(b) STL has no objection to the ACCC granting interim authorisation to the Applicants, 
thereby permitting them to engage in the Proposed Conduct prior to a final 
determination being made by the ACCC whether to grant the authorisation (if such 
determination is made).   

(c) The Proposed Conduct is likely to give rise to some public benefits, such as 
efficiencies in the negotiation process with some cost efficiencies and in terms of 
equalising the relative bargaining power between the relevant parties.     

(d) STL does not consider that the Proposed Conduct will give rise to increased 
transparency or will deliver all of the cost efficiencies that have been claimed by the 
Applicants.  

(e) The Proposed Conduct, if limited to the Applicants, is unlikely to give rise to any 
significant public detriments.  Absent an authorisation the Proposed Conduct would 
potentially involve the Applicants engaging in cartel conduct.  However, such 
conduct would not have any material adverse effect on end consumers of sugar. 

(f) The term of five years that has been proposed by the Applicants for the 
authorisation is considered to be appropriate in the circumstances.  
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2. Sugar Terminals Limited 

2.1 Operations of STL  

STL is a public company limited by shares.  It was first registered in 1998 and is listed on the 
National Stock Exchange.  STL's shareholders comprise Queensland Sugar Millers (who hold 
"M" class shares) and Queensland sugarcane growers (who hold "G" class shares).  

STL owns the six BSTs and related plant and equipment at each of the terminals located at 
Cairns, Mourilyan, Lucinda, Townsville, Mackay and Bundaberg.  STL leases the land on 
which the BSTs are situated under long term leases from the relevant port authorities.    

Prior to the establishment of STL, the BSTs were constructed, funded, managed and 
maintained by the Queensland Sugar Corporation, a statutory authority established under 
section 108 of the Sugar Industry Act 1999 (Qld) (Sugar Act) (provision since repealed).    

Following a series of reviews in the late 1990s, the Sugar Industry Amendment Act 2000 (Qld) 
(Amendment Act) was enacted in order to (amongst other things) transfer the BSTs from 
Queensland Sugar Corporation to STL.  STL understands that it was the State Government's 
policy and intention to divest itself of control of the sugar industry so as to allow the sugar 
industry participants to become more self-sufficient.1  

By a Queensland Government Gazettal notice dated 28 July 2000, the relevant State Minister 
declared the following assets (amongst others) to be the BST assets which were then 
transferred to STL effective as from 2 August 2000: 

(a) the assets of the Queensland Sugar Corporation, identified as fixed BST assets in 
respect of the Cairns, Mourilyan, Lucinda, Townsville, Mackay, Bundaberg and 
Brisbane Ports in the asset register of the Queensland Sugar Corporation as at 31 
July 2000; and 

(b) all of the rights of the Queensland Sugar Corporation in relation to the use or 
occupation of the land at the Ports of Cairns, Mourilyan, Lucinda, Townsville, 
Mackay, Bundaberg and Brisbane described in the BST Lease and Land 
Description Document dated 17 July 2000 entered in the Queensland Sugar 
Corporation's Legal Register. 

As a result of this transfer, STL now: 

(a) owns the six BST facilities (the Brisbane terminal was sold in 2009); and 

(b) has long term leases over the land on which the BSTs are situated (these are 100 
year leases with an option to renew for a further 100 years)2 with the port authorities 
that control the relevant ports. 

In accordance with STL's Constitution, STL is managed by its Directors.  The Director's Report 
dated 30 June 2016 describes the principal continuing activities of STL as being: 

(a) The ownership of the BST assets; 

(b) The protection of the BSTs; 

(c) Managing the development and financing of the BSTs; and 

                                                      
1
 See Explanatory Notes to the Sugar Industry Amendment Bill 2000.  

2
 Page 3 of the STL Annual Report FY14/15 available here http://www.sugarterminals.com.au/wp-

content/uploads/2014/12/60983-Sugar-Terminal-Annual-Report-printers-version.pdf.  
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(d) Managing the sublease of the BSTs to QSL. 

In respect of the BSTs, STL has entered into a sublease with QSL for a term of five years.  
The term of the sublease commenced on 1 January 2014. 

2.2 Development of new SHA 

A need for STL to review its existing operating arrangements in relation to the BSTs has arisen 
as a result of: 

· Wilmar Sugar Australia Limited, MSF Sugar Limited and Tully Sugar Limited 
deciding to market their export sugar independently of QSL from 1 July 2017; and 

· the effect of legislative changes made to the Sugar Industry Act 1999 (Qld) by the 
Sugar Industry (Real Choice in Marketing) Amendment Act 2015 (Qld).   

It is proposed that the current sublease between STL and QSL will be terminated by 
agreement as from 30 June 2017. 

From 1 July 2017: 

· QSL will operate each of the BSTs under an Operating Agreement with STL (with 
an initial term of five years); and 

· Any person wanting access to the BSTs, such as QSL and other users will be 
granted access to the BST by STL under an SHA.  

Insofar as QSL will now perform dual roles, that is, by entering into an SHA with STL (in its 
capacity as a terminal user), and being the operator of the BSTs, QSL will be contractually 
obliged to implement appropriate ring-fencing arrangements to separate its marketing 
operations from its logistics operations.   

STL's aim is to preserve the long term value of the BSTs, thereby enhancing the value of the 
business for its shareholders.  As the owner of a number of single purpose built facilities, STL 
seeks to achieve the maximum use of the BSTs (up to their individual capacities).  Given  the 
countervailing market power held by the users of the individual BSTs, STL is constrained over 
the longer term as to what it can charge users and the revenue that STL ultimately will be able 
to generate. STL will also need to have regard to any alternative options for the handling and 
storage of sugar that may emerge over time.   

2.3 Engagement with users of the BSTs 

STL has since May 2016 been engaging with all current users of the BSTs in relation to the 
future operating arrangements at the BSTs.   

This has involved: 

· STL making various presentations to the sugar millers and sugarcane growers; 

· the distribution of several discussion papers regarding pricing and non-pricing 
issues; and 

· ongoing dialogue between STL, QSL and the individual users of the BSTs.   

This engagement process resulted in STL providing in early February 2017 a draft SHA to all 
of the current users, which took into account the previous consultation that had been 
undertaken by that date.   
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3. Public benefits arising from the Proposed Conduct  

The QSL Application claims that the Proposed Conduct will give rise to five public benefits. 

STL submits that the Proposed Conduct will be likely to give rise to some, but not all of the 
public benefits discussed in the QSL Application. STL has set out in the following paragraphs 
its comments on the five public benefits set out in the QSL Application. 

3.1 Equalising bargaining power between monopoly infrastructure owner 
and users of the BSTs 

QSL claims that authorising the Proposed Conduct would help correct any imbalance in the 
bargaining power that may exist between the Applicants as users of the BSTs, and STL as a 
natural monopoly infrastructure owner.  

QSL also claims that the Proposed Conduct will ensure that the bargaining power of all users 
of the BSTs, and in particular the smaller users, will be more equitable.    

STL's approach has been to consult and negotiate with all current users of the BSTs.  In doing 
so, STL has sought to offer all users of the BSTs terms that are no less favourable than that 
which is offered to any other user.  As such, STL intends to operate the BSTs on a transparent 
"open access" basis. 

STL notes that the Applicants have in their application sought to have the relevant 
authorisation apply to all other current users of the BSTs.  STL is concerned that the ability of 
all users of the BSTs to equitably negotiate with STL may be restricted if parties other than the 
named Applicants were to also participate in the Proposed Conduct.   

STL considers that there is merit in hearing different views which may be held by different 
users in relation to the operation of the SHAs.  However, it is not necessarily the case that the 
interests of all users will be aligned.  For example, there may be different views held by smaller 
users as compared with larger users. The potential for different views to be presented may be 
lost if all of the current users were to combine in a collective bargaining process to present a 
single united view to STL.  

Additionally, STL is concerned that any collective bargaining process that allowed all of the 
current users to present a single point of view could result in access arrangements, in the form 
of the SHA, that acted as an effective barrier to additional parties entering the industry as 
marketers of raw sugar – with such restriction on entry limiting the marketing choices that are 
available to growers. STL is committed to ensuring that the access to its BSTs is available on 
an open and transparent basis to both current and potential market participants. Existing 
users, who are already competing for the right to market a limited pool of raw sugar, have few,  
if any,  incentives to facilitate a contractual environment that would make access to the sugar 
industry easier for new market participants. 

Therefore, STL submits that any authorisation (if granted) should be limited to the four 
Applicants that are expressly named in the QSL Application.  

3.2 Improving the negotiating position for smaller users/users without 
experience in storage and handling arrangements 

QSL claims that not all users of the BSTs are in the same position in relation to the negotiation 
of the contractual terms of their respective SHA.  It is claimed by the Applicants that allowing 
the smaller users to collectively negotiate will ensure that the large users will then be less able 
to achieve an advantageous outcome for themselves in a manner that is disadvantageous to 
the small users.  This, it is claimed, will then promote competition in the market for raw sugar 
export marketing, provision of marketing services and domestic raw sugar sales because it will 
ensure the ongoing viability of the smaller market participants.  
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STL generally agrees that not all current users of the BSTs are in the same market position, or 
that they necessarily have the same interests as the other users of the BSTs.  However, as 
STL's approach has been to offer SHAs on terms that include a "Most Favoured Nation" (MFN) 
clause3  the potential for the smaller users of the BSTs to be disadvantaged, in practice, at the 
expense of larger users is not a high risk.  

3.3 Efficiency of negotiations 

QSL claims that the Proposed Conduct will allow the Applicants to negotiate more efficiently 
with STL, rather than engaging in a series of bilateral negotiations.   

STL agrees that collective bargaining by the Applicants has the potential to lead to a more 
efficient resolution of matters in relation to the SHAs that remain between the Applicants as 
users of the BSTs and STL.  Further, the Proposed Conduct will not prohibit any of the 
Applicants from negotiating individually with STL.  Although, there is a risk that the efficiencies 
which are claimed to arise from the Proposed Conduct may not actually materialise if the other 
current users (other than the Applicants), also participate in the collective negotiations. That is, 
the potential for there to be differing views and interests between the users of the BSTs will 
only increase as more users participate in the collective negotiations. 

Therefore, any authorisation (if granted) should be limited to the four Applicants that are 
expressly named in the QSL Application.        

3.4 Cost efficiency 

QSL claims that the Proposed Conduct would also give rise to cost efficiencies as, absent an 
authorisation, it would cost significantly more for each user to individually negotiate their SHA 
with STL.  

QSL also asserts that absent an authorisation, one or more users of the BSTs may seek the 
declaration of the BSTs under a State or Federal access regime.  That process, if pursued, 
would impose considerable costs on the industry.  Therefore, the engaging in the Proposed 
Conduct will avoid the imposition of a more costly environment on the whole industry.    

STL generally agrees that the Proposed Conduct would have the potential to reduce the 
overall transaction costs of the users of the BSTs.   

However, STL does not agree with QSL's second proposition that the Proposed Conduct will 
give rise to cost efficiencies because absent an authorisation some users of the BSTs and STL 
would then be subjected to the additional costs imposed by a statutory third party access 
regime. 

It is the position that any user of the BSTs could seek to have the services provided at one or 
more of the BSTs declared under Part IIIA of the Competition and Consumer Act 2010 (Cth) 
(CCA) or Part 5 of the Queensland Competition Authority Act 1997 (Qld) (QCA Act).  
However, that right to apply for declaration exists irrespective of whether the ACCC grants an 
authorisation to the Applicants.  Further, the mere making of an application for declaration 
does not mean that a declaration will be made.  The relevant processes under Part IIIA of the 
CCA or Part 5 of the QCA Act are separate, complex processes which would raise quite 
separate relevant considerations both generally and as regards each BST.  

Therefore, it is with respect both inaccurate and inappropriate to suggest that the future 
without the Proposed Conduct should be considered having regard to whether one or more of 
the BSTs is, or may be subjected to a statutory third party access regime.  They are separate 
and quite distinct processes with different relevant considerations.  

                                                      
3
 The MFN clause included in the SHA generally provides that STL will not provide access to any third party on terms 

that are more favourable that under the SHA.  
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It is STL's submission that while some cost efficiencies may be achieved as a result of the 
Proposed Conduct, the savings are unlikely to be as significant as has been suggested by the 
Applicants.  

3.5 Fair access and transparent terms of access 

Finally, the Applicants claim the Proposed Conduct is likely to facilitate open access to the 
BSTs and equality of treatment between users.  This benefit is said to be derived from the 
transparency as to the terms that will be offered to each user and that STL will not then treat 
any users more favorably than other users.  

STL does not consider that the Proposed Conduct will give rise to this particular benefit.  This 
is because, as set out above, STL already is seeking to provide access to the BSTs to all 
users on an "open access" basis and on terms that are transparent.  Further, STL has 
indicated to all users its willingness to enter into SHAs that includes a MFN clause.  

Therefore, the Proposed Conduct will not give rise to this public benefit given the negotiating 
position that has been adopted by STL.     

4. Public detriment arising from the Proposed Conduct 

QSL has submitted that limited potential public detriment will arise from the Applicants 
engaging in the Proposed Conduct.  

QSL does acknowledge that absent an authorisation, as the users of the BSTs would be likely 
to be characterised as competitors for the acquisition of storage and handling services from 
STL, any unauthorised collective negotiations between them and STL would place the 
Applicants at risk of potentially making and giving effect to a contract, arrangement or 
understanding that contains a cartel provision.   

STL agrees with this assessment and acknowledges that the Proposed Conduct is unlikely to 
give effect to any significant public detriment, if it is limited to the four Applicants.  Unlike 
typical cartel behaviour, the Proposed Conduct is not directed at, nor will it be likely to have, a 
material adverse effect on end consumers of sugar.   

If the authorisation extends to all of the other current users of the BSTs, then there is a risk 
that the Proposed Conduct may have the effect as discussed in Section 3.1 above. 

5. Conclusion  

The ACCC must not grant authorisation to the Applicants unless it is satisfied that the 
Proposed Conduct would result, or be likely to result, in a benefit to the public that would 
outweigh the detriment to the public constituted by any lessening of competition that would 
result, or be likely to result, if the Proposed Conduct were engaged in.4 

The ACCC's approach is to compare the likely future with the Proposed Conduct to the likely 
future without the Proposed Conduct.  Hence, the ACCC will need to compare and assess the 
public benefits and detriments that are likely to arise in the future with the Proposed Conduct 
and what would happen without the Proposed Conduct. 

Having regard to the public benefits claimed by QSL STL agrees that the Proposed Conduct is 
likely to: 

(a) Allow for some improvement in the bargaining position of the Applicants insofar as 
the Proposed Conduct would allow them to negotiate with STL collectively rather 
than on an individual basis;  

                                                      
4
 Section 90(5A), (5B) and (6) of the CCA.  
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(b) Increase the efficiency of the negotiations between the Applicants and STL in 
relation to the SHAs; and 

(c) Give rise to some cost efficiencies insofar as any users collectively negotiate with 
STL. 

However, STL also submits that:  

(d) The participation of some users of the BSTs, in the collective negotiations may 
actually affect the likelihood of some of the claimed benefits being achieved.  
Therefore, any authorisation (if granted) should for the reasons set out above be 
limited to the named Applicants;  

(e) QSL's comparison between a future with and without the Proposed Conduct is 
inaccurate insofar as it asserts that absent an authorisation, one or more of the 
BSTs may be subject to a statutory third party access regime.  Therefore, STL does 
not agree that this aspect of the cost efficiencies will arise as a result of the 
Proposed Conduct; and  

(f) The Proposed Conduct is unlikely to give rise to greater transparency or fairer terms 
of access.  There is already a high degree of transparency in relation to STL's 
approach to negotiating the SHA with each of the users.  The Proposed Conduct 
will not give rise to any real additional benefit in this regard.   

 

 

 

 

 


