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4 April 2017 
 
The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131  
CANBERRA  ACT  2601 
 
By e-mail: adjudication@accc.gov.au 
 
Dear Sir / Madam, 
 
Re: A91577 – Queensland Sugar Limited & Ors - Submission 
 
Thank you for the invitation to make a submission in respect of Queensland Sugar Ltd 
(QSL) and others’ (‘Applicants’) application to the Commission for authorisation 
(A91577) (‘Application’). 
 
MSF Sugar Limited (MSF Sugar) is strongly opposed to the Application, including the 
request for interim authorisation. In our view, the proposed authorisation is not 
necessary; will not realise the public benefits claimed in the Application; and will result in 
significant detriment because of QSL’s dual position as both the operator of the bulk 
sugar terminals and marketer of raw sugar to the global export market. 
 
The submission below details MSF Sugar’s objections to the Application. 
 

1. Opposition to request for interim authorisation 
 
1.1 As set out in the Application, an interim authorisation will effectively cover the 

negotiations of storage and handling agreements for the next three sugar cane 
seasons. MSF Sugar considers that interim authorisation effectively amounts to 
substantive authorisation and should not be viewed as providing short term relief 
while a substantive determination is made.  On that basis, the objections detailed 
below apply equally to the request for interim authorisation as they do to the 
substantive application for authorisation.1 
 

2. Claimed public benefits 
2.1 MSF Sugar wishes to make submissions on the following claimed public benefits 

of the proposed authorisation. 
 

2.2 First, the Applicants claim that the proposed authorisation would equalise 
bargaining power between Sugar Terminals Limited (STL) as a monopoly 
infrastructure owner and users of the Bulk Sugar Terminals (BSTs).2  While it is 

                                                        
1 Application A91577, paragraph 3. 
2 Application A91577, paragraph 11.1. 
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true that STL is a monopoly infrastructure owner, it is also true that all BSTs have fewer than 
three miller users.  

 

2.3 Paragraph 6.1 of the Application contains a table setting out the BSTs used by each of the six 
milling companies. That table shows that the six BSTs each have the following miller users (in 
addition to QSL which uses each BST): 

 

(a) Bundaberg BST: Isis Central Sugar Mill, Bundaberg Sugar, MSF Sugar 
(b) Cairns BST: Mackay Sugar, MSF Sugar 
(c) Lucinda BST: Wilmar Sugar 
(d) Mackay BST: Mackay Sugar, MSF Sugar 
(e) Mourilyan BST: MSF Sugar, Tully Sugar 
(f) Townsville BST: Wilmar Sugar 
 

2.4 With the exception of the Bundaberg BST (which has three milling companies using its services), 
all BSTs have monopsonist or duopsonist customers who are milling companies, plus QSL. The 
“imbalance” of bargaining power is claimed on the basis that the owner of the BSTs is a 
monopolist.3 However, the fact is that both the owner (STL) and the operator (QSL) of the BSTs 
have just as much need to negotiate with the milling companies using the BSTs as the milling 
companies have with STL. Consequently, there is no “imbalance” of bargaining power.  
 

2.5 Further, the Applicants state that “arguably, there are separate markets for individual terminals 
or groups of terminals”.4 If this is correct, it would further underscore our point on the lack of 
any imbalance in bargaining power.  

 
2.6 Secondly, the Applicants claim that the proposed authorisation would “ensure the ongoing 

viability of smaller market participants” by reducing advantages held by larger users of BSTs.5 
While there are challenges facing smaller milling companies, in MSF Sugar’s view the 
negotiations for BST storage and handling services is not a current issue which the viability of 
any milling company depends upon.  

 

2.7 Thirdly, the Applicants claim that the proposed authorisation would bring cost efficiencies, 
including for the reason that authorisation would dissuade an application being made for 
declaration of the BSTs under an access regime. MSF Sugar wishes to observe that avoiding 
declaration, which would be made with competition and other public benefits as the paramount 
considerations, is not itself a public benefit. 

 

2.8 Fourthly, the Applicants claim that the proposed authorisation would result in greater efficiency 
of negotiations and cost efficiencies, as STL would not need to enter into a series of bilateral 
negotiations with each user of the BST. MSF Sugar wishes to observe that this is a necessary 
feature of collective negotiation, not a special benefit. Further, collective negotiation naturally 
leads to standardisation and a loss of competitive tension between users of each BST.  

 

2.9 As a miller and marketer which will be entering into storage and handling agreements with STL, 
MSF Sugar does not agree that the proposed authorisation will bring about the benefits claimed 
in the Application, and that in any case, any benefits are comprehensively outweighed by the 
significantly detrimental effect that the authorisation will bring as a result of QSL’s dual role as 
both a marketer and the operator of STL’s terminals. 

                                                        
3 Application A91577, paragraph 11.1. 
4 Application A91577, paragraph 8. 
5 Application A91577, paragraph 11.2. 
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3. Public detriments
3.1 The Application acknowledges only the potential contravention of Division 1 of Part IV of the

Competition and Consumer Act 2010 (Cth) that the proposed conduct may have (absent 
authorisation) as a public detriment.  

3.2 No mention is made of the detrimental effects of the proposed authorisation stemming from 
QSL’s position as the exclusive operator of each BST, providing the day to day operational services 
under a subcontracting arrangement with STL. Indeed, the Application is presented in a manner 
that presumes QSL is in the same position relative to STL as Bundaberg Sugar, Isis Sugar, Mackay 
Sugar, and the three milling companies the application is also made for the benefit of.  

3.3 As noted in the Application, changes to the Sugar Industry Act 1999 (Qld) in 2006 and 2015 have 
resulted in milling companies having the ability to market their own sugar, and for sugar cane 
growers to nominate the marketer for their GEI sugar. MSF Sugar, Tully Sugar and Wilmar Sugar 
have each given notice of termination of their Raw Sugar Supply Agreements (RSSAs) with QSL 
and have begun or will begin directly marketing raw sugar to the international export market in 
competition with the raw sugar marketed by QSL. 

3.4 MSF Sugar is strongly of the view that QSL’s dual role as the operator of BSTs and a sugar 
marketer competing with MSF Sugar, Tully Sugar and Wilmar Sugar makes it entirely 
inappropriate and detrimental for QSL to be involved in contractual negotiations with milling 
companies for storage and handling services at the BSTs.  

3.5 Being a user and the sole operator of the terminals, QSL is effectively a party to both sides of BST 
arrangements. Information that QSL would be privy to as a result of the proposed authorisation 
would not be available simply to another miller / marketer, but to the entity that is operating the 
BSTs as well as marketing sugar stored at the BSTs. Indeed, given the role that QSL will, as 
operator, be providing to each of the millers who use the BSTs, there is an appearance that the 
Application is seeking to authorise QSL to negotiate with, effectively, itself, or at the very least, 
give it commercial insight to the users who will, by flow-through of the subcontracting Operating 
Agreement between QSL and STL, be using QSL’s services.  

3.6 MSF Sugar is not aware of the details of the delineation between the operations and marketing 
elements of QSL’s business, and nothing in the Application indicates that QSL will put in place 
safeguards to ensure that its unique position does not allow it to unfairly benefit from the 
information sharing that the Application proposes to authorise.  Even if such arrangements are 
put in place in the subcontracting arrangement as between STL and QSL, this provides little 
practical comfort or recourse to MSF Sugar (or any other miller), who will not be able to enforce 
compliance. 

3.7 Further, the Application progresses a concerning trend in QSL’s positioning in respect of millers 
who have opted to pursue their own marketing operations. Wilmar Sugar was recently successful 
in two Federal Court appeal proceedings in obtaining declarations that amendments to QSL’s 
constitution were oppressive, unfairly prejudicial, and unfairly discriminatory. The relevant 
constitutional amendments had the effect of entrenching greater power in respect of director 
nomination and appointments in QSL to those milling companies who have retained QSL to 
market 100% of their sugar for export (the same milling companies who join QSL as Applicants in 
the present Application), at the expense of the power held by the milling companies which have 
given notice of termination of their RSSAs with QSL and developed their own export marketing 
capabilities.  While Wilmar Sugar has been successful (via the Federal Court appeal proceedings) 
in maintaining the current status quo, it is unclear what further measures may be undertaken by 
QSL or the millers who have retained QSL to market 100% of their export sugar. 
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MSF Sugar wishes to impress upon the Commission the fact that the Application is not one made by a 
group of millers or a group of marketers seeking to collectively negotiate with STL as a third party. 
Instead, QSL is closely, and uniquely, connected to STL.  

MSF Sugar already has significant concerns with QSL’s dual role and the uncertain and opaque manner in 
which QSL will operate the terminals without giving any advantage to its marketing operations over the 
marketing operations of competitors. Approving the authorisation, including on an interim basis, would 
only serve to increase QSL’s overlapping role and access to information on its competitors.  

The public benefits claimed in the Application are either doubtful in prominence or in likelihood, and the 
Application does not serve to promote any need that MSF Sugar, as a user of BSTs, can identify. 

Yours sincerely 

Mike Barry 
Chief Executive Officer 

Conclusion 


