
Form B 
Commonwealth of Australia 

Competition and Consumer Act 2010 — subsections 88 (1A) and (1) 

AGREEMENTS AFFECTING COMPETITION OR INCORPORATING 
RELATED CARTEL PROVISIONS: APPLICATION FOR 

AUTHORISATION 

To the Australian Competition and Consumer Commission: 
Application is hereby made under subsection(s) 88 (1A)/88 (1) of the Competition and 
Consumer Act 2010 for an authorisation: 

 to make a contract or arrangement, or arrive at an understanding, a provision of which 
would be, or might be, a cartel provision within the meaning of Division 1 of Part IV 
of that Act (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

 to give effect to a provision of a contract, arrangement or understanding that is, or 
may be, a cartel provision within the meaning of Division 1 of Part IV of that Act 
(other than a provision which is also, or may also be, an exclusionary provision within 
the meaning of section 45 of that Act). 

 to make a contract or arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would or might have the effect, of substantially lessening 
competition within the meaning of section 45 of that Act. 

 to give effect to a provision of a contract, arrangement or understanding which 
provision has the purpose, or has or may have the effect, of substantially lessening 
competition within the meaning of section 45 of that Act. 

(Strike out whichever is not applicable) 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

 (a) Name of Applicant: 
(Refer to direction 2) 

Queensland Sugar Limited (on behalf of Mackay Sugar Limited, Isis Central Sugar 

Mill Co. Ltd, and Bundaberg Sugar Limited).  

 (b) Short description of business carried on by applicant: 
(Refer to direction 3) 

The marketing of bulk raw sugar from the bulk sugar terminals in Queensland on 

behalf of mills and sugar cane growers  

 (c) Address in Australia for service of documents on the applicant: 

Queensland Sugar Limited  

Level 14, 348 Edward Street 

Brisbane Qld 4000 

AUSTRALIA 
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2. Contract, arrangement or understanding 

 (a) Description of the contract, arrangement or understanding, whether proposed or 
actual, for which authorisation is sought: 
(Refer to direction 4) 

The Applicants seek authorisation to collectively negotiate storage and handling 

agreements with Sugar Terminals Limited (STL) for the provision of storage and 

handling services at the bulk sugar terminals in Queensland.   

 (b) Description of those provisions of the contract, arrangement or understanding 
described at 2 (a) that are, or would or might be, cartel provisions, or that do, or 
would or might, have the effect of substantially lessening competition: 
(Refer to direction 4)  

 In the course of collectively negotiating these contracts, the Applicants consider 
that this may result in the Applicants making and giving effect to a provision of a 
contract, arrangement or understanding which may be a cartel provision within the 
meaning of Division 1 of Part IV of the Competition and Consumer Act 2010 
(Cth), or may result in a substantial lessening of competition in a market. In 
particular, collectively negotiating the contracts will likely result in the Applicants 
collectively agreeing the mechanism for the how prices will be calculated (which 
may be a cartel provision), and agreeing as to how storage capacity allocations be 
made at the bulk sugar terminals (which may, but in the view of the Applicants is 
unlikely to, substantially lessen competition for the acquisition of those services, as 
there would be an agreed framework between competitors as to how the capacity be 
allocated). For further detail, please see the submission enclosed with the 
application.  

(c) Description of the goods or services to which the contract, arrangement or 
understanding (whether proposed or actual) relate: 

The acquisition of storage and handling services at the bulk sugar terminals in 

Queensland  

 (d) The term for which authorisation of the contract, arrangement or understanding 
(whether proposed or actual) is being sought and grounds supporting this period of 
authorisation: 

The Applicants seek authorisation for this conduct for a period of 5 years from the 

date of the Australian Competition and Consumer Commission's decision. The draft 

storage and handling agreements, as drafted by STL, proposed that the term of the 

agreements should be 3 years. However, a 5 year term of authorisation is 

considered appropriate on the basis that: 

 each of the Applicants, and the growers who supply them or elect them as 

marketer, have made significant investment in the Queensland sugar industry 

and will continue to require BST services for years to come;  

 the crop cycle for a sugar cane farm is five years, which means that investment 

has been made by growers of sugar cane that is dependent upon the BST for a 

period of time that extends beyond the proposed term of the agreement;  

 some sugar cane growers have cane supply agreements which have terms 

longer than three years; 



 QSL 's arrangements with MSF and Tully, and anticipated arrangements with 

Wilmar extend well beyond the 5 year term sought for authorisation (let alone 

the initial 3 year term sought by STL for the storage and handling agreement);  

 raw sugar is priced up to three to five years in advance of its physical sale 

(Forward Pricing), which means that it is essential for marketers of raw sugar to 

have long term open access to the BSTs; 

 there is no current certainty regarding the ultimate term of the storage and 

handling agreements provided by STL, such that a longer term than 3 years may 

practically be required to reflect how negotiations on the term ultimately 

develop.  

3. Parties to the proposed arrangement 

 (a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 

Sugar Terminals Limited 

Level 3, IBM Building 

348 Edward Street 

Brisbane QLD 4000  

 

STL is the owner (via long term lease from the 

relevant port authorities) of the bulk sugar terminals, 

and will be the contractual counterparty for the 

storage and handling arrangements at the bulk sugar 

terminals from 2017 onwards.  

Queensland Sugar Limited  

Level 14, 348 Edward Street

Brisbane Qld 4000 

AUSTRALIA 

QSL is a marketer of raw bulk sugar to export 

markets in Australia. It markets sugar on behalf of 

mills and sugar cane growers. All sugar exported by 

QSL is handled at the bulk sugar terminals owned 

by STL.  

The arrangements may be extended to other users of the bulk sugar terminals who 

wish to participate in collective negotiation. All parties or proposed parties engage 

in the acquisition of storage and handling services at the bulk sugar terminals in 

Queensland and supply raw sugar to export and/or domestic markets.  

 (b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 
(Refer to direction 5) 

Bundaberg Sugar  

147 Wharf Street 

Spring Hill QLD 4000 

Bundaberg Sugar is a mill, refiner, marketer and 

sugar cane grower which stores raw bulk sugar at 

the bulk sugar terminals owned by STL (for both 

domestic and export purposes).  

Mackay Sugar  

Level 1, Racecourse Mill – 

Corporate Office 

Peak Downs Highway  

Mackay  

Mackay Sugar is a mill, refiner and marketer of raw 

sugar in Queensland which stores raw bulk sugar at 

the bulk sugar terminals owned by STL (for both 

domestic and export purposes).  

Isis Central Sugar Milling Isis is a public unlisted company. Its main operation 



Co. Ltd  

Kevin Livingston Drive 

Isis Central Mill 

QLD 4660 

is the crushing of sugar cane to produce non-food 

grade sugar for sale to export markets or domestic 

refineries.  

4. Public benefit claims  

 (a) Arguments in support of authorisation: 
(Refer to direction 6) 

Please see the attached supporting submission.  

 (b) Facts and evidence relied upon in support of these claims: 

Please see the attached supporting submission.  

5. Market definition  

  Provide a description of the market(s) in which the goods or services described at 2 
(c) are supplied or acquired and other affected markets including: significant 
suppliers and acquirers; substitutes available for the relevant goods or services; any 
restriction on the supply or acquisition of the relevant goods or services (for 
example geographic or legal restrictions): 
(Refer to direction 7) 

Please see the attached supporting submission.  

6. Public detriments 

 (a) Detriments to the public resulting or likely to result from the authorisation, in 
particular the likely effect of the contract, arrangement or understanding, on the 
prices of the goods or services described at 2 (c) and the prices of goods or services 
in other affected markets: 
(Refer to direction 8) 

Please see the attached supporting submission.  

 (b) Facts and evidence relevant to these detriments: 

Please see the attached supporting submission.  

7. Contract, arrangements or understandings in similar terms 

This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, 
arrangements or understandings, that are or will be in similar terms to the 
abovementioned contract, arrangement or understanding. 

 (a) Is this application to be so expressed? 

No. 

 (b) If so, the following information is to be furnished:  

 (i) description of any variations between the contract, arrangement or understanding 
for which authorisation is sought and those contracts, arrangements or 
understandings that are stated to be in similar terms: 
(Refer to direction 9)  

See above. 



 (ii) Where the parties to the similar term contract(s) are known — names, addresses 
and descriptions of business carried on by those other parties: 

See above. 

 (iii) Where the parties to the similar term contract(s) are not known — description of 
the class of business carried on by those possible parties: 

See above. 

8. Joint Ventures  

 (a) Does this application deal with a matter relating to a joint venture (See section 4J of 
the Competition and Consumer Act 2010)? 

No. 

 (b) If so, are any other applications being made simultaneously with this application in 
relation to that joint venture? 

See above. 

 (c) If so, by whom or on whose behalf are those other applications being made? 

See above. 

9. Further information  

 (a) Name and address of person authorised by the applicant to provide additional 
information in relation to this application: 

Allens 

Level 25, 480 Queen Street 

Brisbane QLD 4000 

Contact: Jessica Rusten (jessica.rusten@allens.com.au – 07 3334 3415) 

Dated 27.03.2017 

Signed on behalf of the applicant 

............................................................................. 
(Signature) 

John Hedge  

(Full Name) 

Partner, Allens  
(Position in Organisation) 



DIRECTIONS 

1. Use Form A if the contract, arrangement or understanding includes a provision which is, 
or might be, a cartel provision and which is also, or might also be, an exclusionary 
provision. Use Form B if the contract, arrangement or understanding includes a provision 
which is, or might be, a cartel provision or a provision which would have the purpose, or 
would or might have the effect, of substantially lessening competition. It may be 
necessary to use both forms for the same contract, arrangement or understanding. 

 In lodging this form, applicants must include all information, including supporting 
evidence, that they wish the Commission to take into account in assessing the application 
for authorisation. 

 Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the corporation 
to do so. 

3. Describe that part of the applicant’s business relating to the subject matter of the contract, 
arrangement or understanding in respect of which the application is made. 

4. Provide details of the contract, arrangement or understanding (whether proposed or 
actual) in respect of which the authorisation is sought. Provide details of those provisions 
of the contract, arrangement or understanding that are, or would or might be, cartel 
provisions. Provide details of those provisions of the contract, arrangement or 
understanding that do, or would or might, substantially lessen competition. 

 In providing these details: 

 (a) to the extent that any of the details have been reduced to writing, provide a true 
copy of the writing; and 

 (b) to the extent that any of the details have not been reduced to writing, provide a full 
and correct description of the particulars that have not been reduced to writing. 

5. Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, descriptions of the business activities engaged in 
relating to the subject matter of the authorisation, and evidence of the party’s consent to 
authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result from the 
proposed contract, arrangement or understanding including quantification of those 
benefits where possible. 

7. Provide details of the market(s) likely to be effected by the contract, arrangement or 
understanding, in particular having regard to goods or services that may be substitutes for 
the good or service that is the subject matter of the authorisation.  

8. Provide details of the detriments to the public which may result from the proposed 
contract, arrangement or understanding including quantification of those detriments 
where possible. 

9. Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement or 
understanding referred to in item 2, furnish with the application details of the manner in 
which those contracts, arrangements or understandings vary in their terms from the 
contract, arrangements or understanding referred to in item 2. 
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Queensland Sugar Limited (QSL) and others on behalf 
of users of the Queensland bulk sugar terminals  

 
Submission to the Australian Competition and Consumer 
Commission in support of the Application for Authorisation and Interim 
Authorisation  
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1 Introduction  

This submission supports the application made under section 88(1A) and (1) of the Competition and 
Consumer Act 2010 (Cth) (CCA) for authorisation to make and give effect to a provision of a contract, 
arrangement or understanding which may be a cartel provision within the meaning of Division 1 of Part IV 
of the CCA, or may result in a substantial lessening of competition in a market (Application).  

The Application is made on behalf of the following parties:  

(a) Queensland Sugar Limited (QSL), in its capacity as a marketing provider;  

(b) Bundaberg Sugar Limited (Bundaberg Sugar);  

(c) Isis Central Sugar Mill Co. Ltd. (Isis);  

(d) Mackay Sugar Limited (Mackay). 

Collectively, the existing Applicants represent four of the seven users of the bulk sugar terminals (BSTs).  

Authorisation is also sought for the benefit of the other users of the bulk sugar terminals, being: 

(a) Wilmar Sugar Australia Limited (Wilmar); 

(b) MSF Sugar Limited (MSF); and 

(c) Tully Sugar Limited (Tully). 

Whether Wilmar, MSF and Tully wish to be involved in collective negotiations is a matter for them, but the 
Applicants request the authorisation extend to them in the event they ultimately choose to be so involved 
(either generally or in relation to negotiation of specific points). 

2 Period of authorisation  

The Applicants seek authorisation for this conduct for a period of 5 years from the date of the Australian 
Competition and Consumer Commission's (ACCC) decision (the Authorisation).      

3 Request for interim authorisation  

The Applicants are also seeking interim authorisation to enable the users of the BSTs to negotiate and 
execute storage and handling agreements for the provision of services at the BSTs with Sugar Terminals 
Limited (STL) prior to the final determination by the ACCC of this Application.  

The Applicants are requesting this interim authorisation as they consider that: 

(a) the looming commencement of the 2017 season for the Queensland sugar industry (with 
first raw sugar anticipated to be received in May 2017) means that it is necessary for the 
parties to negotiate and execute storage and handling agreements expeditiously. Given 
changes in STL's commercial approach to managing the BSTs (which are, in part, as a 
response to changes which have occurred in relation to the marketing of export sugar), 
there are substantial changes proposed to the previous arrangements for the BSTs. The 
extent of changes creates the need for complex commercial negotiations which will be far 
more efficient if they can be conducted on a multi-lateral basis as soon as possible;  

(b) the applicants waiting for a final determination by the ACCC will effectively preclude the 
users of the BSTs from enjoying the benefits of collective negotiation for the next three 
seasons (at a minimum) as the proposed term of the storage and handling agreements is 
a 3 year rolling term;  

(c) the applicants could not have feasibly sought authorisation earlier as it was not until after 
careful review by the Applicants of the currently proposed terms and some initial attempts 
at bilateral negotiations, that the urgent need for collective negotiation became apparent; 
and  
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(d) to the extent that authorisation is not ultimately given, such that the agreements ultimately 
have to be resolved by bilateral negotiations, there will (as a practical matter, given that 
there is typically multiple users for each terminal and to be efficient the terminal needs to 
operate on a predominantly uniform basis) still need to be a high degree of commonality 
between the agreements, and the provisions of potential competition concern (in the 
absence of authorisation), like price, are highly likely to be the most contentious points 
that are only resolved after other issues.   

4 The Applicants  

4.1 Queensland Sugar Limited  

QSL is a not-for-profit company which serves the interests of the Queensland sugar industry (and 
has a constitutional objective to do so). Its members comprise each of the Queensland mill 
owners, and representatives of each of the Queensland cane growing regions. QSL has a 
constitutional objective of promoting the development of the Queensland sugar industry. QSL is 
currently the entity responsible for marketing to export customers the majority of raw sugar 
produced in Queensland and operating the six BSTs used for storage and handling of all raw 
sugar produced in Queensland.  

QSL markets raw sugar (being the result of processing sugar cane at a mill) to export markets on 
behalf of mills and growers. QSL acquires sugar from mill owners and does not operate or own 
mills or process sugar in its own capacity.  

4.2 Bundaberg Sugar Limited  

Bundaberg Sugar is a grower, miller, refiner and marketer of sugar and sugar related products in 
Australia. Bundaberg Sugar is one of Australia's largest cane growers and owns and operates 
two sugar mills in Queensland. Bundaberg Sugar participants in all levels of the raw sugar 
industry in the districts in which it operates, and sells sugar to retail, industrial and export 
customers.  

4.3 Isis Central Sugar Co. Ltd.  

Isis Central Sugar Mill Company Limited is a public unlisted Australian company that was 
incorporated in the late 19th century. Its main operation is the crushing of sugar cane in a sugar 
mill near Childers, Queensland to produce raw non-food grade sugar for sale to export markets or 
domestic refineries. The company also owns and either leases to others or farms itself a number 
of cane farming properties in the area. 

4.1 Mackay Sugar Limited  

Mackay Sugar is Australia's second largest sugar milling company. It operates four sugar mills, at 
Racecourse, Marian, Farleigh and Mossman. Mackay manufactures raw sugar, as well as 
molasses and renewable energy. Mackay Sugar Limited's wholly-owned subsidiary, Queensland 
Commodity Services Pty Ltd provides pricing services for all raw sugar and molasses produced 
by Mackay Sugar Limited.  

5 Sugar Terminals Limited 

STL is the 'owner' of the 6 BSTs, through each of the BSTs being leased on a long-term, peppercorn 
basis from the relevant port authority by STL.  

STL is listed on the National Stock Exchange and has two classes of shares – G Class and M Class. To 
be issued with G Class shares, the shareholder is required to be a sugar cane grower in Queensland. To 
be issued with M Class shares, the shareholder is required to own a mill.   



 
 

jxhb A0138978366v1 120676209     27.3.2017 page 4

 

QSL is a G Class shareholder. The other mill owners are all M Class shareholders in STL, and in some 
cases G Class shareholders as well (for those mill owners which also own cane farms).  

STL currently subleases all of the BSTs to QSL and is a relatively passive infrastructure investor. 
However, from the 2017 season onwards, it is anticipated that STL will directly contract with users of the 
BSTs to provide storage and handling services (and subcontract QSL to provide operations and 
maintenance services). 

6 Background 

6.1 BSTs and the Queensland sugar industry  

There are 6 BSTs in Queensland located at the ports of Cairns, Mourilyan, Lucinda, Townsville, Mackay 
and Bundaberg.  

The BSTs are used for the storage of bulk raw sugar produced by the Queensland sugar industry for both 
export and domestic sales. The BSTs are the only facilities available for this purpose in Queensland, and 
therefore are necessary infrastructure for the Queensland sugar industry. Raw sugar is delivered by the 
producing mills to the terminals by road and rail and outloaded onto vessels or trucks for delivery to 
customers. 

The below map shows the location of the bulk sugar terminals compared to the cane growing regions and 
producing raw sugar mills in Queensland. 
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Approximately 95% of the sugar produced in Australia is produced in Queensland, and in the typical 
season Queensland is the only source of export raw sugar (with the New South Wales sugar production 
being sold entirety domestically). More than 80% of the sugar that is produced in Australia is exported as 
bulk raw sugar to key export markets, including South Korea, Indonesia, Japan and Malaysia.  
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Marketers of raw sugar to export markets are dependent on economic and fair access to the BSTs to 
ensure the ongoing viability of these businesses, and the Queensland sugar industry as a whole. The 
BSTs allow raw sugar to be sold out of the crushing (production) season (with the ability to sell all year 
around providing significant marketing opportunities). 

In addition to the users of the BSTs, sugar cane growers are also dependent on economic and fair access 
to the BSTs being provided to their nominated mills or marketers, as growers rely on sugar sales for 
revenue from their farms (due to the price payable for cane typically being calculated by reference to the 
return earned by marketers net of costs, including the costs of storage). 

Raw sugar is typically commingled within the BSTs. Commingling has been adopted by the industry as a 
means to maximise capacity and throughput at the BSTs and ensure that the BSTs are operated as 
efficiently as possible.  

Collectively, the BSTs have approximately 2,448,000 tonnes of capacity (although capacity will be 
impacted by how terminals are operated, included the extent to which users' sugar is segregated rather 
than being commingled). This is divided as set out below.  

Terminal No. of Sheds Approximate Capacity (tonnes)  

Cairns 2 250,000 

Mourilyan 1 175,000 

Lucinda 3 235,000 

Mackay 4 750,000 

Townsville 3 755,000 

Bundaberg 2 320,000 

Total capacity  15 2,480,000 

From the 2017 season onwards there are anticipated to be seven users of the BSTs, being the 
Applicants, MSF, Tully and Wilmar. Not all the users use all of the terminals. Rather, the users access the 
terminals closest to their mill areas as set out below (with QSL using all 6 terminals due to acquiring 
sugar from all milling companies).  Freight costs (particularly where investments have been made in rail 
facilities) mean that it is mostly uneconomic to change terminals to which deliveries are made. 

User Number Terminals 

QSL 6 Cairns, Mourilyan, Lucinda, Mackay, Bundaberg, Townsville 

Isis  1 Bundaberg 

Bundaberg 1 Bundaberg 

Mackay 2 Cairns, Mackay  

Wilmar 3 Townsville, Mackay, Lucinda 

MSF 3 Cairns, Bundaberg, Mourilyan 

Tully 1 Mourilyan  

One of the difficulties presented by the current bilateral negotiations is that a number of these users have 
never been parties to a storage and handling arrangement before or have only been parties to a storage 
and handling arrangement for domestic sugar. 

6.2 Existing contractual arrangements for the BSTs 

The BSTs are leased on a long-term, peppercorn basis from the relevant port authority by STL.  

In previous seasons, STL has been largely uninvolved in the day to day operation of the BSTs, rather 
being a passive infrastructure investor.  
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All 6 BSTs are presently subleased to QSL by STL. QSL operates the terminals and has storage and 
handling arrangements with each of the users of the terminals. These arrangements are either embedded 
in the Raw Sugar Supply Agreements (RSSAs) between QSL and users (where QSL arranges storage 
for sugar it purchases under the RSSAs), or contracted through stand alone storage and handling 
agreements between QSL and users (for sugar not marketed by QSL, whether that is export or domestic). 
STL does not presently have any agreements with users of the BSTs.  

The services provided by QSL to users of the terminals include:  

(a) Inloading and outloading bulk raw sugar delivered by mills; and 

(b) Managing the quality of stockpiles of raw sugar in the terminals, including blending and 
sampling raw sugar as required.  

To date, QSL has operated the BSTs and provided the relevant services on a cost pass through basis 
consistent with its not for profit status and objectives of promoting the Queensland sugar industry. STL's 
revenue has been largely attributable to the rent paid by QSL to STL for exclusive use of the BSTs (the 
STL Rent). While the industry has borne the cost of the STL Rent paid by QSL, QSL has, effectively, 
been able to negotiate that cost on behalf of industry (as both QSL (being a user itself) and users had 
aligned interests and incentives). This was commercially significant for all users as the cost of STL Rent 
and outgoings comprised approximately 55% of the overall costs of using the BSTs for users. The STL 
rent is based on a model providing a return of and on capital which was commercially negotiated between 
STL and QSL (with QSL acting on behalf of industry and users in those discussions).  

QSL on-charges the STL Rent (including capital adjustment and outgoings) and QSL terminal operating 
costs through either the Shared Pool for RSSA participants or directly to users through stand-alone 
storage and handling agreements. QSL allocated the STL Rent to each BSTs based on each individual 
BSTs DORC (depreciated optimised replacement cost) valuation, as valued by GHD on 30 June 2008 
and 'rolled forward' for subsequent lease periods.  

Outside of the STL Rent, the costs of the BSTs have been comprised predominantly of the following:  

(a) labour;  

(b) repairs and maintenance (QSL is required under the sub-lease to pay all the repairs and 
maintenance on both STL and QSL at the BSTs);  

(c) operating costs (being electricity, insurance, telecommunications, cleaning, security and 
sweetwater removal);  

(d) depreciation of QSL owned assets (being the non-fixed assets at the BSTs essential to 
the operation of the BSTs); and  

(e) cost offset (being revenue earned at the sites of the BSTs for non-raw sugar related 
services including the storage and handling of molasses, storage of woodchips and 
arrangements with the Australian Navy).  

QSL has then set charges on a per terminal basis, subject to all RSSA Participants effectively sharing in 
the aggregate costs charged across the 6 BSTs for use by each of the RSSA Participants (through 
pooling arrangements which provide for the sharing of marketing related revenues and costs between 

RSSA participants). 

The BSTs are not costed equally by QSL as 
some BSTs are significantly more expensive to 
maintain. For example, the Lucinda BST has a 
jetty which is 5.76km long (the longest in the 
southern hemisphere) which incurs significantly 
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more repair and maintenance costs than the other BSTs.  

QSL, and industry, have previously taken the view that users contracting storage under stand-alone 
storage and handling arrangements who are geographically collocated with lower cost terminals and do 
not use (and cannot feasibly benefit) from higher cost BSTs should not be obligated to cross-subsidise 
higher cost BSTs.  

Under the current arrangements, variations to services provided by QSL are managed by request. If a 
request is considered, and it is deemed that other users of the BSTs will be no worse off from the 
accommodation of the request, then QSL would deliver the variation to services without additional cost 
being applied to the requesting user. If it was determined that another user (or multiple users) of the BSTs 
would be worse off as a result of the accommodation of the service variation request, QSL would require 
compensation which would be calculated by reference to the loss suffered by users who were worse off 
(for example, by having new capacity constraints or varied loading rates). It the requesting user did not 
accept the compensation fee, the altered service would not be provided by QSL. 

In terms of storage capacity, QSL determines storage capacity allocations between users of the BSTs by 
a continuously moving pro-rata share of the BST throughput (calculated by reference to each individual 
BST). As a general rule, users of the BSTs have fairly rough estimate of the anticipated tonnage in a 
season, and an even lesser degree of confidence in the Commercial Cane Sugar (CCS) expectations for 
sugar over the season.1 CCS is particularly relevant because it assists in determining what percentage of 
the sugar is mill economic interest sugar (being sugar that the proceeds of will be attributed to mills) and 
what percentage is grower economic interest sugar (being the sugar that the proceeds of which will be 
attributable to the sugar cane growers who provided the cane to the mills for crushing and processing into 
raw sugar). The continuously moving model take all of these variables into account, and ensures that 
there are no issues caused by under or over-estimates of likely tonnage requirements.  

6.3 Changes in marketing arrangements 

From the 2017 Season there will be significant changes in the way export sugar is marketed which have 
had implications for the proposed arrangements for the BSTs. 

In particular: 

(a) for the 2016 Season (and past Seasons), the vast majority of export raw sugar has been 
sold to QSL on delivery to the terminals (such that the storage and handling 
arrangements QSL has entered have been for limited export tonnage and all domestic 
tonnage); 

(b) for the 2017 Season: 

(i) Wilmar, MSF and Tully's RSSAs will have ceased such that they are no longer 
supplying QSL all of their production (such that each of Wilmar, MSF and Tully 
will need storage and handling arrangements for the production they do not sell to 
QSL); and 

(ii) the Sugar Industry Act has been amended to allow growers a right to nominate 
the marketer of their 'grower economic interest sugar' and numerous growers 
have continued to nominate QSL such that part of the production of Wilmar, MSF 
and Tully is anticipated to continue to be supplied to QSL (but that volume may 
vary from season to season based on changes in grower nominations). 

                                                     
1  CCS represents the sugar content of sugar cane as it is purchased by sugar mills. CCS is conventionally determined from 

the analysis for polarisation (being an approximate measure of the sucrose content of the sugar) and brix (being measure 
of dissolved solids in sugar juice, liquor or syrup using a refractometer) of the first expressed juice at the first pair of rolls 
and the measurement of fibre in the variety of the cane.  



 
 

jxhb A0138978366v1 120676209     27.3.2017 page 9

 

In light of those changes in marketing arrangements, STL is proposing to materially change the 
contractual arrangements in respect of the BST, including the commercial terms on which storage and 
handling at the BSTs is provided. 

6.4 Proposed arrangements for the 2017 season onwards 

From 1 July 2017, it is intended that new storage and handling arrangements will apply to the BSTs in 
Queensland. As at 1 July 2017, the existing sublease between STL and QSL is intended to terminate, 
and be replaced with an operating agreement between the parties (the OA).  

Under the OA, QSL will be subcontracted by STL to continue to be responsible for day to day operation of 
the BSTs (including inloading, outloading, sampling and blending), but STL will play a more active role in 
the overall management of the BSTs and, most relevantly, set the commercial terms on which storage is 
provided.  

Under the proposed new contractual structure, STL will be the counterparty to the storage and handling 
agreements governing the terms on which storage and handling services are supplied to users of the 
BSTs. This means that STL, rather than QSL, will be responsible for determination of how operational 
issues are managed at the BSTs and how users of the BSTs are charged for those services. That is, for 
the first time users are now negotiating storage and handling terms directly with STL. 

STL has been in discussions with the industry in relation to potential storage and handling terms since 
late 2016. The most recent draft storage and handling agreement was provided on 3 February 2017.  

The draft agreement contains substantial changes from the arrangements governing storage and 
handling services in previous seasons, including new mechanisms for the calculation of storage and 
handling costs.  

As an illustration of the complexities arising from the changes, some of the key changes from the 
previous structure include: 

(a) Charging: STL have proposed some major changes to the charging methodology for the 
terminals, including: 

(i) a charging methodology based on fixed 'availability charges' and variable 'activity 
charges' (rather than the purely variable charges levied by QSL). The fixed 
'availability charges' are intended to provide STL an asset return on the BSTs. 
The variable activity charges are intended to recover STL operating costs. QSL 
will pass-through all costs in relation to the operation and maintenance of the 
terminals, including related direct and indirect costs in relation to the operation of 
the Brisbane head office (being corporate costs), which will in turn be passed on 
by STL. 

(ii) STL intends to charge a 'uniform' tariff for a 'uniform' service, being the receival, 
storage and outloading of raw sugar in the BSTs for the Queensland sugar 
industry. It is proposed that there will be two variations to the 'uniform' tariff reflect 
two key variations to a uniform service, being: 

(A) the level of storage provided, which varies between BSTs and has a 
significant value impact for users (for example, it is proposed there would 
be a reduction in the costs for using Mourilyan as it has significant higher 
capacity constraints and lacks storage as compared to other BSTs); and 

(B) the nature of the assets employed in the provision of the services (for 
example, the Lucinda jetty is a unique asset in STL's overall asset 
portfolio and with a cost materially more than the typical BST assets 
required to provide the services to users being subject to a tariff variation. 
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It is currently proposed that there is a significant variation applied to use 
of the Lucinda BST, based on a 'next best alternative' modelling 
approach.  

This proposal is a significant variation from the model utilised by QSL under the 
existing arrangements, in which the charges are based on the costs of a terminal 
(subject to pooling of such costs for those users participating in the RSSAs) and 
compensation fees are calculated by reference to the impact of a service 
variation request on other users of the BSTs. This is highly sensitive to users 
given the materiality of the differences in the costs of the various terminals. 

(iii) while it appears that STL intends to continue a 'building blocks' based revenue 
model, there are likely to be changes to parameters used in calculating STL's 
revenue requirement (be it in asset valuation, or weighted average cost of capital 
parameters).   

(b) Capacity allocation: STL are proposing to fix the storage capacity allocation of a user at 
some point in a season. While the 'cut off' date for such fixing is not yet finally 
determined, the draft storage and handling agreement indicates that the storage capacity 
allocation for a user will be fixed at the beginning of the season. The Applicants consider 
this creates major difficulties where there are genuine uncertainties which exist in relation 
to the amount of sugar for which storage will be required. That uncertainty exists not just 
due to seasonal factors, but (to use QSL as an example) for other reasons including: 

(i)  where the amount of raw sugar that QSL receives from Wilmar, MSF and Tully 
through grower nominations for grower economic interest sugar will vary across 
seasons as noted above; and 

(ii) where QSL receives under the RSSAs 100% of Bundaberg, Isis and Mackay's 
production intended for bulk export, but each of those mills retains discretion to 
direct any part of their production to the domestic market (and vary from season 
to season the extent they do so). 

The Applicants assume that the ultimate storage and handling agreements will provide 
consequences for exceeding a user's capacity allocation. It is also likely that the 
arrangements between Wilmar and QSL in relation to supply of grower economic interest 
sugar will impose further financial and other commercial  consequences on users which 
use the 3 terminals Wilmar delivers to where they exceed the STL provided capacity 
allocation. Consequently, this is an extremely sensitive issue to all users, which needs to 
be resolved in a commercially balanced and reasonable manner that provides certainty 
and transparency as to how each user's allocation is calculated and does not favour 
particular users so as to not distort competition in related markets.   

(c) Commingling arrangements: STL is proposing that, as a consequence of the new multi-
user environment, sugar will only be commingled by agreement between BST users, 
rather than by default. Each segregation within a terminal is estimated by QSL to result in 
approximately a 15,000 tonnes storage capacity loss. It is likely that this will have cost 
and storage capacity implications for users of the BSTs. While STL are proposing 
baseline commingling rules for users to consider, STL appears to envisage that users will 
negotiate between themselves how commingling will operate, when it will occur (and 
presumably how costs arising from quality issues will be resolved). This means that the 
contractual structure provided to users of the BSTs by STL essentially requires users to 
discuss many of the commercial issues within the storage and handling agreement, 
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without presently being able to collectively discuss or negotiate that contractual structure 
with STL.  

7 Details of the proposed conduct  

7.1 Collective negotiations  

The Applicants seek authorisation from the ACCC to allow them to collectively negotiate the 
storage and handling agreements between STL and users of the BSTs. More specifically, it is 
anticipated that this would involve joint discussions between STL and the users of the BSTs, 
discussions between the users of the BSTs about those negotiations and the entering into and 
giving effect to the storage and handling agreements resulting from those negotiations.  

As STL intends the 2017 season arrangements to be ongoing and apply into the future the 
Applicants seek authorisation to engage in such collective negotiations in relation to the 2017 
arrangements, and in subsequent negotiations with STL. The draft storage and handling 
agreements, as drafted by STL, proposed that the term of the agreements should be 3 years.  

The Applicants are seeking a 5 year authorisation. This is considered appropriate on the basis 
that: 

(a) each of the Applicants, and the growers who supply them or elect them as marketer, have 
made significant investment in the Queensland sugar industry and will continue to require 
BST services for years to come;  

(b) the crop cycle for a sugar cane farm is five years, which means that investment has been 
made by growers of sugar cane that is dependent upon the BST for a period of time that 
extends beyond the proposed term of the agreement 

(c) some sugar cane growers have cane supply agreements which have terms longer than 
three years; 

(d) QSL 's arrangements with MSF and Tully, and anticipated arrangements with Wilmar 
extend well beyond the 5 year term sought for authorisation (let alone the initial 3 year 
term sought by STL for the storage and handling agreement);  

(e) raw sugar is priced up to three to five years in advance of its physical sale (Forward 
Pricing), which means that it is essential for marketers of raw sugar to have long term 
open access to the BSTs; 

(f) there is no current certainty regarding the ultimate term of the storage and handling 
agreements provided by STL, such that a longer term than 3 years may practically be 
required to reflect how negotiations on the term ultimately develop.  

7.2 Potential contravention of the CCA   

Because each of the users of the BSTs acquire capacity from STL, and in many instances that 
capacity is constrained, the Applicants accept that the users of the BSTs are potentially 
competitors for the purposes of acquiring capacity at the BSTs.  

On that basis, the conduct proposed in section 6.1 above may contravene the CCA in that the 
conduct may involve the making and giving effect to a provision of a contract, arrangement or 
understanding which may be a cartel provision within the meaning of Division 1 of Part IV of the 
CCA, or may result in a substantial lessening of competition in a market.  

However, the Applicants are firmly of the view that the public benefits that will arise from the 
proposed conduct will outweigh any limited detriment from the conduct.  
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8 Market definition  

The Applicants consider that the relevant market would be the provision of storage and handling services 
at the BSTs.  

Arguably, there are separate markets for individual terminals or groups of terminals due to the costs of 
freight making it uneconomic for users to switch terminals more broadly – but the Applicants do not 
consider that this alters the proposed public benefits flowing from the propose conduct.  

9 List of directly impacted parties 

The Applicants consider that the following parties will be directly impacted by the proposed conduct:  

(a) STL;  

(b) QSL 

(c) Wilmar Sugar Australia Limited;  

(d) MSF Sugar Limited;  

(e) Tully Sugar Limited;  

(f) Mackay Sugar Limited;  

(g) Bundaberg Sugar Limited;  

(h) Isis Central Sugar Milling Company Limited;  

(i) Sugar cane growers in Queensland (represented by various industry groups), including: 

(i) Bundaberg Canegrowers Ltd 

(ii) Canegrowers Burdekin Ltd 

(iii) Canegrowers Cairns Region Ltd 

(iv) Canegrowers Isis Ltd 

(v) Canegrowers Rocky Point Ltd 

(vi) Herbert River District Cane Growers Organisation Ltd 

(vii) Innisfail District Cane Growers Organisation Ltd 

(viii) Mackay Canegrowers Ltd 

(ix) Maryborough Canegrowers Ltd 

(x) Mossman Canegrowers Ltd 

(xi) Proserpine District Cane Growers Cooperative Ltd 

(xii) Queensland Cane Growers Organisation Ltd 

(xiii) Tableland Canegrowers Ltd 

(xiv) Australian Canefarmers 

(xv) Kalamia Cane Growers Organisation Ltd 

(xvi) Burdekin District Cane Growers 

(xvii) Pioneer Cane Growers Organisation Limited.    

10 Interim authorisation  

The arrangements set out above in section 5.2 are due to commence on 1 July 2017.  
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The storage and handling agreements are required to be negotiated prior to the commencement of the 
2017 season. As such, there are significant time constraints on the users. Given the users have aligned 
interests, the Applicants consider that it would expedite negotiations and ensure that users had 
commercially acceptable arrangements in place in time for the commencement for the 2017 season.  

While STL and individual users have been involved in bilateral discussions since last 2016, given the 
extent of the remaining issues and reducing time remaining prior to the 2017 Season it has now become 
evident that collective negotiation is likely to be required to resolve the issues in the time required. 

QSL, STL and other industry participants have held a preference to seeking to progress matters through 
commercial negotiation, such that bilateral negotiations were pursued prior to it being recognised that 
multi-lateral negotiations were likely to be necessary to reach agreement in the remaining time available 
prior to the 2017 Season commencing. Consequently, it was not practically feasible to seek authorisation 
prior to the date of the Application.  

As noted in section 3 of this submission above, if interim authorisation is not provided it is doubtful there 
will be any point to the authorisation application given the anticipated timing for a final authorisation 
decision relative to the commencement of the 2017 season. 

11 Public benefits  

The fundamental test for the ACCC when assessing whether or not to approve an authorisation 
application is whether or not the public benefits of the proposed conduct would outweigh the 
anticompetitive detriment of the proposed conduct.  

The Applicants consider that a number of public benefits would arise from the proposed conduct.  

11.1 Equalising bargaining power between monopoly infrastructure owner and users of the 
BSTs  

The proposed conduct would go some way to correcting the imbalance of bargaining power 
between users of the BSTs, and STL – which benefits in the market from its position as a natural 
monopoly infrastructure owner. As discussed above, users of the BSTs have no actual or 
anticipated alternative infrastructure options for storage of bulk raw sugar. This means that users 
necessarily have to engage with STL, and enter into a storage and handling agreement. This 
naturally gives STL disproportionate bargaining power.  

The proposed authorised conduct would enable users to collectively negotiate to ensure that the 
bargaining power of the users – particularly of smaller users of the BSTs with less throughput –
were more equitable. This public benefit exists under the proposed arrangements where it did not 
exist previously, as the old operating model was done on a cost pass through basis, and QSL 
was in a position to negotiate on behalf of the entire industry in the sub-lease negotiations – 
which it can no longer do. Users being able to collectively share views and comments on aspects 
of the pricing – including the proposed revaluation of the BST assets – will likely result in a more 
equitable result as between STL and the BST users.  

The Applicants are conscious that industry was able to 'speak with one voice' under the previous 
arrangements at the BSTs. In the absence of authorisation, the contractual structure proposed by 
STL will prevent the users from being able to do so. The Applicants considers that allowing 
collective negotiation will ensure that the benefits of users being able to speak with one voice 
(should they wish to do so)  

To the extent that users will be able to negotiate more favourable charges collectively (or more 
flexibility and thereby greater marketing opportunities) than they would be able to individually, a 
range of public benefits would flow, including incentivising investment in the Queensland sugar 
industry, better prices being returned to sugar cane farmers by GEI marketers (who will suffer 
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greater deductions in the calculation of their prices if storage and handling costs are higher) and 
incentivising more efficient use of the BSTs (as users will not be disincentivised if prices from 
accessing the services are higher, or incentivised to 'game' the system to avoid costs or 
restrictive provisions regarding capacity allocation).  

Each marketer who markets sugar on behalf of growers in Queensland passes back the costs per 
tonne attributable to storage and handling services to growers. This means that it is not just users 
of the BSTs who benefit from the potential outcomes of the proposed conduct, but also the 
growers who supply mills in Queensland.  

11.2 Improving the negotiating position for smaller users / users without experience in 
storage and handling arrangements 

The Applicants also note that not all users are in the same position when it comes to negotiations 
of storage and handling terms. As noted in the table above, not all BST users use multiple or all 
terminals and not all users have previously had storage and handling arrangements.  

Allowing smaller users with less throughput to collectively negotiate will ensure that large users 
will be less able to achieve advantageous outcomes for themselves that disadvantageous smaller 
users. This will, in turn, promote competition in markets for raw sugar export marketing, provision 
of marketing services and domestic raw sugar sales, for example, as it will ensure the ongoing 
viability of smaller market participants.  

Similarly allowing users without direct experience in negotiating storage and handling terms to 
benefit from those with such experience will give such users a greater ability to negotiate with 
STL on an informed basis. 

11.3 Efficiency of negotiations  

The proposed Authorisation would allow more efficient negotiation of the contracts compared to a 
series of bilateral negotiations between STL and individual users. That appears to be essential, 
especially given there is restricted time left until the beginning of the 2017 season. Indeed, raw 
sugar for the 2017 season is anticipated to arrive in the BSTs from marketers as early as mid-
May 2017.  

Industry participants are already concerned as to whether or not the storage and handling 
agreements are going to be finalised in time for the commencement of the 2017, given the 
extensive feedback STL has received separately from each of the BST users.  

The proposed conduct would facilitate users providing consolidated comments to STL for 
consideration, rather than STL being forced to reconcile multiple sets of comments from multiple 
users. It would also facilitate users settling a view – rather than STL being forced to play 
'intermediary' in resolving differing views between users as to how, for example, some operational 
matters will operate under the new arrangements. 

 The Applicants note that the draft storage and handling agreement assumes that all sugar in the 
BSTs will be segregated unless otherwise agreed. While STL has indicated that it may provide 
some form of baseline protocols, they are not anticipated to cover anything like the level of detail 
that some users will require in respect of commingling (as evidenced by the extensive 
discussions Wilmar has required in relation to commingling). This means that, as a practical 
matter, users are already required by STL to engage with other users in the terminals in which 
they engage storage and handling services to determine whether the parties will commingle 
sugar, and if so, on what terms.  
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11.4 Cost efficiency  

Collective negotiation would be cost effective for industry, including for STL, as it costs 
significantly more if each users is forced to individually renegotiate the storage and handling 
agreements every three years (or shorter period, depending on the term ultimate agreed by STL 
and the users).  

Given the commercial significance of the storage and handling arrangements, users engage legal 
counsel to review the arrangements and often negotiate the arrangements on their behalf. 
Additionally, given the pricing approach proposed to be adopted by STL, it is possible that users 
will want to engage economic or accounting experts. Sharing these costs is efficient for industry, 
and benefits growers who are affected by the costs incurred in the marketing of their grower 
economic interest sugar (as these costs are often deducted pro rata from the ultimate price they 
are paid per tonne of raw sugar).  

Further, it is possible that in the absence of authorisation, that one or more of the users of the 
BSTs may consider options for declaration of the terminals under an access regime (either at a 
state level or at a federal level). Irrespective of whether such an application was successful, this 
would impose considerably more cost on the industry as a whole (as it would come with the cost 
of regulation and the regulatory process). The proposed conduct is anticipated to be a more cost 
efficient way of users achieving transparent and cost efficient pricing at the BSTs without the cost 
and delay of formal regulatory processes by the Queensland Competition Authority or the 
Australian Competition and Consumer Commission – and realistically the only way of achieving 
such an outcome prior to the 2017 Season.  

11.5 Fair access and transparent terms of access 

Authorisation is likely to facilitate open access to the terminals and equality of treatment between 
users, in a way that QSL considers cannot be guaranteed in the absence of an authorisation. This 
is because it will allow users transparency as to the terms offered to each other user, and ensure 
that no user is treated materially more favourably by STL.  

This is particularly important where: 

(a) users are of different sizes (both in terms of volume of sugar and in terms of 
financial/commercial strength); 

(b) users have different requirements – either in terms of marketing strategy between 
domestic and export sales or in terms of being able to manage their allocations across 
multiple terminals or only using one terminal; 

(c) some users have greater certainty of volume; 

(d) some users are major shareholders in STL;  

(e) some users have employed executives also acting as industry directors on the board of 
STL.  

By contrast bilateral negotiations has the potential to result in unequal treatment which will 
negatively impact on competition in related markets (raw sugar production, raw sugar marketing 
and raw sugar marketing services). The outcomes of such different treatment may not even be 
evident to STL given that STL is not a participant in the related markets. Where the 
disadvantaged mill owner is the owner of a mill which competes for acquisition of cane with 
another nearby mil who has received more favourable terms, it may also impact on the market for 
acquisition of cane due to the impact on the price being returned to growers. 
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12 Public detriment  

The Applicants acknowledge that there is limited potential public detriment caused by allowing 
competitors to engage in  potential cartel conduct in the way proposed above.  

However, we consider that the detriments are minimal as: 

(a) STL has greater bargaining power than any individual user; 

(b) STL would not be compelled to collectively negotiate with any users (but would merely be 
able to); and  

(c) users are likely to be party to substantially similar (if not identical) agreements even in the 
absence of authorisation. This is because: 

(i) the Applicants understand that STL intends the storage and handling agreements 
to operate as standard form contracts; and  

(ii) as a practical matter as a result of usage of each terminal by more than one user 
most operational issues will have to be aligned – meaning that is unlikely that 
there would significant competitive tension between the users in the absence of 
authorisation.  

13 Conclusion  

Based on the above, the Applicants request that:  

(a) the ACCC approve the application for interim authorisation with respect of the negotiation 
of the 2017 storage and handling agreements for the BSTs; and  

(b) the ACCC approve the application for authorisation with respect of the negotiation of 
storage and handling agreements with STL for the provision of storage and handling 
services at the BSTs.  

The Applicants consider that the public benefits would clearly outweigh any potential anticompetitive 
detriment.  

  
 




