
 
 
   
 
 
 

 

15 February 2017 
 
 
By email to: adjudication@accc.gov.au 

 
 
THEO KELLY 
C/O AUSTRALIAN COMPETITION & CONSUMER COMMISSION 
 
 
Dear Mr Kelly, 

 

 
Re: A91574 – Australian Hotels Association - submission 

 
We refer to your letter of 9 February 2017 regarding the application lodged by the Australian Hotels 
Association (AHA), seeking authorisation and interim authorisation for the members of the AHA to be able to 
engage in collective boycott of DC Payments Australia Pty Ltd (DC Payments) in relation to the supply of ATM 
services to AHA members (AHA Application).   
 
DC Payments opposes the AHA Application and submits that the ACCC should reject it.  DC Payments intends 
to prepare detailed submissions to the ACCC in relation to the AHA Application in due course. 
The AHA Application contains a number of factual inaccuracies, and the purpose of this letter is to identify and 
rectify those factual inaccuracies, particularly in the context of the application for interim authorisation.  
 
1. DC PAYMENTS' NEGOTIATION WITH AHA MEMBERS AND OTHER SMALL BUSINESSES 

The AHA suggests in the AHA Application that DC Payments is "putting extreme pressure on AHA 
members and other small businesses, to enter into new agreements flowing from the Cashcard 
acquisition currently under review by the ACCC". 
 
DC Payments rejects the suggestion that it has exerted or is placing "extreme" pressure on Cashcard 
merchants.   
 
DC Payments acquired First Data Corporation's "Cashcard" ATM business, including all of First Data's 
existing ATM contracts with merchants, on 30 September 2016.  Relevantly, as at the time of the 
acquisition, the vast majority of Cashcard's ATM did not comply with the "EMV" (Europay, 
Mastercard, VISA) hardware and software requirements.  As of 31 December 2016, all ATMs in 
Australia are required to be fully EMV compliant (as mandated by the Australian Card Schemes).    
 
To render a non-compliant Cashcard ATM "EMV compliant", DC Payment must either upgrade the 
ATM (where possible) by installing new EMV software and replacing the card reader and/or 
encrypted pin pad device, or replace the ATM in whole with a new machine.   
 
DC Payments has made a significant capital investment to purchase EMV compliant ATMs and ATM 
upgrade kits, to enable the upgrade of non-EMV compliant Cashcard ATMs.   
 
DC Payments has sought to renew contracts with Cashcard customers as expeditiously as possible 
given that approximately 46% of the Cashcard contracts acquired by DC Payments were due to 
expire in 12 months.  DC Payments sought to ensure the investment it was making in EMV compliant 
hardware and software for Cashcard ATMs was being utilised appropriately and according to where 
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DC Payments had ongoing contracted recurring revenue to offset the significant investment it had 
made. 
 

2. DC PAYMENTS FACES VIGOROUS COMPETITION FROM OTHER ATM DEPLOYERS 

AHA states in the AHA application that "On the supplier side, AHA member face large monopoly or 
oligopoly suppliers and hence collective action is vital.  AHA…faces a market structure where 
suppliers have substantial market power and are able to dictate unfavourable terms and conditions." 
 
DC Payments is not a monopoly or oligopoly supplier, nor does it have substantial market power that 
enables it to dictate unfavourable terms and conditions.   
 
As at 31 January 2017, DC Payments' fleet consisted of 10,943 ATMs deployed across Australia.1  This 
equates to approximately one third of ATMs deployed in Australia.2  ATM fleets of financial 
institutions, other large independent ATM deployers and small independent deployers account for 
the remaining two thirds of ATMs deployed in Australia. 
 
Regardless of which market definition is adopted, DC Payments faces significant competition both 
from other independent ATM deployers and ATMs deployed by financial institutions, as well as the 
above-mentioned alternative methods of obtaining access to cash and payment technologies. 
 
The table below lists the major ATM deployers operating in Australia, which compete with DC 
Payments in the deployment of ATMs to merchants and the supply of ATM transaction services to 
cardholders: 

Major ATM Deployers3 

Financial Institutions Large Independent ATM Deployers 

CBA and Bankwest 

Westpac and St George 

NAB (rediATM) 

ANZ 

Suncorp 

Bendigo Bank 

BOQ 

Citibank 

Credit unions, building societies and other 

financial institutions – rediATM network 
(administered by Cuscal) 

Cuscal (administers rediATM) 

BankTech/ CashConnect 

Next Payments 

Cashpoint Payment Solutions 

Stargroup 

 

 
In addition to the above competitors, there are many small independent ATM deployers, which own 
one or a few ATMs, and deploy those machines at merchant sites in particular geographic locations 
(Small IADs).  These Small IADs collectively account for more than 1,300 ATMs.  While Small IADs do 
not compete with DC Payments in respect of multi-ATM or multi-site deployment to larger 
merchants, they exert considerable enduring pressure on DC Payments in respect of sites in 
particular geographic locations, as they typically have very low overhead costs and can offer a 
tailored, personalised offering.   

                                                           
1  Including temporary or seasonal ATMs (i.e. ATMs installed and operating for specific events like the Australian Open) and 

managed services ATMs (i.e. those branded with a financial institution's branding, and operated by DC Payments for the 

relevant financial institution). 

2  According to the Australian Payments Clearing Association (APCA), as at December 2016, there were 32,879 ATMs deployed in 

Australia.  See: http://www.apca.com.au/payment-statistics/transaction-statistics/cards  

3  In this table, we have included ATM Deployers who have more than 350 ATMs. 

http://www.apca.com.au/payment-statistics/transaction-statistics/cards
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Specifically, in the Gaming merchants and the Pub/Hotel/Club segments in which AHA members 
operate, DC Payments faces competition from the following competing independent ATM deployers: 
 
(a) Banktech / CashConnect, with over 2,500 ATMs deployed in hotels and clubs across Australia;4 

(b) Next Payments, with approximately 1,080 ATMs in its fleet;5 

(c) Cashpoint Payment Solutions, with an estimated 500 ATMs in its fleet; 

(d) Stargroup Limited, with an estimated 365 ATMs in its fleet; and 

(e) for small merchants requiring a single ATM, a number of small independent ATM deployers. 

AHA members who do not wish to acquire ATM deployment services from DC Payments are able to 
acquire those services from the above competing independent ATM deployers, and are able to 
readily bypass DC Payments.  It is therefore erroneous to suggest that AHA members are "put in a 
'take it or leave it’ position" and do not have the ability to switch.  (DC Payments notes that the ACCC 
has previously found that merchants have strong countervailing power in negotiating their supply 
contracts with ATM deployers, primarily due to the number of alternative deployers in the market).6 
 
In addition, DC Payments submits that barriers to entry and expansion in the supply of ATM 
deployment services are low.  This is consistent with the ACCC's findings in relation to ATM markets 
in the context of earlier transactions and authorisations. 7  The threats of new entry and expansion 
further constraint DC Payments' ability and incentive to offer unfavourable or uncompetitive terms 
to merchants. 
 
The fact that DC Payments faces these competitive pressures is evidenced by the fact that its 
commissions / rebates paid to merchants on a per withdrawal basis have, on average, increased 
consistently year on year since 2012 (effectively eroding DC Payments gross revenue margin).  These 
outcomes are consistent with those that would be expected in a competitive market, and contradict 
any suggestion that DC Payments has a substantial degree of market power, leading to higher prices 
and poor service outcomes, with consequent disadvantages for consumers. 

 
3. THE RELEVANT MARKET IS BROADER THAN SUGGESTED BY THE AHA 

The AHA claims in the AHA Application that the relevant market is the supply of ATM services to 
retailers in Australia, which can be further segmented into bank ATMs and non-bank ATMs.  In some 
instances, the AHA refers to a "small retailer market". 
 
DC Payment submits that the market definition put forward by the AHA is far too narrow, and does 
not accurately reflect the demand and supply side substitutes available to participants in the market.  
Certainly, there is no "small retailer market" for ATM services. 
 
DC Payments notes that the ACCC has, in its consideration of previous transactions (and 
authorisations) in the ATM industry, had regard to the following relevant markets:   

                                                           
4  See: Banktech's website, at http://www.banktech.com.au/about/  

5  See "The ATM System since the 2009 Reforms" by Flood, D. and Mitchell, S., published in the Reserve Bank of Australia Bulletin, 

March Quarter 2016, 31 – figures as at July 2015. 

6  See ACCC's informal review of Customers Limited's proposed acquisition of ATM Solutions Australasia Pty Limited, available at: 

http://registers.accc.gov.au/content/index.phtml/itemId/781174/fromItemId/751043 .   

7  Ibid.   

http://www.banktech.com.au/about/
http://registers.accc.gov.au/content/index.phtml/itemId/781174/fromItemId/751043
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(a) local markets for the supply of ATM transaction services to ATM cardholders,8 or  local 
markets for consumer cash dispensing through ATMs,9 (Local ATM Transactions Services 
Markets);and 

(a) a national wholesale market for the deployment and operation of ATMs,10 or a national 

market for ATM deployment to merchants,11 (National ATM Deployment Market). 

DC Payments considers that the relevant market is more appropriately defined as a broader market 
for the supply of access to cash or equivalent payment methods to consumers, in light of major 
changes in the industry over the past 5-10 years.  In particular, there has been: 
 

 a significant increase in the number of deployed ATMs, and the number of transactions carried 

out on bank ATMs, with around 60% of cash withdrawals conducted at a cardholder’s “home” 

bank ATM12;  

 a significant decrease in the use of cash (coinciding with a significant increase in the use of 

electronic payment systems, including credit card, payWave, Tap & Go and other technologies 

at merchant premises);  and 

 a significant increase in the use of EFTPOS devices at merchants’ premises (including EFTPOS 

cash out facilities).  The number of EFTPOS terminals in Australia has been steadily increasing 

in the past decade.  In 2005, there were 518,532; in 2010 there were 712,434; and as at June 

2016 there were 934,00113.  In August 2016, EFTPOS cash-out withdrawals comprised around 

28% of cash withdrawals by volume.14  EFTPOS cash-out is available at major supermarkets, 

large retailers (such as KMART and BigW) and food chains (eg McDonald's), Australia Post and 

an increasing number of smaller merchants. 

These developments are reflected in the recent ATM Taskforce Report on Transparency and 
Competition, in which the Treasury and Reserve Bank of Australia stated that:15 
 

“The ATM market is part of the broader market for accessing cash (and making payments more 

generally) and obtaining account balances. For instance, most consumers have access to cash through 

                                                           
8  See 

 ACCC Determination A91312 (in relation to the Application for Authorisation lodged by the Australian Bankers' Association in respect of a proposal to 
reduce ATM fees in selected very remote Indigenous communities, 8 November 2012, available at: 
http://registers.accc.gov.au/content/index.phtml/itemId/1056046/fromItemId/401858  (ABA Authorisation);   

 ACCC Determination A91119 in respect of the Application for authorisation lodged by Cashcard Australia Limited and Bank of China (Australia) Limited in 
respect of a 'Feesmart' joint venture agreement between participating financial institutions not to charge each other's cardholders direct fees for ATM 
withdrawals, 4 June 2009, available at: http://registers.accc.gov.au/content/index.phtml/itemId/859314/fromItemId/401858  (Feesmart Authorisation); 
and 

 ACCC Determinations A91175-A91177 in respect of the Application for authorisation lodged by Cuscal Limited, National Australia Bank Limited and 
rediATM network members in respect of rediATM network direct charging arrangements and ATM deployment arrangements, 27 January 2010, available 
at: http://registers.accc.gov.au/content/index.phtml/itemId/886398/fromItemId/401858  (rediATM Authorisation).  

9
  See ACCC's informal review of Customers Limited's proposed acquisition of ATM Solutions Australasia Pty Limited, completed on 21 February 2007, available at: 

http://registers.accc.gov.au/content/index.phtml/itemId/781174/fromItemId/751043 .   

10
  See footnote 8. 

11
  See ACCC's informal review of Customers Limited's proposed acquisition of ATM Solutions Australasia Pty Limited, completed on 21 February 2007, available at: 

http://registers.accc.gov.au/content/index.phtml/itemId/781174/fromItemId/751043 . This appears to be a narrower market definition as it would seem to 

exclude banks' ATMs at branches.   

12  Source: RBA, data from http://www.rba.gov.au/statistics/tables/ , see" Payments System – ATM Cash Withdrawals – C4", for 

August 2016. 

13  Source: RBA, data from http://www.rba.gov.au/statistics/tables/ , see" Point of Access to the Australian Payments System", for 

June 2016. 

14  Source: RBA, see data from www.rba.gov.au/statistics/tables/ in "Payments System – ATM Cash Withdrawals – C4", for August 

2016 and "Debit Card Statistics – C5", for August 2016. 

15  Reserve Bank of Australia, ATM Taskforce Report on Transparency and Competition (20 June 2011), 

http://banking.treasury.gov.au/content/reports/atm_transparency/downloads/atm_transparency.pdf 

http://registers.accc.gov.au/content/index.phtml/itemId/1056046/fromItemId/401858
http://registers.accc.gov.au/content/index.phtml/itemId/859314/fromItemId/401858
http://registers.accc.gov.au/content/index.phtml/itemId/886398/fromItemId/401858
http://registers.accc.gov.au/content/index.phtml/itemId/781174/fromItemId/751043
http://registers.accc.gov.au/content/index.phtml/itemId/781174/fromItemId/751043
http://www.rba.gov.au/statistics/tables/
http://www.rba.gov.au/statistics/tables/
http://www.rba.gov.au/statistics/tables/


  

Page 5 of 5  
 

eftpos cash-outs and their own bank's branch network, and for the purpose of making a transaction cash 

can be supplanted by some form of card payment. Most consumers can obtain their account balances 

from sources such as telephone or internet banking (including via mobile phones), as well as through 

their own bank's branches. Also, customers of many financial institutions can conduct banking business 

at Australia Post offices. All of these channels compete directly with ATMs and should be borne in mind 

when examining competition in the ATM market”. 

Therefore, an assessment that focuses solely on ATM deployment or transaction services via ATMs 
(or, even more narrowly, on independent ATM deployment) does not accurately reflect the level of 
competition in the markets in which DC Payments operates.   
 
Accordingly, DC Payments considers that the relevant market is now more appropriately defined as a 
broader market for the supply of access to cash or equivalent payment methods to consumers. 
 

4. THE APPLICATION OF UNFAIR CONTRACT TERMS LEGISLATION 

The AHA Application states that the AHA considers that some of the terms in the DC Payments 
standard form contract are in breach of the business-to-business unfair contract terms legislation. 
 
The business-to-business unfair contract terms regime commenced on 12 November 2016, and 
applies to contracts entered into from that date (and any variations and renewals occurring after 
that date).  The ability to engage in collective boycotts to address allegedly unfair terms is not 
appropriate or required. The law in this regard can be enforced without recourse to anti-competitive 
boycotts. 
 
DC Payments has amended its standard form contracts having regard to the new unfair contract 
terms regime so that its contracts comply with all requirements under Australian law. 

 
Please do not hesitate to contact Matthew Thomas on 03 9574 4702 or via email to 
mthomas@dcpayments.com.au  if you have any questions or require further information regarding the above. 
 
Yours truly, 
DC Payments Australasia Pty Ltd 
 

 
 
Matthew Thomas 
Managing Director 
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