Form B
Commonwealth of Australia
Competition and Consumer Act 2010 — subsections 88 (1A) and (1)

AGREEMENTS AFFECTING COMPETITION OR INCORPORATING
RELATED CARTEL PROVISIONS: APPLICATION FOR
AUTHORISATION
To the Australian Competition and Consumer Commission:
Application is hereby made under subsection(s) 88 (1A)/88 (1) of the Competition and
Consumer Act 2010 for an authorisation:


to make a contract or arrangement, or arrive at an understanding, a provision of which
would be, or might be, a cartel provision within the meaning of Division 1 of Part IV
of that Act (other than a provision which would also be, or might also be, an
exclusionary provision within the meaning of section 45 of that Act).



to give effect to a provision of a contract, arrangement or understanding that is, or
may be, a cartel provision within the meaning of Division 1 of Part IV of that Act
(other than a provision which is also, or may also be, an exclusionary provision within
the meaning of section 45 of that Act).



to make a contract or arrangement, or arrive at an understanding, a provision of which
would have the purpose, or would or might have the effect, of substantially lessening
competition within the meaning of section 45 of that Act.



to give effect to a provision of a contract, arrangement or understanding which
provision has the purpose, or has or may have the effect, of substantially lessening
competition within the meaning of section 45 of that Act.
(Strike out whichever is not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM
1.

Applicant
(a)

AA1000398

Name of Applicant:
(Refer to direction 2)
Central Petroleum Limited and Central Petroleum Mereenie Pty Ltd as trustee for
the Central Petroleum Mereenie Unit Trust (together, Central) and Macquarie
Mereenie Pty Ltd.

(b)

Short description of business carried on by applicant:
(Refer to direction 3)
Central Petroleum Limited is an oil and gas explorer and producer with a focus on
onshore Northern Territory resources and supplying the Australian domestic gas
market. Central is the operator of the onshore conventional Mereenie, Palm Valley
and Dingo gas fields in the Northern Territory. Central Petroleum Mereenie Pty Ltd
as trustee of the Central Petroleum Mereenie Trust holds a 50% interest in the
Mereenie joint venture.

Macquarie Mereenie Pty Ltd holds the other 50% interest in the Mereenie joint
venture following the 2017 acquisition of that interest from Santos QNT Pty Ltd
and Santos Limited. It’s ultimate parent is Macquarie Group Limited.
(c)

Address in Australia for service of documents on the applicant:
Allens
Attention: John Hedge / Jessica Rusten
Level 25, 480 Queen Street
Brisbane QLD 4000

2.

Contract, arrangement or understanding
(a)

Description of the contract, arrangement or understanding, whether proposed or
actual, for which authorisation is sought:
(Refer to direction 4)
The Applicants seek authorisation to jointly market the natural gas produced out of
the Mereenie gas field (which is owned by the Applicants in a 50-50 joint venture
arrangement).

(b)

Description of those provisions of the contract, arrangement or understanding
described at 2 (a) that are, or would or might be, cartel provisions, or that do, or
would or might, have the effect of substantially lessening competition:
(Refer to direction 4)
The Applicants are seeking authorisation to jointly market and give effect to
provisions of gas supply agreements (GSAs) with customers with common terms
and conditions (including price) (relating to the supply of gas from the Mereenie
gas field). Such terms may technically amount to cartel provisions within the
meaning of Division 1 of Part IV of the CCA, or have the effect of substantially
lessening competition.

(c)

Description of the goods or services to which the contract, arrangement or
understanding (whether proposed or actual) relate:
The contract, arrangement or understanding (being the GSAs described above)
would relate to the supply of natural gas by the Applicants to customers from the
Mereenie gas field.

(d)

The term for which authorisation of the contract, arrangement or understanding
(whether proposed or actual) is being sought and grounds supporting this period of
authorisation:
The Applicants seek authorisation for this conduct for a period of 5 years from the
date of the ACCC's final decision to grant authorisation (the Authorisation) to give
effect to agreements entered into during the period of authorisation which may have
gas supply terms up to and including 2035.
The proposed term of authorisation is to allow for gas sales agreements
commencing after commencement of deliveries via the Northern Gas Pipeline
(previously known as the NEGI or North East Gas Interconnector), currently
scheduled to be no later than 1 January 2019, and for a supply term of up to 15
years, which the Applicants believe to be consistent with East Coast gas customer
supply requirements.

3.

Parties to the proposed arrangement
(a)

Names, addresses and descriptions of business carried on by other parties or
proposed parties to the contract or proposed contract, arrangement or
understanding:
The Applicants have not yet identified which entities would be the customers to the
GSAs. The parties to the Mereenie joint venture (being Central Petroleum Mereenie
Pty Ltd and Macquarie Mereenie Pty Ltd) would be parties to the GSAs. Central
Petroleum Limited may also assist in identifying relevant market opportunities,
such that those entities may be knowingly involved without being party to the
relevant GSAs.

(b)

Names, addresses and descriptions of business carried on by parties and other
persons on whose behalf this application is made:
(Refer to direction 5)
Central Petroleum Mereenie Pty Ltd
Level 7, 369 Ann Street
Brisbane Queensland 4000

Central Petroleum Limited
Level 7, 369 Ann Street
Brisbane Queensland 4000
Macquarie Mereenie Pty Ltd
Level 1, 50 Martin Place
Sydney, New South Wales 2000

4.

Central Petroleum Mereenie Pty Ltd (as
trustee for the Central Petroleum
Mereenie unit trust) holds a 50%
interest in the Mereenie joint venture
(such that it is one of the proposed
suppliers of the natural gas to be jointly
marketed).
Central Petroleum Limited is an oil and
gas explorer and producer with a focus
on onshore Northern Territory resources
and supplying the Australian domestic
gas market.
Macquarie Mereenie Pty Ltd holds a
50% interest in the Mereenie joint
venture (such that it is one of the
proposed suppliers of the natural gas to
be jointly marketed).

Public benefit claims
(a)

Arguments in support of authorisation:
(Refer to direction 6)
Please see the attached supporting submission.

(b)

Facts and evidence relied upon in support of these claims:
Please see the attached supporting submission.

5.

Market definition
Provide a description of the market(s) in which the goods or services described at 2
(c) are supplied or acquired and other affected markets including: significant
suppliers and acquirers; substitutes available for the relevant goods or services; any
restriction on the supply or acquisition of the relevant goods or services (for
example geographic or legal restrictions):
(Refer to direction 7)
Please see the attached supporting submission.

6.

Public detriments
(a)

Detriments to the public resulting or likely to result from the authorisation, in
particular the likely effect of the contract, arrangement or understanding, on the
prices of the goods or services described at 2 (c) and the prices of goods or services
in other affected markets:
(Refer to direction 8)
Please see the attached supporting submission.

(b)

Facts and evidence relevant to these detriments:
Please see the attached supporting submission.

7.

Contract, arrangements or understandings in similar terms
This application for authorisation may also be expressed to be made in relation to
other contracts, arrangements or understandings or proposed contracts,
arrangements or understandings, that are or will be in similar terms to the
abovementioned contract, arrangement or understanding.
(a)

Is this application to be so expressed?
No

(b)

If so, the following information is to be furnished:

(i)

description of any variations between the contract, arrangement or understanding
for which authorisation is sought and those contracts, arrangements or
understandings that are stated to be in similar terms:
(Refer to direction 9)
See above

(ii)

Where the parties to the similar term contract(s) are known — names, addresses
and descriptions of business carried on by those other parties:
See above

(iii)

Where the parties to the similar term contract(s) are not known — description of
the class of business carried on by those possible parties:
See above

8.

Joint Ventures
(a)

Does this application deal with a matter relating to a joint venture (See section 4J of
the Competition and Consumer Act 2010)?
Yes

(b)

If so, are any other applications being made simultaneously with this application in
relation to that joint venture?
No

(c)

If so, by whom or on whose behalf are those other applications being made?
See above

9.

Further information
(a)

Name and address of person authorised by the applicant to provide additional
information in relation to this application:
Allens
Attention John Hedge / Jessica Rusten
Level 25, 480 Queen Street
Brisbane QLD 4000

Dated 4 October 2017
Signed on behalf of the applicant

(Signature)
John Hedge
(Full Name)
Partner, Allens
(Position in Organisation)

DIRECTIONS
1. Use Form A if the contract, arrangement or understanding includes a provision which is,
or might be, a cartel provision and which is also, or might also be, an exclusionary
provision. Use Form B if the contract, arrangement or understanding includes a provision
which is, or might be, a cartel provision or a provision which would have the purpose, or
would or might have the effect, of substantially lessening competition. It may be
necessary to use both forms for the same contract, arrangement or understanding.
In lodging this form, applicants must include all information, including supporting
evidence, that they wish the Commission to take into account in assessing the application
for authorisation.
Where there is insufficient space on this form to furnish the required information, the
information is to be shown on separate sheets, numbered consecutively and signed by or
on behalf of the applicant.
2. Where the application is made by or on behalf of a corporation, the name of the
corporation is to be inserted in item 1 (a), not the name of the person signing the
application and the application is to be signed by a person authorised by the corporation
to do so.
3. Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which the application is made.
4. Provide details of the contract, arrangement or understanding (whether proposed or
actual) in respect of which the authorisation is sought. Provide details of those provisions
of the contract, arrangement or understanding that are, or would or might be, cartel
provisions. Provide details of those provisions of the contract, arrangement or
understanding that do, or would or might, substantially lessen competition.
In providing these details:
(a)

to the extent that any of the details have been reduced to writing, provide a true
copy of the writing; and

(b)

to the extent that any of the details have not been reduced to writing, provide a full
and correct description of the particulars that have not been reduced to writing.

5. Where authorisation is sought on behalf of other parties provide details of each of those
parties including names, addresses, descriptions of the business activities engaged in
relating to the subject matter of the authorisation, and evidence of the party’s consent to
authorisation being sought on their behalf.
6. Provide details of those public benefits claimed to result or to be likely to result from the
proposed contract, arrangement or understanding including quantification of those
benefits where possible.
7. Provide details of the market(s) likely to be effected by the contract, arrangement or
understanding, in particular having regard to goods or services that may be substitutes for
the good or service that is the subject matter of the authorisation.
8. Provide details of the detriments to the public which may result from the proposed
contract, arrangement or understanding including quantification of those detriments
where possible.
9. Where the application is made also in respect of other contracts, arrangements or
understandings, which are or will be in similar terms to the contract, arrangement or
understanding referred to in item 2, furnish with the application details of the manner in
which those contracts, arrangements or understandings vary in their terms from the
contract, arrangements or understanding referred to in item 2.

Central Petroleum Mereenie Pty Ltd as trustee for the Central
Petroleum Mereenie Unit Trust, Central Petroleum Limited and
Macquarie Mereenie Pty Limited

Source: exploroz.com.au

Submission to the Australian Competition and Consumer Commission
in support of the Application for Authorisation and Interim Authorisation of Mereenie
natural gas joint marketing arrangements to promote upgrading Mereenie gas reserves
so that the first delivery of new gas supplies can coincide with the Northern Gas Pipeline
becoming operational.
4 October 2017

4.10.2017
Allens is an independent partnership operating in alliance with Linklaters LLP.
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1

Introduction
This submission supports the application made to the Australian Competition and Consumer
Commission (ACCC) under section 88(1A) and (1) of the Competition and Consumer Act 2010
(Cth) (CCA) for authorisation to make and give effect to provisions of a contract, arrangement or
understanding which may be a cartel provision within the meaning of Division 1 of Part IV of the
CCA, or may result in a substantial lessening of competition in a market (the Application).
The Application is made on behalf of the following parties (the Applicants):
(a)

Macquarie Mereenie Pty Ltd (Macquarie Mereenie); and

(b)

Central Petroleum Mereenie Pty Ltd as trustee for the Central Petroleum Mereenie Unit
Trust and Central Petroleum Limited (together, Central).

Macquarie Mereenie and Central Petroleum Mereenie Pty Ltd as trustee for the Central
Petroleum Mereenie Unit Trust are the participants in the Mereenie joint venture (the Mereenie
JV Participants), which is currently the subject of the Mereenie Joint Operating Agreement dated
1 September 2015 (as amended) (JOA).
Central Petroleum Limited is the operator of the Mereenie joint venture and employer of the key
commercial personnel who would be involved in marketing arrangements on behalf of Central
Petroleum Mereenie Pty Ltd as trustee for the Central Petroleum Mereenie Unit Trust.

2

Period of authorisation sought
The Applicants seek authorisation for this conduct for a period of 5 years from the date of the
ACCC's final decision to grant authorisation (the Authorisation) to give effect to agreements
entered into during the period of authorisation which may have gas supply terms up to and
including 2035.
The proposed term of authorisation is to allow for gas sales agreements (GSAs) commencing
after commencement of deliveries via the Northern Gas Pipeline (NGP) (previously known as the
NEGI or North East Gas Interconnector), currently scheduled to be no later than 1 January 2019,
and for a supply term of up to 15 years, which the Applicants believe to be consistent with East
Coast gas customer supply requirements.

3

The Applicants

3.1

Central
Central Petroleum Limited is an oil and gas explorer and producer with a primary focus on
onshore oil and gas production in the Northern Territory and supplying the Australian domestic
gas market.
Central Petroleum Limited is the operator of the onshore conventional Mereenie, Palm Valley and
Dingo gas fields in the Northern Territory.
All of Central's existing production entitlements from those fields are fully contracted to domestic
gas customers, such that its ability to market gas is currently dependent on progressing the
further development of the Mereenie field.
Central Petroleum Mereenie Pty Ltd as trustee for the Central Petroleum Mereenie Unit Trust is a
50% participant in the Mereenie joint venture, and is a wholly owned subsidiary of Central
Petroleum Limited. The Mereenie gas field is Central's prime asset, its lowest cost per GJ
producing field and also the field that has the quickest, lowest risk and lowest cost potential to
increase reserves for future gas sales (subject to joint marketing approval).
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3.2

Macquarie Mereenie
Macquarie Mereenie is the other participant in the Mereenie Joint Venture, following the 2017
acquisition of a 50% participating interest in the Mereenie Joint Venture from Santos QNT Pty Ltd
and Santos Limited (who had determined that the Mereenie field was a non-core asset). It’s
ultimate parent is Macquarie Group Limited.
Macquarie Mereenie is a special purpose vehicle which does not have any other ownership
interests in gas assets in the Northern Territory or elsewhere in Australia.

3.3

Other authorised entities
The Applicants also request that any authorisation granted by the ACCC extend to employees
and officers of Macquarie Group and its subsidiaries insofar as those individuals are acting in
connection to or on behalf of Macquarie Mereenie in relation to the conduct for which
authorisation is sought.

4

Background

4.1

The Mereenie field
The Mereenie field is located in the Amadeus Basin in the Northern Territory as shown below:

Source: Central Petroleum website

It was initially developed between 1984 to 1986, principally as an oil production facility (with the
crude oil produced being trucked to Port Bonython in South Australia).
However, it also produces natural gas (which is sold domestically and reinjected into wells to
assist with oil recovery), and the majority of recent and proposed future appraisal work is focused
on future gas development.
4.10.2017
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The Mereenie field is connected to the Amadeus (Alice Springs to Darwin) gas pipeline which is
used for transportation of gas production to existing domestic gas customers.
As it is not an unconventional shale gas field, the Mereenie field operations are not caught within
the current moratorium on hydraulic fracturing for unconventional shale gas exploration
announced by the Northern Territory government in September 2016.
Consequently the further development of the Mereenie field's gas resources would not be
prevented or delayed by any potential ban or moratorium on unconventional gas or hydraulic
fracturing in the Northern Territory.
However, the Mereenie field requires significant investment to develop its gas potential (both in
terms of drilling and upgrading processing infrastructure).

4.2

The East Coast Gas Market shortage
The Applicants appreciate that the ACCC is very familiar with the east coast gas market shortage
from its extensive work in connection with the inquiry into the east coast gas market, its
contributions to subsequent reviews of gas pipeline access regulation, and the ongoing 20172020 Gas Inquiry.
As the ACCC's final report on its inquiry into the east coast gas market in April 2016 (the East
Coast Gas Market Report) found:
(a)

the magnitude of gas flows to the liquefied natural gas projects in Gladstone has removed
gas from the domestic market;

(b)

that shortage of available gas in the domestic market resulted in domestic purchasers of
gas, particularly industrial users, receiving limited offers to sell gas, with offers that were
received typically being high priced, with limited volumes, over shorter periods and/or with
more restrictive terms and conditions;

(c)

without further and extensive investment in currently undeveloped gas reserves, there
may be significant unfulfilled demand on the east coast;

(d)

more supply and increased diversity of supply will be important for the future competitive
dynamics of the east coast gas market; and

(e)

the Northern Territory represents a potential large source of supply for the east coast gas
market.

The issue is aptly demonstrated by the following charts from the East Coast Gas Market Report,1
showing both the significant gap between supply and demand which exists, and the critical need
for new production to bring the east coast market back into balance.

1
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Both major recent independent reports since then have made similar findings.
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The ACCC's subsequent Interim Report in the 2017-2020 Gas Inquiry (September 2017) further
noted:2
(a)

there are immediate and apparent supply concerns in the East Coast Gas Market;

(b)

the supply-demand outlook in the East Coast Gas Market in 2018 has significantly
deteriorated since the ACCC's previous inquiry;

(c)

there is likely to be a substantial gas supply shortfall in 2018;

(d)

the expected supply shortfall is reflected in the conditions being experienced by
commercial and industrial (C&I) users in trying to secure gas supply for 2018 and beyond;

(e)

gas prices currently being offered are very high compared with historical levels and when
combined with rising electricity prices pose an increased risk to the commercial viability of
some C&I users;

(f)

moratoria and other regulatory restrictions continue to prevent or impede development of
new supply; and

(g)

gas producers do not appear to be bringing on new supply fast enough in response to the
higher market prices.

As shown in the map of the project supply and demand balance below:3
(a)

production from the 'Southern States' is insufficient to meet 'Southern domestic demand';

(b)

that leaves other domestic users dependent, for 2018, on Queensland production and
principally gas being diverted from LNG exports to domestic sales.

That map reflects the fact that there are no current sales into the east coast market from the
Northern Territory, but the report recognises that beyond 2018 the development of the NGP could
allow for 30-35 PJ to be transported from the Northern Territory per annum.4

2

ACCC, Gas Inquiry 2017-2020 Interim Report, September 2017, 10-11 and 16.

3

ACCC, Gas Inquiry 2017-2020 Interim Report, September 2017, 15.

4

ACCC, Gas Inquiry 2017-2020 Interim Report, September 2017, 16.
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In a similar vein, the Australian Energy Market Operator's (AEMO) Update to Gas Statement of
Opportunities (September 2017) forecast an annual energy shortfall in the eastern and south-east
Australian domestic gas market for 54 PJs in 2018 and 48 PJs in 2019, with a possible shortfall
as high as 107 PJ in 2018 and 102 PJs in 2019:5

5
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The current shortage poses such a major issue that it is triggering actions that would have been
unimaginable a few years ago such as:
(a)

AGL's consideration of developing a LNG import facility;

(b)

the Commonwealth government’s 'Australian Domestic Gas Security Mechanism'
(ADGSM) (as contained in Division 6 of the Customers (Prohibited Exports) Regulations
1958 and to operate as set out in the Customers (Prohibited Exports) (Operation of the
Australian Domestic Gas Security Mechanism) Guidelines 2017) with the power to restrict
LNG exports in years declared 'domestic shortfall years'; and

(c)

the discussions between the Prime Minister, Santos, Shell and Origin Energy, and the
resulting announcement that those gas majors would provide enough gas supply
domestically to resolve the anticipated 2018 shortfall.

As gas is a necessary feedstock for many industrial and manufacturing processes, and power
generation (where gas is regarded as a transition fuel to assist in the shift to a lower carbon
economy), a shortfall in supply of gas or prices that makes the use of gas uneconomic will have
significant consequences in downstream industries, and put further pressure on already high
electricity prices.
Those consequences, however, will not be avoided by short term year by year fixes like the
ADGSM or the Santos/Shell/Origin Energy 2018 shortfall guarantee, which operate by
constraining export demand.
As noted in the ACCC's 2017-2020 Gas Inquiry Interim Report:
There are multiple factors feeding into the issue of insufficient gas supply in the East
Coast Gas Market, and while it may be possible for export restrictions to address or
mitigate a supply shortfall in 2018, further steps are likely to be necessary in the
medium to long term to address the underlying problem of lack of gas supply and
diversity of suppliers.
The ACCC considers that supply side options will provide more lasting solutions to
address shortages in gas and are more likely to result in prices returning to
reasonable levels.6

The key to resolving the shortage is therefore unlocking and bringing to market new domestic
supply.

4.3

Northern Territory supply – part of the solution
The Applicants agree with the ACCC's previous assessment that the Northern Territory has the
potential to offer a large supply of gas to assist with the east coast gas demand and shortage.

6
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In particular, the Applicants are conscious that the development of the NGP will open
opportunities for Northern Territory producers to supply into the east coast gas market. Until its
development, supply to the Northern Territory has effectively been a confined market with no
pipeline connections to any other State or Territory.
The NGP is a 622 kilometre pipeline being constructed by Jemena Limited (Jemena) to connect
near Tennant Creek (on the Amadeus – Alice Springs to Darwin pipeline) to Mount Isa, with first
gas scheduled to flow in late 2018. An overview of the NGP route shown below:7

The NGP is intended to be scalable - initially being developed based on a 12 inch pipe (initially
capable of 90 TJ/d), with the potential to increase capacity up to 160 TJ/day with only
compression. Jemena has commented publicly that with more compressor stations and 'looping'
(involving add duplicated lengths of pipeline infrastructure) it would be possible to increase that to
as much as 700 TJ/day.8
Jemena also has early stage plans for a potential pipeline connection of Mount Isa (which is a
major gas hub) to Walumbilla (which the Australian Energy Market Commission's Stage 2 Final
Report East Coast Wholesale Gas Markets and Pipeline Frameworks Review, 23 May 2016
envisages as developing into a major northern gas hub). The Applicants anticipate that any such
connection would be dependent on increased future volumes of Northern Territory gas being
transported via the NGP, in order to underwrite the required investment.
The East Coast Gas Market Report recognised the opportunity these pipeline connections
represent:9
In November 2015, the Northern Territory government announced that it had selected
Jemena to construct a pipeline (the Northern Gas Pipeline, NGP) to connect the
Northern Territory with the east coast gas market for the first time. While volumes
supplied over this pipeline are likely to be relatively modest at first, Jemena has
stated that the pipeline will be scalable. There are potentially very large shale gas
resources in the Northern Territory, which will have a better chance of being
7

Jemena, Northern Gas Pipeline Business Briefings & Open Office, 23 March 2017.

8

Australian Financial Review, Jemena 'close' to signing up second gas customer for Northern Gas Pipeline, 23 July 2017.

9

ACCC Inquiry into the East Coast Gas Market – April 2016, p 5.
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commercially developed once they are connected to a large demand source. It is
unclear what the ultimate size of these resources might be, or over what time horizon
they might be extracted, but the Northern Territory represents a potential large
source of supply for the east coast gas market, provided that development of the
shale gas resources is not prevented by potential future regulatory restrictions.

The Federal government has also announced a feasibility study into a further pipeline connection
between the Northern Territory and South Australia, which would clearly be dependent on
Northern Territory gas production being sold into the east coast gas market.

4.4

Potential future development of the Mereenie field
The Applicants consider that further development of the Mereenie field is required to be able to
properly engage with the opportunities presented by the development of the NGP and other
opportunities within the market in the Northern Territory.
Specifically, Central Petroleum Limited (as operator of the Mereenie field) intends to embark on
an appraisal drilling program (including two holes at the Mereenie field in the Mereenie Stairway).
The objective of this program is to significantly increase the amount of accessible resources, and
ensure that the resources are in commercial development by the time that first gas is being
transported by the NGP.
The targeted increase in reserves from the Mereenie Stairway drilling is shown below:10

As noted above, this is all conventional gas for which development would not be prevented or
deferred by any ban or moratorium that is imposed on unconventional shale gas’ or hydraulic
fracturing in the Northern Territory.
This would mean that there would be new gas supplies in the critically short east coast gas
market provided by the Applicants with the objective of developing such new gas sales to
Central Petroleum Limited, Quarterly Results Roadshow, Closing the Gap (Gas Acceleration Programme) Mitigating the
Australian Energy Crisis, 1 August 2017.
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coincide with the NGP becoming operational. The Applicants anticipate those new supplies would
be provided into the east coast gas market (and would not develop the resource unless that was
possible) given that:
(a)

the demand from existing Northern Territory based customers is relatively small
(approximately 25 PJs)11 and not growing;

(b)

the impact of LNG production in the Northern Territory has not been the same as in
Queensland given that Darwin LNG is supplied from the Blacktip offshore gas field and
the Ichthys LNG Project is supplied from gas fields offshore of Western Australia (such
that LNG exports are not drawing gas away from the domestic market).

The Applicants do not consider that they will be able to develop the required volumes to be made
available in order to fill the NGP in the absence of investment in this development program.
While the potential future Mereenie gas volumes of themselves are an incremental increase in
supply (and improvement in the competitive dynamics in the east coast gas market), without
near-term growth in Northern Territory gas volumes, it is likely that future investment in greater
pipeline connectivity between Northern Territory gas resources and east coast demand will stall
or cease.

5

Mereenie gas field constraint

5.1

Production limit
The Mereenie joint venture is an equally owned (50%/50%) joint venture.
The JOA provides for decisions to be made by an operating committee vote, with resolutions
requiring an affirmative vote of two or more unaffiliated participants collectively holding in excess
of a 65% venture interest. In effect, that means that, under the current ownership structure, all
decisions require unanimous support. Accordingly, further development of the Mereenie field and
any change to the JOA will require the agreement of both Applicants.
The existing joint venture arrangements for the Mereenie field provide for separate marketing of
gas production by each of the Mereenie JV Participants. To manage the fact that such
independent sales may result in Mereenie JV Participants taking a share of product that diverges
from their proportionate joint venture interest, the joint venture arrangements include an interim
gas lifting arrangement. This interim lifting arrangement deals with existing installed production
capacity and allows each Mereenie JV Participant to individually market and sell its share of gas
subject to a specific maximum daily production limit (Production Limit) as detailed in the
attached Interim Gas Balancing Agreement. The Production Limit took into account the limitations
of the Mereenie field at the time it was negotiated with Santos on Central’s acquisition of a
participating interest in the Mereenie field in 2015 (and continues to apply as between Central
and Macquarie Mereenie).
The Production Limit ensured the Mereenie field operated in accordance with good oilfield
practice and well conservation principles. In particular the Production Limit accounts for the
following:
(a)

the Mereenie facilities’ ability to run reliably within its rated capacity;

(b)

gas production which does not adversely impact the rate of oil production at the Mereenie
field (raw gas is reinjected to support the reservoir for oil production); and

11
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(c)

gas production so not as to adversely impact sales gas quality by avoiding the need to
bring on high nitrogen content wells for production.

However, each of these three items are able to be addressed (together with other appraisal and
development work) to increase the gas production from the Mereenie field upon further capital
investment of the Mereenie JV Participants.
Joint marketing by the Mereenie JV Participants will facilitate an investment decision to commit to
this capital investment.
The Production Limit is a cap on total gas sales for each Mereenie JV Participant (there are
certain further caps on gas sales as part of this arrangement limiting sales if the total imbalance
reaches a certain proportion of remaining reserves). Accordingly it should be noted that this
arrangement is not a gas balancing arrangement whereby sales by an underlifting party
contractually re-sets or re-balances the other party’s overlift rather it is a cap on total sales for
each participant.
The ultimate result of this is that there can be no further incremental sales by a party once it
reaches its sales limit.

5.2

Central has hit the Production Limit
Central disclosed to the ASX on 26 April 2017 that it had entered into a conditional delivered fixed
price gas supply agreement with EDL NGD (NT) Pty Ltd. Central subsequently announced on 26
May 2017 that this agreement had become unconditional.
As a result of this gas sales agreement, Central has now fully contracted its share of the
Production Limit. This effectively precludes Central from contracting any further firm gas sales
from the Mereenie field until a permanent marketing arrangement is in place with Macquarie
Mereenie which would allow for further investment in the Mereenie field and permit additional
sales to be contracted.

5.3

Joint marketing would overcome the constraint and is required for a Mereenie
development
Macquarie Mereenie currently has not fully contracted its share of the Production Limit. However,
Macquarie Mereenie is unable to make sales above the Production Limit and are, like Central,
economically dis-incentivised to invest further in gas reserve growth and production capacity
increases.
Specifically:
(a)

any development without joint marketing would mean both parties would once again
become potential suppliers of Mereenie gas, such that neither party would have the
certainty required to make binding offers for the sale of Mereenie gas which would be
needed to justify the capital investments required for the appraisal and development work
required to expand production from the Mereenie field; and

(b)

without the mechanism included in the proposed joint marketing arrangement, the
overlifting balance will continue to produce misalignment between the Mereenie JV
Participants in respect of further investment in the Mereenie field.

In addition, investing in the significant capital required to develop the Mereenie field, requires the
parties to have a very high degree of certainty about being able to actually sell the additional gas
production.
Joint marketing is critical to providing the required certainty to justify such development by:
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(a)

facilitating aggregation of a larger volume for sale to major C&I customers on the east
coast than either Mereenie JV Participant could sell alone, and in turn for underwriting
any required pipeline transportation/access arrangements;

(b)

providing counterparties (such as pipeline owners or third party gas customers) with
greater certainty of long term supply and performance than where gas supply was reliant
on an individual Mereenie JV Participant (neither of which are 'oil and gas majors'); and

(c)

assisting the Applicants in finding attractive gas sales opportunities by providing access
to Central's knowledge of Northern Territory customers and both parties respect contacts
and knowledge in respect of east coast customers.

While the Applicants readily acknowledge that independent gas marketing may be possible in
many circumstances, the market is not sufficiently mature in terms of sales of Northern Territory
produced gas into the east coast gas market for that to be successful. The Applicants recognise
that the east coast gas market will ultimately develop and mature, and consequently, have limited
the period for which authorised joint marketing is sought to reflect the period required to
underwrite the development of the Mereenie field in the near term.
Further, the proposed joint marketing arrangements with Macquarie Mereenie do not restrict
Central from competing with the Mereenie joint venture in respect to Central’s marketing and
sales in respect of Dingo or Palm Valley gas supplies.
It follows from the above that this is a situation where the likely state of the market without the
authorisation of the proposed joint marketing, is that the current arrangements will continue with
no increased production from the Mereenie field and no additional sales being made by Central
until its existing gas supply arrangements begin to expire.

6

Details of the Proposed Conduct

6.1

Joint marketing arrangements
For the reasons set out above (particularly in section 5 of this submission), Central and
Macquarie Mereenie are proposing to jointly market Mereenie gas production.
The preliminary Joint Marketing Agreement executed between the parties which sets out the
agreed terms of those arrangements, subject to a condition of ACCC authorisation, is included as
an Annexure to this submission.
In summary the proposed arrangements would involve:
(a)

both Central and Macquarie Mereenie seeking to source gas sales opportunities
(including through knowledge and market intelligence existing within Central’s and
Macquarie Mereenie's existing operations);

(b)

Central and Macquarie Mereenie seeking to resolve threshold terms and conditions for
joint marketing of Mereenie gas;

(c)

gas sales opportunities being proposed to both joint venture participants (which can occur
even if the proposals do not meet the threshold terms and conditions);

(d)

generally where they are agreed on, the sale will be participated in by both parties in
proportion to their joint venture interest – however, where a party has a gas overlifting
balance of in excess of 500TJ, there would be a mechanism to allocate a greater
proportion of such sales to the underlifting party so as to reduce the overlifting imbalance;

(e)

where one party wishes to proceed and the other does not, it is possible (subject to the
party wishing to proceed having available lifting balance to do so) for that party to
proceed to make the sale on its own; and
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(f)

the joint marketing arrangements remain on foot for up to 5 years (subject to either
Mereenie JV Participant having a right to withdraw earlier);

The proposed joint marketing will not impact on:

6.2

(a)

marketing arrangements of either participant or any of their related parties in respect of
gas produced from other fields;

(b)

gas acquired from third parties;

(c)

gas produced from exclusive (sole risk) operations in the Mereenie field;

(d)

existing gas supply agreements from Mereenie that have already been contracted;

(e)

gas sales agreements with a term of less than 6 months; or

(f)

gas sales agreements entered into by a single party where the opportunity was brought to
the joint venture, but only one party elected to proceed with the sale.

Need for authorisation / potential for technical contravention of the CCA
The Applicants acknowledge that the making of and giving effect to the joint marketing
arrangements may, without the benefit of authorisation, contravene the CCA.
In particular, the Applicants acknowledge that:
(a)

the Applicants jointly marketing of and giving effect to GSAs with common terms and
conditions (including price) on which the gas supplies produced by the Mereenie gas field
are sold with customers may amount to a contract, arrangement or understanding which
contains a cartel provision within the meaning of Division 1 of Part IV of the CCA; and

(b)

the same conduct by the Applicants may result in a substantial lessening of competition
within the meaning of section 45 of the CCA.

While a joint marketing structure may technically be possible without authorisation (and within the
joint venture exception in section 44ZZRP CCA), the Applicants' recognise there are parts of the
proposed conduct that may not fall within that exception such as:
(a)

the joint marketing extending beyond the immediate joint venture participants to include
Central’s and Macquarie Mereenie's gas trading activities (but still only in relation to
marketing of Mereenie production); and

(b)

the joint sales not necessarily occurring in proportion to Central’s and Macquarie
Mereenie's joint venture interests due to the mechanism to bring the parties lifting
balance back into alignment.

The Applicants therefore need the certainty of competition law compliance, before proceeding
with the Mereenie development investment decisions which would be facilitated by joint
marketing.
However, the Applicants are firmly of the view that the public benefits that will arise from the
proposed conduct will outweigh any limited public detriment from the conduct, such that
authorisation should be granted.

7

Request for interim authorisation
The Applicants are seeking interim authorisation (as further described in section 10 of this
Application) in respect to marketing and negotiating gas supply to customers currently engaged
or who may soon engage in gas supply tender processes.
Any GSAs entered into with customers during this period would be subject to and fully conditional
upon the final determination by the ACCC of this Application.
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The Applicants are requesting this interim authorisation as they consider that:
(a)

there is an existing gas shortage on the east coast – with domestic gas users finding
it difficult to obtain supplies of natural gas (other than at uneconomic prices). There will
therefore be significant and immediate public benefits for:
(i)

the state of competition and supply in domestic gas markets; and

(ii)

the economic viability and investment certainty for gas users which are faced with
making decisions about investments in downstream gas using facilities and
assets,

if Central and Macquarie Mereenie are allowed to jointly market Mereenie production now
through facilitating Mereenie development and sales to east coast customers – even if
that can only occur on a conditional basis;
(b)

early supply visibility: an interim authorisation will provide gas customers with the
earliest opportunity to consider a new supply of gas to be made available in the market.
The current gas market is under significant pressure to find viable sources of gas supply
and make critical long-term business decisions. This early visibility of a new supply of gas
can contribute to the efficient planning activities of gas customers and help to alleviate
the shortfall that is looming beyond the period in which Santos/Shell/Origin Energy are
discussing alleviating domestic shortfalls;

(c)

interim authorisation allows early field work and increases the prospects of
readiness for first gas flow through the NGP: being able to lock in long term supply
contracts is critical to underwrite the investment required by the Applicants for the further
development of the Mereenie field and related processing facilities. With interim
authorisation, the Mereenie JV Participants will have sufficient confidence in their ability
to jointly market to make an earlier start to the planning and technical work that is
necessary to bring new gas supply to market. This field work can often take considerable
time given long lead items and the need to coordinate market supply requirements with
field design and technical capabilities. We note that the NGP is anticipated to be
commissioned with first gas scheduled to flow in late 2018 which requires the Mereenie
JV Participants to start planning and technical work as soon as possible to make
Mereenie gas available in that timeframe;

(d)

no long term anticompetitive detriment due to conditionality of GSAs - any GSAs
negotiated under the interim authorisation would be conditional upon Authorisation being
granted by the ACCC. There will be no long term anticompetitive detriment in any market
if Authorisation is ultimately refused by the ACCC, as the contracts would never come
into effect; and

(e)

will not change or amend the bargaining position: the terms of the GSAs are
anticipated to be relatively standard for the industry, and neither of the Mereenie JV
Participants are price setters in the market, such that allowing the Applicants to jointly
market prior to final authorisation will not change or amend the bargaining position of the
Applicants.

Please see below section 10 for further substantiation of the Applicants' request for interim
authorisation.

8

Market definition
The Applicants submit that the relevant market for the purpose of assessing this application is the
'east coast gas market' including customers in each of Queensland, New South Wales, South
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Australia, Victoria, Tasmania and the Northern Territory who are connected to sources of gas in
those jurisdictions (and nearby offshore resources) via a gas pipeline network.
A map of showing the geographic scope of this market12 is shown below:

The Northern Territory has been included in the defined market given the definite linkage which
will be created by the development of the NGP (with construction work currently occurring, and
well progressed, and first gas scheduled to flow in late 2018).
As noted in the East Coast Gas Report:13
Although this gas would enter the east coast gas market at Mt Isa in Queensland, it
has the potential to assist users across the east coast to source gas on competitive
terms over time. The introduction of gas from the Northern Territory to Mt Isa would
12

ACCC Inquiry into the East Coast Gas Market – April 2016, 17.

13

ACCC Inquiry into the East Coast Gas Market – April 2016, 65.
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enable gas, which would otherwise have been needed to supply users in Mt Isa to be
supplied to other locations. Over time, if the volumes supplied via the pipeline
increase, additional gas could be made available to users across the east coast gas
market.

The east coast (including the Northern Territory) definition of the relevant market is consistent
with:
(a)

Incitec Pivot being the foundation customer for the NGP, based on transporting Northern
Territory gas sold by Power & Water Corporation to Mount Isa;

(b)

Central and Macquarie Mereenie having both had discussions with non-Northern Territory
east coast gas customers about future supply of Northern Territory gas;

(c)

the surplus capacity that will exist in the NGP (with the foundation Incitec Pivot contract
taking up about a third of initial capacity) meaning that it will be clearly open for other
Northern Territory gas suppliers (such as the Applicants) to sell volumes to east coast
customers which customers may also utilise the NGP;

(d)

that Jemena has invested in developing a pipeline of significantly more capacity that
required to meet the foundation contract – suggesting that it clearly believes that greater
volumes of Northern Territory gas will be sold to non-Northern Territory east coast gas
customers;

(e)

the time frame that is relevant for assessing the public benefits and impact (if any) on
competition which would arise from the proposed joint marketing – given that the joint
marketing will be principally for production intended for sale to east coast gas market
customers (noting that the targeted Mereenie production to be jointly marketed is 15 PJs
relative to a Northern Territory total demand of 25 PJs, which will principally continue to
be subject to long term existing contracts, and an east coast domestic demand of 642PJs
in 2018 based on AEMO's forecasts); and

(f)

there is no policy of domestic gas reservations for Northern Territory customers and the
most significant gas customers in the Northern Territory already have contracted supply
of gas in the near term – such that any impact of the joint marketing is far more likely to
be relevant to east coast gas customers.

To the extent that the ACCC considers there to be separate northern and east coast gas markets,
the Applicants consider that does not impact on:
(a)

the assessment on the impact of competition – given the inability of Central to supply
from Mereenie in the likely state of the market without joint marketing (such that joint
marketing does not increase concentration); and

(b)

the overall analysis that the public benefits of the proposed conduct outweigh the anticompetitive detriment (if any) of doing so in any case.

However, the Applicants consider that such a definition does not reflect the current reality of the
market.

9

List of directly impacted parties
The Applicants consider that the following parties will be directly impacted by the proposed
conduct:
(a)

Jemena (as the party that is developing the NGP);

(b)

APA (as owner of other potentially relevant east coast pipeline infrastructure – particularly
the Carpentaria Gas Pipeline);
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(c)

Northern Territory government;

(d)

Power and Water Corporation (as a gas customer within the Northern Territory, gas
supplier within the Northern Territory, gas supplier outside the Northern Territory via the
NGP and the holder of certain pipeline capacity on the Amadeus Gas Pipeline);

(e)

Glencore / Mount Isa Mines (as a gas customer with demand at Mount Isa);

(f)

Incitec Pivot (as a gas customer with demand at Mount Isa); and

(g)

South 32 / Cannington Mine (as a gas customer with demand near Mount Isa).

Interim authorisation
As noted above, the Applicants request that the ACCC grant interim authorisation on the basis
that the proposed conduct will not cause competitive harm and will produce clear public benefits.
The Applicants consider that the proposed conduct is pro-competitive, particularly when
compared to the relevant counterfactual position involving no likely further gas development of
the Mereenie field and less or substantially delayed supply from the NGP into the east coast gas
market.
Interim authorisation would enable expedited delivery of the public benefits that would flow from
the proposed conduct – and, in particular, would enable the expedition of the development of the
previously untapped gas resources from the Mereenie field, and the contracting and supply of
that production to east coast gas customers.
As noted above, being able to lock in long term supply contracts will assist with underwriting the
investment required by the Applicants in the development of the Mereenie field. An investment
decision is that development is required in the near future in order to ensure that the untapped
supplies at the Mereenie field can be brought to market upon or as soon as possible following
completion of the NGP and resulting physical connection to the east coast gas market.
In the absence of interim authorisation, the Applicants will have to wait until a final determination
is made to jointly approach customers and assess demand for the gas supplies. This will
necessarily significantly delay the development of the Mereenie resources.
The Applicants submit that no anticompetitive detriment would occur from interim authorisation,
as all GSAs entered into between the granting of interim authorisation and any final determination
by the ACCC would be conditional upon the grant of Authorisation of the ACCC. This means that,
if the ACCC ultimately did not grant the Authorisation, no joint supply would ever occur.

11

Public benefits
The fundamental test for the ACCC when assessing whether or not to approve an authorisation
application is whether or not the public benefits of the proposed conduct would outweigh the
anticompetitive detriment of the proposed conduct.
The proposed conduct is a requirement for the introduction of new supply from the Mereenie field
in order so that it can be marketed by the Applicants to customers in the east coast gas market.
The Applicants submit that the proposed conduct, through facilitating the development and sale of
this new gas supply, will lead to substantial public benefits.
The public benefits set out below (with the exception of those specifically referenced to the
current east coast arrangements are reflective of those public benefits accepted by the ACCC in
previous joint marketing authorisation applications).
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11.1

Increase of supply of gas into the east coast gas market, greater competition and
impact on downstream gas users
The East Coast Market Inquiry notes that 'a key question for the east coast gas market is whether
there will be sufficient supply over time to meet the rapidly increasing demand for gas.'14 Jemena
has announced that the Northern Gas Pipeline will allow for transportation of approximately 30-35
PJ of gas per annum into the east coast gas market. While the Applicants acknowledge that the
volumes would be relatively modest in the context of the overall east coast gas market, as
referred to above the ACCC has noted that they would 'still add important incremental volumes to
domestic supply in Queensland'.15 It would also add diversity to the available supply source
available – which the ACCC has noted is important.
Accordingly, the Applicants submit that increased supply into the east coast gas market would be
a significant public benefit. The Applicants particularly consider that customers and projects
located in or near Mt Isa will clearly and directly benefit from the proposed conduct.
The joint marketing proposed by the Applicants would underwrite the development of Mereenie
field’s gas resources that could be made available to be transported by the NGP into the east
coast gas market. This will clearly provide a new source of supply for an undersupplied market,
increase competition for new gas supply contracts in that market, and ease some of the
disconnect between demand and supply that exists in the east coast gas market.
Further, the proposed joint marketing activities would facilitate this opportunity being seized upon
at the earliest available opportunity, by ensuring that the resources were available to take
advantage of the development of sales to the East Coast via the NGP in late 2018.
If the Applicants are unable to underwrite the development of the Mereenie field through long
term customer commitments, it is likely that the gas resources made available to be supplied into
the NGP will be substantially reduced (such that a future with the proposed conduct would result
in the east coast gas market having new supply as soon as the NGP was available to transport
the gas, and a future without proposed conduct would result in delayed or no supply into the east
coast gas market).
As noted above, there is a clear shortage of gas in the east coast gas market. That has been
confirmed by all recent independent reports and aptly demonstrated by the significant increases
in gas prices being experienced by gas customers. A failure to remedy that shortage will, in time,
have significant impacts on downstream markets, including manufacturing and power generation.
That will particularly be the case for some of the most evidently benefited regional areas such as
around Mount Isa.
If high east coast gas prices continued in the medium to long term they are likely to result in
further increases in power prices for consumers (which are already at high historical levels),
higher prices for manufactured goods and some downstream facilities closing with resulting
impacts on employment and economic growth.

11.2

Increase of available gas supply to Northern Territory customers
Although the bulk of the joint marketing will be directed towards customers in the east coast gas
market, the Applicants submit that customers located in the Northern Territory will also benefit
from the proposed conduct.

14

ACCC Inquiry into the East Coast Gas Market – April 2016, 54.

15

ACCC Inquiry into the East Coast Gas Market – April 2016, 65.
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An increase in available Northern Territory supply is likely to, in part, mitigate the increase in
pricing Northern Territory gas customers may experience when the physical pipeline connection
to east coast customers results in the prices paid by Northern Territory customers for new gas
supply contracts moving towards greater parity with east coast gas prices.

11.3

Expansion of regional and indigenous employment opportunities
As noted above, Central Petroleum Limited operates the Mereenie gas field. At the time of this
submission, around two-thirds of Central Petroleum Limited staff are locally employed. Central
Petroleum Limited estimates that this number will rise to 75% if Central and its other related
bodies corporate are able to sell additional gas of a volume equivalent to the available capacity of
the NGP. While not all of this increase would be directly attributable to the Mereenie opportunity
(as Central Petroleum Limited owns other assets in the Northern Territory), the Applicants submit
that increased local work opportunities for workers in the Northern Territory would be a clear
public benefit arising from the proposed conduct.
Further, the development activities undertaken at Mereenie to make new gas available to support
the supply into the NGP will create additional job opportunities (both in the development itself and
in the long term operation of the Mereenie field with expanded capacity). Central Petroleum
Limited has a longstanding commitment to ensuring that local employees (rather than Fly In Fly
Out (FIFO)) employees are used to the maximum extent possible. An increase in specific local
employment opportunities (in additional to increased employment opportunities at a general level)
is a public benefit that would likely arise from the proposed conduct.
In preparation to assuming operatorship of the Mereenie field (then under negotiation) in March
2015 Central Petroleum Limited published its employment philosophy:
(a)

Family Values for Working Families – Central Petroleum Limited maximises the
number of employees who can commute daily from their homes in Alice Springs.

(b)

Northern Territory for Northern Territorians – Central Petroleum Limited needs to
employ people at remote locations. To the maximum extent possible those employees will
be based at Alice Springs and “bussed” in from there rather than depending on FIFO
workers from elsewhere in Australia.

(c)

Traditional Values for Traditional Owners – Central Petroleum Limited is committed to
training and employing people on whose land we operate and indigenous employees
generally.

As a result of this philosophy the employment generated from Central Petroleum Limited’s
Northern Territory oil and gas fields has moved from 93% FIFO in September 2015 to around one
third local indigenous, one third local non-indigenous and one third FIFO on a full time equivalent
basis now.
Given the proposed development would result in expanded employment opportunities, the
Applicants consider that the proposed conduct would also facilitate further employment
opportunities for indigenous Australians within the Mereenie field operations. Proving that this
philosophy has become a way of thinking is that simultaneously it was accompanied by an over
four fold increase in annual local economic activity (ignoring the multiplier effect and wages) from
$0.6 million in 2015 to $3.4 million in 2017. The Applicants also submit that this is a public benefit
that would arise from the proposed conduct.

11.4

Increase of Government revenues
The increase of production at Mereenie will, in turn, lead to an increase in two forms of
government revenue:
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(a)

greater royalties to the Northern Territory government; and

(b)

greater corporate taxes paid by each of the Applicants.

For as long as the Applicants are commercially unable to capitalise on the significant resources
that exist in the Mereenie field, the Northern Territory government is unable to recover any
royalties that would be paid if those resources were being extracted and sold. Further, where the
Applicants are able to access the greater resources at Mereenie, they will in time be expected to
pay related corporate income taxes to the Federal government.
In the Northern Territory, only onshore gas producers pay royalty to the Territory government. As
such, any increase in royalties paid by the Applicants will necessarily result in a proportionately
significant amount of royalties paid in relation to the Mereenie gas field. If onshore producers' gas
were to fill the initial NGP capacity, it is anticipated the Northern Territory government would
receive an additional $10 million in royalties per annum.
Each of these forms of government revenue would be expected to be reinvested by the
respective governments into services for the public. As such, the Applicants submit that the
proposed conduct will directly lead to this public benefit – as the increased production on which
royalties and corporate taxes will be payable will only come into existence with the proposed joint
marketing activities.

11.5

Increase of land access compensation to traditional owners
Just as production royalties are paid to the Northern Territory government, the Mereenie JV
Participants also pay production royalties to the Central Land Council (CLC).
The increase in production at the Mereenie field will, in turn, lead to an increase in Mereenie
production royalty payments to the CLC.
The CLC website states16
What happens to royalty and rent payments to Aboriginal people?
The Aboriginal Land Rights Act says that the CLC must hold royalty and rent money
in trust for the beneficiaries, and pay it “to” them or “for their benefit”.
The CLC deposits all income from the use of Aboriginal land, for example from
mining, pastoralism and community leasing, as well as compensation and other
payments in the Land Use Trust Account and distributes it to Aboriginal associations.
The CLC is not allowed to use any money from this account for its operations and
can only spend it after the council or executive committee have passed a resolution.
After the CLC transfers money from the Land Use Trust Account to Aboriginal
associations it no longer controls the money. However, it continues to play an
important support role. It administers many associations and helps them to distribute
their money to individuals or to invest it in community driven projects.

For similar reasons as to the public benefit related to an increase in Northern Territory
government royalties, the joint marketing and related Mereenie development will provide CLC
with the benefit of receiving a greater amount of production royalties for the benefit of traditional
owners.

16

See http://www.clc.org.au/frequently-asked-questions/cat/clc#what-happens-to-royalty-and-rent-payments-to-aboriginalpeople. Last accessed 4 September 2017.
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11.6

Incentives and signals to infrastructure investors
As noted above, the Applicants strongly believe that the proposed conduct will facilitate increased
production at the Mereenie field, with a view to utilising the NGP as soon as it is completed and
available to transport gas.
The Applicants submit that this sends a clear, positive market signal to infrastructure owners and
investors that investment in gas infrastructure is worthwhile. Specifically, it sends a clear signal
that infrastructure investment to address the east coast gas market shortage will be rewarded
through use (and return) by market participants.
Additionally, ensuring that there is volume to be transported by the NGP ensures that Jemena will
see sufficient return on its investment in the pipeline at an early stage, and increase the likelihood
of it:

11.7

(a)

considering future investment in expanding the capacity of the NGP; and

(b)

continuing with its proposal to develop a Queensland pipeline connecting Mount Isa to
Wallumbilla (to allow Northern Territory gas to economically reach a major gas hub).

Cost savings and synergies
The Applicants will achieve cost savings and synergies through aggregation of Northern Territory
market intelligence (held by Central) and east coast market intelligence (held by Macquarie
Mereenie), resulting in the reserves at Mereenie being more efficiently and in a more targeted
way than if the Applicants were to individually market their production. This also means that the
gas reserves are more likely to be directed towards efficient uses within the east coast gas
market.
Costs savings will be achieved by eliminating the need for each of Macquarie Mereenie and
Central to invest time and capital into developing the capabilities that the other already holds.

11.8

Environmental benefits
Given the high gas prices being experienced in the east coast gas market, there is increasing risk
that gas fired power generation is becoming uneconomic compared to other energy sources such
as coal fired power generation with higher greenhouse gas emissions and greater environmental
impact. Gas fired generation (particularly because of its peaking qualities) is seen as very
important to supporting network stability where an increasing proportion of power generation is
occurring from renewable sources such as wind and solar that are less stable.
Greater availability of gas, and the potential downward impact on prices, therefore has the
potential to assist in Australia's transition to a lower carbon economy.

12

Public detriment
The Applicants acknowledge that there may theoretically be public detriment caused by allowing
competitors to engage in marketing together rather than independently.
However, the Applicants consider that the public detriments from the proposed conduct are
minimal as:
(a)

the quantity of gas targeted be jointly marketed is 15 PJ per annum, which is less than
1% of the east coast gas market annual demand – such that the joint marketing will not
materially change the concentration in the market or competitive dynamics;

(b)

because of Central's current position of having sold all gas to which it is entitled to under
the Mereenie joint venture lifting arrangements, without the joint marketing Central is not
actually a potential independent supplier of gas from the Mereenie field – the
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counterfactual is the current position of Mereenie gas only being available from a single
supplier (Macquarie Mereenie);
(c)

Central and Macquarie Mereenie will not be 'price setters' – both due to the limited
volume available, and because the price for Northern Territory gas will effectively be
negotiated with customers who will only proceed with purchasing it if it is competitively
priced;

(d)

in the absence of the proposed joint marketing, lesser supply would be made available to
the east coast gas market (as further Mereenie development is entirely dependent on the
proposed conduct). This means that in considering the 'future with and future without' the
proposed conduct, there is no future without the proposed conduct in which new
Mereenie reserves are available to market;

(e)

the joint marketing would be limited in time (to a period much shorter than other
authorisations sought in the past from the ACCC for joint gas marketing), as the
Applicants intend to engage in the proposed conduct for the period estimated to enter into
GSAs necessary to substantially underwrite the further development of the Mereenie
field;

(f)

the joint marketing arrangements will not extend to joint marketing of any other production
by Central or trading of gas from other sources by Macquarie Mereenie;

(g)

there are numerous competing sources of supply, including:

(h)

(i)

all of the incumbent producers in the east coast gas market (which will continue
to form the vast majority of supply in the market);

(ii)

gas resources owned by companies associated with LNG facilities;

(iii)

Power and Water Corporation (in the Northern Territory) having contracted
significant Northern Territory produced gas volumes surplus to its needs
(including from a related body corporate of Central under a previously entered
GSA);

(iv)

Northern Territory offshore oil and gas resources being utilised for domestic sales
(both existing fields like Blacktip which has greater production capacity and
pipeline connecting to Darwin that is required to meet the demands of the Darwin
LNG project, and other offshore resources);

(v)

further coal seam gas developments in Queensland (noting announcements like
that of Arrow Energy to proceed with the FEED phase of an expansion of its
Tipton project in the Surat Basin) and the award to Senex Energy of new
petroleum tenure with a condition of production only being sold domestically;

(vi)

Cooper Energy's Sole project development (offshore Victoria); and

(vii)

the potential for development of the substantial onshore gas resources identified
in the Northern Territory; and

there are mechanisms and market changes which suggest that additional LNG producer
volumes will become a source of competing domestic gas supply such as:
(i)
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LNG producers diverting gas that may have otherwise been intended for
liquefaction at LNG facilities to domestic use – such as Santos' recent
announcement of supplying gas to Engie in South Australia (partly using gas
contracted for supply to the GLNG facility) and the subsequently announcement
of an arrangement to resolve the 2018 market shortfall supported by Santos,
Shell and Origin Energy;
page 23

(ii)

regulatory intervention such as through the ADGSM placing a cap on LNG
exports, which would be likely to force such redirection; and

(iii)

AGL's proposed LNG import facility.

While the Applicants appreciate that the ACCC has expressed concerns about the Gippsland
Basin joint marketing arrangements in the East Coast Gas Market Report, the proposed conduct
under this Application is fundamentally different. In particular:
(a)

it is for a much smaller scale of volume;

(b)

it introduces a new supplier of incremental volume into the east coast gas market rather
than being joint marketing relating to an incumbent with a substantial share of existing
production; and

(c)

the relevant part of the market is not sufficiently mature and the relevant infrastructure is
not sufficiently developed for independent marketing to east coast customers of Northern
Territory gas to be viable for the Mereenie producers.

Consequently, the Applicants do not anticipate any lessening of competition or other public
detriment arising from the joint marketing proposed under this Application.

13

Conclusion
Based on the above, the Applicants consider that it is clear that the public benefits likely to result
from the proposed conduct outweigh any public detriment likely to result from the proposed
conduct, such that the ACCC is entitled to authorise the conduct under section 90 CCA.
Accordingly, the Applicants request that:
(a)

the ACCC approve the application for interim authorisation with respect to the Applicants
negotiating and entering into of conditional GSAs for gas resources from the Mereenie
field, with such agreements being conditional on the ACCC granted final Authorisation);
and

(b)

the ACCC approve the application for authorisation with respect to the Applicants
negotiating and entering into of binding GSAs for resources from the Mereenie field.
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Confidential Attachment 1 – Interim Gas Balancing Agreement (as amended)
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Confidential Attachment 2 – Mereenie Marketing Arragements
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