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1 Overview 
This is a supplementary submission by BP Australia Pty Ltd (BP) in respect of 
the applications for authorisation dated 10 May 2017 (together, the 
Application) made on behalf of itself, resellers of fuel under the BP brand (BP 
Resellers) and Woolworths Limited (Woolworths) regarding a proposed 
commercial alliance between BP and Woolworths (Commercial Alliance). 

The purpose of this supplementary submission is to respond to the Australian 
Competition and Consumer Commission’s (ACCC) letter dated 23 June 2017 
and the interested party submissions received by the ACCC from the following 
parties: 

 7-Eleven Stores Pty Ltd (7-Eleven); 

 Endeavour Petroleum Pty Ltd (Endeavour Petroleum); 

 the Australian Small Business and Family Enterprise Ombudsman 
(ASBFEO); 

 Master Grocers Australia (MGA); 

 Mobil Oil Australia Pty Ltd (Mobil); 

 three unidentified interested parties whose respective submissions 
were received on 27 May 2017, 1 June 2017 and 13 June 2017 (the 
27 May 2017 submission, 1 June 2017 submission and 13 June 
2017 submission); and 

 a further unidentified interested party whose submission was received 
via MGA on 23 June 2017 (the 23 June 2017 submission). 

This submission does not seek to repeat information already provided to the 
ACCC in the applicants’ initial supporting submission dated 10 May 2017 
(Initial Submission). 

Broadly, BP considers that the interested party submissions contain various 
factual inaccuracies, raise concerns that are either misconceived or 
misunderstand aspects of the Application, and do not form a proper basis for 
concluding that any public detriment will flow from the conduct proposed to be 
authorised.  The interested party submissions also fail to recognise the 
significant public benefits that will result from the proposed conduct.  As such, 
BP does not consider that the interested party submissions detract from the 
Initial Submission regarding the significant net public benefits arising from the 
proposed conduct. 

In relation to the submissions received from certain BP Resellers, BP notes 
that these submissions appear to reflect, in large part, either some confusion or 
uncertainty about what is proposed and its implications for BP Resellers and/or 
some obvious pre-existing and unrelated commercial issues between BP and 
those BP Resellers.  BP also notes that submissions were received from only 
five BP Resellers. 
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This supplementary submission addresses the following issues raised in the 
interested party submissions: 

 the relevance of BP’s proposed acquisition of the Woolworths sites ‒ 
see section 4; 

 the relevance of Woolworths’ statutory undertaking to the ACCC 
Woolworths in December 2013 (Woolworths Undertaking) ‒ see 
section 5; 

 inaccurate and misleading claims regarding the size of BP’s post-
acquisition network and expanded Shopper Docket Discount Scheme 
‒ see section 6; 

 total funding of fuel discounts under the Shopper Docket Discount 
Scheme ‒ see section 7; 

 the overall competitive impact of the proposed conduct on non-
participating fuel retailers ‒ see section 8; 

 Woolworths’ fuel convenience offering ‒ see section 9; 

 discounts proposed under the Woolworths Rewards Loyalty Program 
‒ see section 10; 

 the impact of additional Shopper Docket Discount Scheme discounts 
offered and funded by BP ‒ see section 11; 

 the proposed level of co-ordination between BP and BP Resellers ‒ 
see section 12;  

 the potential for consumer confusion ‒ see section 13; 

 the impact of proposed exclusivity arrangements ‒ see section 14; 
and 

 concerns regarding the disclosure and ownership of data ‒ see 
section 15. 

2 Confidentiality 
Portions of this supplementary submission that have been highlighted in red 
and are preceded by the word “CONFIDENTIAL:” contain confidential and 
commercially sensitive information.  Subject to the below, this information must 
not be disclosed to any third party without the express written consent of BP 
and Woolworths.  BP and Woolworths: 

 acknowledge that there is no restriction on the internal use, including 
future use, that the ACCC may make of confidential information 
consistent with the ACCC’s statutory functions; 

 consent to the disclosure of confidential information to the ACCC’s 
external advisors and consultants on the condition that each such 
advisor or consultant will be informed of the obligation to treat the 
information as confidential; and 
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 acknowledge that the ACCC may disclose confidential information to 
third parties (in addition to its external advisors and consultants) if 
compelled by law or in accordance with section 155AAA of the 
Competition and Consumer Act 2010 (Cth) (CCA). 

3 Issues not addressed in this supplementary 
submission 
There are a number of issues raised in the interested party submissions that 
are not specifically addressed in this supplementary submission because BP 
considers that they are not relevant to the ACCC’s assessment of the 
Application.  For example, for the reasons set out in section 4 below, interested 
party concerns that arise only as a result of BP’s proposed acquisition of the 
Woolworths sites are not generally addressed. 

Certain other issues raised in the interested party submissions are not 
addressed because they provide no conceivable basis for concluding that the 
conduct proposed to be authorised has public detriments.  For example, the 
fact that BP’s wholesale prices for fuel and freight costs may differ from BP 
Reseller to BP Reseller, as suggested in the 23 June 2017 submission, has no 
bearing on the conduct proposed to be authorised. 

BP would be grateful if the ACCC could identify, prior to issuing its draft 
determination, any issues that are not addressed in this supplementary 
submission but which the ACCC considers relevant to its assessment. 

4 Relevance of BP’s proposed acquisition of 
Woolworths sites 
Various interested party submissions raise concerns that result only from BP’s 
proposed acquisition of Woolworths’ retail service stations (for example, both 
the Endeavour Petroleum and the ASBFEO submissions complain that the 
mere acquisition by BP of Woolworths sites near BP Reseller sites would result 
in increased intra-brand competition between BP and BP Resellers).  Indeed, 
Endeavour Petroleum’s submission explicitly addresses the issues set out in 
the market inquiries letter published by the ACCC on 22 March 2017 in the 
context of BP’s application for informal clearance of its proposed acquisition of 
the Woolworths sites. 

BP appreciates that “hybrid” submissions such as these pose additional 
challenges for the ACCC in assessing the Application.  BP assumes that this is 
why the ACCC has requested that BP specifically address the question of 
whether BP’s proposed acquisition of the Woolworths sites is “so intrinsically 
linked” to the conduct proposed to be authorised that benefits and detriments 
arising from the proposed acquisition ought to be taken into account. 

The ACCC has previously considered this issue in its Determination of 
Applications for Revocation and Substitution of Authorisations lodged by NBN 
Co in respect of certain provisions of agreements between NBN Co and Optus 
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dated 28 August 2015 (Determination).  Those agreements formed part of a 
broader transaction which involved the proposed acquisition of some Optus 
HFC assets by NBN Co and the ACCC was considering that acquisition under 
its informal merger review process (Determination, paragraphs 12-17).  The 
ACCC expressed the view that any public benefit and detriments which flowed 
solely from NBN Co's proposed acquisition of Optus HFC assets, rather than 
the conduct which was the subject of and amenable to authorisation, could not 
be taken into account as part of the ACCC's consideration of the authorisation 
applications (Determination, paragraph 81).  In doing so, the ACCC followed 
the Australian Competition Tribunal's decision in re Medicines Australia Inc 
[2007] ACompT 4 at [107] (Determination, paragraph 80).    

As a matter of principle, the ACCC should take the same approach here.  That 
is, it should not take into account any benefits or detriments arising only from 
BP's acquisition of the Woolworths sites in its consideration of the Applications. 

In addition, for reasons including the following, BP considers that any benefits 
and detriments arising only from its proposed acquisition of the Woolworths 
sites are not relevant to the ACCC’s assessment of the Application. 

First, the Application is narrow and does not even encompass the 
implementation of the Commercial Alliance as a whole (for example, 
authorisation is not sought in relation to the proposed Metro at BP convenience 
partnership), let alone BP’s acquisition of the Woolworths sites.  In short, the 
scope of the Application is limited to those matters expressly set out in section 
8 of the Initial Submission. 

Second, the ACCC’s forward-looking approach to the authorisation net public 
benefit test correctly compares the likely future with and without the provisions 
for which authorisation is sought.  While BP has not formed a final view on the 
appropriate counterfactual for the purposes of the ACCC’s assessment, BP 
does not consider it likely that the parties would simply abandon the proposed 
acquisition (or the Commercial Alliance, for that matter) if the ACCC refuses to 
grant authorisation (see further section 11 of the Initial Submission).  It is 
therefore appropriate for the ACCC to assess the Application on the basis that 
both the factual and counterfactual involve BP acquiring the Woolworths sites, 
and accordingly that the benefits and detriments arising from BP’s acquisition 
of the Woolworths sites do not flow from the conduct to be authorised. 

In any event, BP submits that, if the benefits and detriments resulting from BP’s 
proposed acquisition of the Woolworths sites were taken into account, that 
would only tend to increase the net public benefit resulting from the assessed 
conduct.  In relation to public benefits, the proposed acquisition of the 
Woolworths sites offers BP an opportunity to realise significant efficiencies, 
including in relation to domestic refining, fuel supply chains, fuel trading, and 
administrative overheads, which can be expected to be passed on to BP’s 
wholesale and retail customers.  In relation to detriments, there can be no 
question of the acquisition resulting in any substantial lessening of competition 
since BP’s acquisition of the Woolworths sites is conditional upon approval by 
the ACCC (or a relevant court or tribunal), which will not be obtained unless the 
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ACCC is satisfied that no substantial lessening of competition is likely to occur 
in any relevant market. 

5 Relevance of Woolworths Undertaking 
7-Eleven (pages 2 and 3) states that the Woolworths Undertaking will “expire” 
in 2018 and implies that, upon expiry, “unchecked” shopper docket discounts 
will cause “rationalisation of the standalone independent [fuel retailer] sector, 
resulting in a lessening of competition and ultimately an increase in retail fuel 
prices”.  Similarly, MGA (pages 2 and 3) predicts a return to relatively high 
discount levels under the Shopper Docket Discount Scheme, implicitly in 
circumstances where Woolworths is no longer bound by the Woolworths 
Undertaking.  In this way, interested party submissions suggest that the 
Woolworths Undertaking is highly relevant to the ACCC’s assessment of the 
Application.   

That suggestion is wrong and, for the reasons set out below, BP reiterates its 
view that the proposed conduct does not raise the prospect of any public 
detriments that were arguably addressed by the Woolworths Undertaking when 
it was accepted in 2013. 

 (Proposed variation to Woolworths Undertaking) Woolworths has 
proposed to the ACCC variations to the Woolworths Undertaking to 
reflect the changed circumstances that will exist when BP completes 
its proposed acquisition of the Woolworths sites.  The varied 
Woolworths Undertaking will continue to cap discounts contingent 
upon non-petrol station sales at 4cpl (subject to the existing 
exceptions set out in the Woolworths Undertaking).  As a result, even 
if concerns arise from discounts greater than 4cpl, which are not 
precluded under the proposed conduct, those concerns are already 
addressed by the Woolworths Undertaking. 

 (No “expiry” of Woolworths Undertaking) It is not correct to 
suggest, as 7-Eleven does, that the Woolworths Undertaking will 
“expire” in 2018.  The Woolworths Undertaking sets out a mechanism 
under which Woolworths may, after 5 December 2018, give the ACCC 
notice of its intention to withdraw the Woolworths Undertaking.  That 
notice should show cause why it is appropriate for the Woolworths 
Undertaking to be withdrawn.  The ACCC then has up to a month 
within which to consider the notice and accompanying grounds and, if 
it considers appropriate, to negotiate with Woolworths.  The ACCC 
and Woolworths must conduct any such negotiations in good faith 
and, if after a period of 1 month, the parties have not agreed to retain 
or vary the Woolworths Undertaking, Woolworths may withdraw that 
undertaking. 

 (No bar on further ACCC action) In any event, even if the 
mechanism described above were to be initiated by Woolworths, the 
ACCC will not have limited its enforcement options in relation to that 
conduct by granting the authorisations sought by BP.  The ACCC will 
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retain its usual power to revoke the authorisations in the event that 
the Woolworths Undertaking is withdrawn.  The ACCC may then 
substitute a new authorisation to preserve immunity for the conduct 
unaffected by the withdrawal (including Shopper Docket Discount 
Scheme discounts of 4cpl or less), as provided for in section 91C of 
the CCA, and take whatever action it thinks necessary in respect of 
any conduct that is no longer authorised. 

6 Inaccurate and misleading claims regarding the size 
of BP’s post-acquisition network and expanded 
Shopper Docket Discount Scheme 
MGA (page 2) claims that BP’s proposed acquisition of the Woolworths sites 
would increase BP’s “control of the petrol market from a low of 18% to as high 
as 39%” and BP will be a “new dominant…petrol giant”.   

The basis for this claim is not clear.  Although this supplementary submission 
generally does not address such claims ‒ on the basis that they relate only to 
BP’s proposed acquisition of the Woolworths sites, and not the conduct 
proposed to be authorised ‒ this claim underpins further submissions regarding 
the proposed extension of the Shopper Docket Discount Scheme and for that 
reason is addressed here. 

To the extent that MGA’s claim implies that BP will control as many as 39% of 
retail fuel sites, it is plainly misleading.  As noted in the Initial Submission (see 
sections 3.1 and 3.2), BP currently controls retail pricing at only 347 sites 
(excluding diesel commission agency sites), accounting for only approximately 
5% of the total number of sites in Australia.  After acquiring the Woolworths 
sites, BP’s national share of sites will increase to only 13%.  Even if BP’s post-
acquisition share is broken down on a state or capital-city basis, it will not 
exceed 16% in any state (29% in the ACT) or 22% in any capital city.  Further, 
these figures exclude any divestments that will be made in the context of BP’s 
application for informal clearance of its proposed acquisition of the Woolworths 
sites, and will therefore inevitably overstate BP’s site shares post-acquisition. 

To the extent that MGA’s claim implies that BP “controls” all BP-branded sites, 
it is also plainly misleading.  Following its acquisition and re-branding of the 
Woolworths sites, BP will control retail pricing at only 875 (at most) of the 
approximately 1,928 BP-branded sites.  The remaining approximately 1,053 BP 
Reseller sites are, and will continue to be, genuine, fully-fledged competitors to 
BP at the retail level (as the ACCC has previously and repeatedly recognised). 

In view of the above, there is no basis for MGA’s assertion that BP will be a 
“new dominant…petrol giant” and BP considers that assertion to be without 
merit.    

Finally, it is wrong to claim or imply (as the MGA and Mobil submissions do) 
that the Shopper Docket Discount Scheme will be extended to all BP-branded 
sites.  As noted in the Initial Submission (see sections 3.4(b) and 12.3), the 
Shopper Docket Discount Scheme is proposed to be extended only to certain 
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BP-branded sites.  BP proposes to add approximately  
sites, consisting of both BP and BP Reseller sites, to the 528 Woolworths sites 
that already participate in the Shopper Docket Discount Scheme.  At the same 
time, the Shopper Docket Discount Scheme will be withdrawn from the 

 Caltex-operated co-branded sites that currently 
participate in the Shopper Docket Discount Scheme.  Overall, it is proposed 
that the number of sites participating in the Shopper Docket Discount Scheme 
will increase by approximately 200.  This represents an increase from 

of all sites 
nationally.  Although significant public benefits will result from this extension, 
including increased aggregate discounts paid to consumers under the Shopper 
Docket Discount Scheme and enhancements to competition in retail fuel 
markets, BP considers that the overall increase in the proportion of sites 
offering fuel discounts under the Shopper Docket Discount Scheme will be 
relatively modest.   

In any case, even if the Shopper Docket Discount Scheme were extended to all 
BP-branded sites, that would simply increase the extent of the public benefits 
described in section 12 of the Initial Submission, and raise no additional 
prospect of any public detriments (for the reasons set out in section 13 of the 
Initial Submission). 

7 Total funding of fuel discounts under the Shopper 
Docket Discount Scheme 
The ACCC has requested that BP confirm whether it expects total funding (by 
BP and Woolworths) of fuel discounts under the Shopper Docket Discount 
Scheme to increase compared to previous years and, if so, by how much. 

The aggregate level of discounts under the Shopper Docket Discount Scheme 
(and therefore the total level of funding by BP and Woolworths) will increase 
under the proposed conduct.  This results from the increased size and 
geographic scope of the network of sites participating in the Shopper Docket 
Discount Scheme, from the current  (including 
Caltex-operated co-branded sites) to approximately  

As part of the proposed expansion of the Shopper Docket Discount Scheme, 
BP and Woolworths will target aggregate discounts, and therefore joint funding, 
of approximately  per annum, subject to 
adjustments for the size of the participating network of BP-branded sites.  This 
would represent an increase from  

in funding by Woolworths for the financial year ending 30 June 2016. 

As noted in the Initial Submission, BP considers this increase in the total level 
of fuel discounts provided to consumers as a significant public benefit. 
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8 Overall competitive impact of the proposed conduct 
on non-participating fuel retailers 

8.1 Summary of relevant interested party submissions 

Some interested party submissions assert that fuel retailers that do not 
participate in the Shopper Docket Discount Scheme and/or Woolworths 
Rewards Loyalty Program, including non-participating BP Resellers, will be at a 
significant competitive disadvantage or will simply be unable to compete and 
will exit retail fuel markets.  Specifically: 

 the 27 May 2017, Endeavour Petroleum and ASBFEO submissions 
suggest that only BP sites (i.e. existing BP company-owned sites and 
the Woolworths sites to be acquired by BP) will be able to offer 
consumers benefits under the Shopper Docket Discount Scheme and 
Woolworths Rewards Loyalty Program; 

 the ASBFEO submission asserts that, in circumstances where a BP 
Reseller does not have access to the Shopper Docket Discount 
Scheme, there is not a “level playing field”; 

 the 1 June 2017 submission asserts that BP Resellers that do not 
participate in the Shopper Docket Discount Scheme and/or 
Woolworths Rewards Loyalty Program “would be at a major 
disadvantage to [sites participating in those offers]”; 

 7-Eleven asserts that non-participating fuel retailers “have no means 
to compete” against the Shopper Docket Discount Scheme; 

 the Endeavour Petroleum submission suggests that, by offering both 
the BP Plus fuel card and Shopper Docket Discount Scheme at its 
company-owned sites (which it claims only BP could do), BP will 
disadvantage other fuel retailers, including in particular BP Resellers 
who also sell fuel to BP Plus fuel card customers; and  

 the 27 May 2017 submission and 7-Eleven submission suggest that, 
as a result of a claimed inability to compete with the Shopper Docket 
Discount Scheme and/or Woolworths Rewards Loyalty Program at BP 
sites, independent fuel retailers, including BP Resellers, will exit retail 
fuel markets. 

8.2 Factual errors in interested party submissions 

As a preliminary matter, BP notes that it is wrong to suggest that BP (as 
opposed to BP Resellers) will have exclusive access to the Shopper Docket 
Discount Scheme and Woolworths Rewards Loyalty Program.  Indeed, it is 
largely because BP Resellers, which are competitors to BP in retail fuel 
markets, will be given the opportunity to elect to participate in the offers that 
authorisation is now sought. 

In relation to the Shopper Docket Discount Scheme, a substantial number of 
BP Resellers will have access to that offer.  As noted in section 7.1 of the Initial 
Submission, it is intended that the proportion of Woolworths supermarkets with 
a participating docket redemption site in proximity will be maintained or 
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increased from current levels (which BP considers is an important public 
benefit arising from BP Reseller participation in the Scheme).  The following 
broad approach was followed to determine which BP Reseller sites will 
participate in the Shopper Docket Discount Scheme.  BP’s intentions in 
establishing this process were to ensure that BP receives the benefit of the 
substantial funding it has contributed, while also ameliorating BP Reseller 
concerns by adopting a fair and transparent approach that avoids preferring BP 
sites over BP Reseller sites where possible. 

  
 

 
 

 

  
 

 
 

  
 

  
 

 

  
 
 

 

  
 

 

  
 

  
 

 
 

  
 

As a result of the broad approach described above, BP will generally offer a BP 
Reseller participation in the Shopper Docket Discount Scheme where the BP 
Reseller operates a site in proximity to a Woolworths supermarket and there is 
not also an existing BP site or Woolworths site in proximity  
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In relation to the Woolworths Rewards Loyalty Program, BP is committed to 
extending the Program to as many BP Reseller sites as possible.  It will be 
open to all BP Resellers to opt-in to that program, and BP is optimistic that 
most will choose to do so. 

8.3 Failure to recognise significant public benefits 

As a further preliminary matter, BP notes that none of the interested party 
submissions challenge the various and compelling public benefits described in 
section 12 of the Initial Submission.  While BP does not propose to repeat all of 
those public benefits claims in respect of the proposed conduct, they include 
increased aggregate discounts, further enhancements to competition in retail 
fuel markets and transaction cost savings. 

8.4 BP’s submissions regarding competitive impacts on non-
participating fuel retailers and transaction cost savings 

In relation to interested parties’ substantive submissions regarding the 
competitive impacts of the proposed conduct on non-participating fuel retailers, 
BP responds as follows. 

 (Low proportion of total retail fuel sites involved in Shopper 
Docket Discount Scheme) As noted in section 12.3 of the Initial 
Submission, the Shopper Docket Discount Scheme will be extended 
to approximately  existing BP and BP Reseller 
sites and withdrawn from the  Caltex-operated 
co-branded sites that currently participate in the Scheme.  Overall, 
only approximately  of retail fuel sites in 
Australia will participate in the extended Scheme.  Accordingly, there 
will be large numbers of non-participating fuel retailers that are 
unlikely to be directly competitively impacted by the proposed 
conduct. 

 (Low proportion of total retail fuel sites involved in Woolworths 
Rewards Loyalty Program) Following completion of BP’s proposed 
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acquisition of the Woolworths sites, BP-branded sites would still 
account for at most approximately 21% of retail fuel sites in Australia.  
As a result, even if it is assumed that all BP-branded sites participate 
in the Woolworths Rewards Loyalty Program, the proportion of total 
retail fuel sites participating in the Program will not exceed 21%.  
Again, large numbers of non-participating fuel retailers are unlikely to 
be directly competitively impacted. 

 (Available competitive responses regarding shopper docket 
discounts, no “cross-subsidy”) Non-participating fuel retailers, 
including BP Resellers and other independent operators, will continue 
to have available to them a wide variety of competitive responses that 
they could implement to meet any enhanced competition arising from 
the extension of the Shopper Docket Discount Scheme.  As set out in 
section 5.2 of the Initial Submission, the Shopper Docket Discount 
Scheme is only one of a variety of competing schemes that also 
includes offers involving IGA and Drakes Supermarkets and various 
brands of retail fuel site.  It is not unusual for a BP Reseller site to 
participate in these competing schemes.  Indeed, interested parties 
themselves have highlighted current (and apparently successful) 
independent fuel retailer participation in competing fuel discount 
schemes (see the 23 June 2017 submission, page 2).  These 
competing schemes offer consumers the same benefits as the 
Shopper Docket Discount Scheme, either through:  

‒ a formal arrangement with a grocery retailer (for example, certain 
sites, including BP Reseller sites, provide consumers with a 4cpl 
discount upon a qualifying purchase at a participating IGA or 
Supa IGA store); or  

‒ through arrangements that reproduce the benefits of a formal 
arrangement with a grocery retailer (for example, certain United 
and Liberty sites offer a 4cpl discount upon the presentation of 
printed shopper docket from a Coles or Woolworths store) (in this 
supplementary submission, referred to as a synthetic shopper 
docket discount).   

Importantly, there is no evidence that other fuel retailers cannot 
compete with fuel discounts at the current levels offered by 
Woolworths under the Shopper Docket Discount Scheme and there 
have been no major structural changes in retail fuel markets as a 
consequence of Woolworths’ discounts.   

 (Ability for equally-efficient competitors to match Shopper 
Docket Discount Scheme offer) Notwithstanding that Woolworths is 
proposed to provide some funding for fuel discounts under the 
Shopper Docket Discount Scheme, the proposed arrangements 
involve no “cross-subsidy” of the fuel discounts by Woolworths’ other 
businesses.  
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  Further, BP 

considers that equally efficient fuel retailers retain an ability to 
compete on their merits by matching the proposed BP offer ‒ 
including by offering a synthetic shopper docket discount ‒ while 
continuing to be profitable.  

 
 

 
 

   

 (Available competitive responses regarding loyalty programs) 
Similarly, the Woolworths Rewards Loyalty Program competes with 
an array of well-resourced rivals.  As described in sections 6.2 and 
6.3 of the Initial Submission, loyalty programs are a well-established 
and widespread feature of retail fuel markets.  Other major programs 
include the Qantas Frequent Flyer program, Flybuys, MYER one, 
Altitude Rewards, and the Velocity Program.  Each of these loyalty 
programs provide benefits to members in respect of earning or 
redeeming points on fuel purchases, including where the loyalty 
program operator is not directly linked to a fuel retailer (for example, 
the Qantas Frequent Flyer program and Altitude Rewards). 

 (Fuel retailers compete in different ways)  Fuel retailers choose to 
compete through a range of different offers – not only through 
discount schemes and loyalty offers.  For instance: 

- 7-Eleven offers a broad range of goods and services (including 
ready to eat snacks, ATM services, phone cards etc.) as well as a 
7-Eleven fuel card that entitles the holder to a range of fuel 
discounts;  

- On The Run operates a number of third party brands at its fuel 
outlets including Subway, Brumby's, Oporto and other franchises 
and also offers discounts to customers who make qualifying 
purchases from any of these brands at On The Run;  

- 7-Eleven and Mobil have an app that allows consumers to lock-in 
the lowest price in their area for seven days; and 

- Costco requires customers to pay a $60 joining fee to enable 
them to shop with Costco. 

                                                  
1  Also note that, because only a portion of consumers at BP sites will claim a fuel discount under the Shopper 

Docket Discount Scheme, the average discount per litre of fuel will be much less than the 4cpl face-value of the 
Shopper Docket Discount Scheme offer. 
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 (No interaction between Shopper Docket Discount Scheme and 
BP Plus fuel card) It is not correct to suggest, as Endeavour 
Petroleum does, that BP will obtain an additional, unique competitive 
advantage by offering both the BP Plus fuel card and the Shopper 
Docket Discount Scheme at its sites.  First, as noted above, many BP 
Resellers will have access to the Shopper Docket Discount Scheme.  
Second, the BP Plus fuel card allows commercial fuel customers to 
purchase fuel and lubricants on account at all BP-branded sites, 
including BP Reseller sites, and centrally manage their purchasing.  
By contrast, the Shopper Docket Discount Scheme is a consumer 
offer.  Contrary to the Endeavour Petroleum submission, commercial 
customers will not be permitted by the terms and conditions of the 
Shopper Docket Discount Scheme to obtain discounts under that offer 
when making fuel purchases with a BP Plus fuel card.  Other fuel 
retailers, including where relevant BP Resellers and other 
independent operators, will continue to be able to compete separately 
for commercial volumes (through their fuel card and other commercial 
customer-focused offers) and consumer volumes (through their retail 
prices, shopper docket arrangements (if any) and other consumer-
focused offers). 

In these circumstances, it is clearly wrong to suggest that non-participating fuel 
retailers are at a “major disadvantage”, do not play on a “level playing field” or 
“have no means to compete”, and there is certainly no evidence that any of the 
proposed conduct will result in any competitor exiting any retail fuel market. 

9 Woolworths’ fuel convenience offering 
The ACCC states that interested parties have raised a concern that the 
proposed conduct “enhances Woolworths’ ability to leverage its power in 
grocery markets into convenience store offerings”.  BP assumes that by 
“leveraging”, the ACCC means, in this context, the pursuit of a strategy that 
involves the use of some power in relation to grocery markets to foreclose 
rivals in the markets in which convenience store offerings are supplied to 
consumers.  No detail is provided regarding the form of any foreclosure 
strategy that could be argued to be more likely as a result of the conduct 
proposed to be authorised.  Nevertheless, BP submits that this concern is 
misconceived, for reasons including those set out below. 

At the outset, BP notes that it does not concede that Woolworths possesses 
market power in grocery markets, but does not consider it necessary for the 
ACCC to reach any view on that issue.  

Woolworths is selling its entire petrol business, comprising 528 sites each of 
which has a convenience offer.  Following completion of BP’s proposed 
acquisition of the Woolworths sites, Woolworths will have a significantly 
reduced participation in the supply of convenience store offerings.  Indeed, one 
of Woolworths’ stated objectives in agreeing to the transaction is to free up 
capital that is currently tied up in the retail supply of fuel and related 
convenience store offerings so that it can be reinvested into Woolworths’ core 
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businesses, including its grocery business.2  Further, even under the proposed 
Metro at BP convenience partnership, Woolworths’ participation will largely be 
limited to working with BP regarding the Metro at BP store format and 
branding, developing the Metro brand and certain categories of products, 
acting as wholesale supplier of certain product categories, and providing 
supply-chain expertise.  BP will control the overall operation of Metro at BP 
stores, including the retail price of all convenience goods.  The implications of 
this structure are that, following the proposed sale of its service station network 
to BP: (i) Woolworths will not control its current convenience store network; and 

 
 

 
 

  In these circumstances, Woolworths has no meaningful 
ability or incentive to implement a foreclosure strategy.   

10 Discounts proposed under the Woolworths 
Rewards Loyalty Program 
7-Eleven (page 2) identifies that discounts under the Woolworths Rewards 
Loyalty Program will be available to consumers at the point of fuel purchase for 
the first time, and asserts that the Woolworths Undertaking does not limit 
discounts upon the redemption of Woolworths Rewards Loyalty Program 
points.  As a result, 7-Eleven claims, BP and Woolworths will have the 
opportunity to offer “high cross subsidised discounts conducive to a misuse of 
market power”.  For the reasons set out below, 7-Eleven’s submissions in this 
respect are misconceived. 

 (No “cross-subsidy”) Contrary to 7-Eleven’s submission, discounts 
upon the redemption of Woolworths Rewards Loyalty Program points 
involve no “cross-subsidy”.   

 
 

 
 
 
 

 
  Accordingly, Woolworths 

will not “subsidise” discounts paid to consumers under the 
Woolworths Rewards Loyalty Program. 

 (Limited competitive impact of proposed Woolworths Rewards 
redemption arrangements) As set out in section 12 of the Initial 
Submission, BP considers that the redemption of Woolworths 
Rewards points at participating BP-branded sites will result in 

                                                  
2  Woolworths Limited, “Woolworths to sell fuel business and enter strategic partnership with BP”, Media Release, 

28 December 2016, page 2. 
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significant public benefits, including increased opportunities to redeem 
Woolworths Rewards points, increased aggregate discounts paid to 
consumers and enhancements to competition in retail fuel markets.  
However, the proposed arrangements will not be so compelling to 
consumers that an anti-competitive purpose or effect should be 
inferred.  Under the Woolworths Rewards Program, the default option 
is that once a Woolworths Rewards member has accumulated 2000 
points, those points will be automatically redeemed and a discount 
applied to the member’s next transaction at a participating retail outlet 
(whether or not that is a participating BP-branded site).  Consumers 
will also be able to elect to change the default points redemption 
option to either ‘save’ their points for use during a defined Christmas 
shopping period or to periodically convert Woolworths Rewards Points 
into Qantas Frequent Flyer Points.  As a result, a Woolworths 
Rewards member will not be in a position to specifically choose to 
obtain a discount at a participating BP-branded site (as opposed to 
another participating retail outlet, such as a Woolworths supermarket).  
Equally, a Woolworths Rewards member will not forgo a discount at 
another participating retail outlet if they choose to purchase fuel 
exclusively from non-BP branded sites.  BP therefore does not expect 
that the redemption of Woolworths Rewards points at participating 
BP-branded sites will be a particularly strong driver of fuel purchasing 
behaviours, and clearly will not act to exclude other fuel retailers as 7-
Eleven suggests.   

 
 

 
 

 
 
 

 
    

 (Current limitations under Woolworths Undertaking) 7-Eleven’s 
concern appears to be that, under the proposed conduct, Woolworths 
and BP would be able to offer discounts under the Woolworths 
Rewards Loyalty Program that are of a similar effect to the fuel 
discounts that are currently precluded by the Woolworths Undertaking 
in respect of the Shopper Docket Discount Scheme.  This is simply 
untrue.  The terms of the Woolworths Undertaking are 
clear.  Relevantly, they provide that Woolworths must not make “any 
offer pursuant to which a person may obtain a discount on their 
acquisition at retail of petrol, diesel or LPG…where the discount 
is…greater than 4 cents per litre…and contingent on the past or future 
acquisition of other goods or services (except goods or services 
acquired from a petrol station operated by Woolworths Petrol division, 
or from a petrol station from which Woolworths Petrol Division sells 
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fuel, or from a business physically located and operated in 
conjunction with such a petrol station…)”.  This clearly precludes any 
fuel discount of greater than 4cpl that is contingent upon a purchase 
other than from a petrol station, including where the discount is 
obtained through the redemption of Woolworths Rewards points.  This 
position will not change as a result of Woolworths’ proposed 
variations to the Woolworths Undertaking.  Of course, discounts of the 
kind proposed in relation to the Woolworths Rewards Loyalty Program 
will not be contingent upon non-petrol station sales (since Woolworths 
Rewards points can be earned at any participating retail outlet, 
including exclusively from a particular BP-branded site) and are not 
fuel discounts (since they will be applied to the whole of a transaction 
at a participating BP-branded site, which may be wholly for goods and 
services other than fuel, a mix of non-fuel and fuel purchases, or fuel 
only). 

11 Impact of additional Shopper Docket Discount 
Scheme discounts offered and funded by BP 
7-Eleven appears to assert that the costs of any discounts offered and funded 
by BP over and above the current 4cpl discount under the Shopper Docket 
Discount Scheme would “ultimately be passed on to consumers” (which BP 
takes to mean through higher pre-discount retail fuel prices) or “funded through 
BP’s vertical integration” (the meaning of which is unclear, but appears likely to 
mean either absorbed by BP in circumstances where BP operates at various 
levels of the fuel supply chain, or passed on to BP’s wholesale customers 
through higher wholesale fuel prices).                                                                                          

At the outset, BP notes that discounts of 4cpl are the default position under the 
Redemption Agreement and BP  

 
 

  Accordingly, 
BP’s ability to initiate a discount increase of the kind foreshadowed by 7-Eleven 
will also be limited by the terms of the Woolworths Undertaking.  As the ACCC 
is aware, the Woolworths Undertaking permits discounts of greater than 4cpl 
only in circumstances where a large, competing fuel retailer, or alternatively a 
grocery retailer with arrangements with a large network of service stations, 
offers a shopper docket discount of greater than 4cpl (the “exception to meet 
competition” – see paragraph 12 of the Woolworths Undertaking).  As a result, 
a greater-than-4cpl discount under the Shopper Docket Discount Scheme is 
possible only in the limited circumstances permitted under the Woolworths 
Undertaking. 
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Although they are not currently proposed and would be prevented by the 
Woolworths Undertaking, BP submits that significant benefits, and no 
conceivable public detriment, would flow from any discount of the kind 
foreshadowed by 7-Eleven, for the following reasons. 

 (Significant public benefits) Just as in relation to discounts up to 
and including 4cpl, consumers would directly benefit from any 
additional fuel discounts offered and funded by BP in excess of 4cpl.  
Those benefits will accrue in the form of immediate price reductions, 
improved competitiveness of sites participating in the Shopper Docket 
Discount Scheme (including relevant independently-operated BP 
Reseller sites) and enhanced competition in retail fuel markets. 

 (No prospect of higher pre-discount retail fuel prices) There is no 
prospect of BP increasing its pre-discount retail fuel prices.  BP will 
continue to be competitively constrained by other fuel retailers 
(including BP Resellers), including in those local areas where BP and 
Woolworths sites currently overlap. 

 (No prospect of higher wholesale fuel prices) BP is, and will 
remain, committed to the BP Reseller network.  Even after the 
acquisition of the Woolworths sites, BP’s company-owned network will 
be smaller than the BP Reseller network.  Maintaining the loyalty of 
BP Resellers will remain important for the returns to BP’s overall 
downstream fuels business and BP’s ability to grow that business 
over time.  BP considers that, in this context, it has no incentive to 
disadvantage BP Resellers through higher wholesale fuel prices.  
Further, BP has no practical ability to increase wholesale fuel prices 
because BP Resellers can and do switch brands in response to the 
offers of competing wholesale fuel suppliers, and BP’s wholesale 
pricing models are transparent and largely based on international 
benchmark prices. 

 (Absorption by BP reflects efficiencies) BP considers it likely that it 
would need to absorb the costs of any discount it offers and funds 
over and above the current 4cpl discount under the Shopper Docket 
Discount Scheme.  To the extent that BP is able to do so because, as 
7-Eleven may be suggesting, BP is vertically integrated, then that 
simply reflects efficiencies obtained through vertical integration and 
cannot possibly be regarded as a public detriment of any kind. 
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12 Proposed level of co-ordination between BP and BP 
Resellers 
The ACCC suggests that interested parties have expressed concerns that the 
proposed conduct will involve greater co-ordination between BP and BP 
Resellers and, as a result, will reduce competition between them.   

Those concerns are misconceived, for reasons including the following. 

 (Limited co-ordination) As noted in section 13.1 of the Initial 
Submission, co-ordination between BP and BP Resellers will be 
limited to the benefits to be provided to consumers under the Shopper 
Docket Discount Scheme and the Woolworths Rewards Loyalty 
Program.  The proposed conduct does not involve any co-ordination 
between BP and BP Resellers in respect of, for example, pre-discount 
retail fuel prices, convenience store offerings, investments in service 
levels, or site facilities and amenity.  BP and BP Resellers will 
continue to vigorously compete in relation to these aspects of their 
competitive offers. 

 (No restriction on further benefits) As also noted in section 13.1 of 
the Initial Submission, BP and BP Resellers are free to offer 
consumers further benefits outside the Shopper Docket Discount 
Scheme and Woolworths Rewards Loyalty Program, such as further 
BP Reseller-initiated fuel discounts. 

13 Potential for consumer confusion 
Although not entirely clear, the 27 May 2017 submission appears to suggest 
that consumers will expect all BP-branded sites to participate in both the 
Woolworths Rewards Loyalty Program and Shopper Docket Discount Scheme, 
and that where a consumer encounters a BP Reseller site that does not 
participate in either of those offers that will cause confusion and a negative 
consumer experience.   

For the reasons set out below, BP submits that no material public detriments 
are likely to result in these circumstances. 

 (Actual consumer expectations) BP accepts that consumers expect 
that BP-branded sites will generally (but not necessarily always) 
participate in offers that are advertised in relation to the BP brand.  
However, BP considers that this expectation is not absolute, in part 
because consumers are accustomed to situations where only a 
proportion of businesses operating under a particular brand 
participate in a particular promotion.  For example, in retail fuel 
markets, many consumers will know that only a small proportion of 
Caltex-branded sites currently participate in the Shopper Docket 
Discount Scheme.  Many consumers will also know that not all BP-
branded sites participate in the Velocity Frequent Flyer program.  This 
consumer knowledge limits any confusion that might otherwise arise. 
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 (Any confusion limited to Shopper Docket Discount Scheme)  As 
noted above, BP is committed to extending the Woolworths Rewards 
Loyalty Program to as many BP Reseller sites as possible and BP 
expects that BP Resellers will generally wish to participate in the 
Program.  Accordingly, in practice, material consumer confusion has 
the potential only to arise in relation to the participation of particular 
BP-branded sites in the Shopper Docket Discount Scheme, which will 
be more limited. 

 (Proposed measures to avoid consumer confusion regarding 
Shopper Docket Discount Scheme) Clearly, it is not in BP’s 
interests for consumers to be confused about which of its or BP 
Resellers’ sites participate in the Shopper Docket Discount Scheme, 
or more generally have negative experiences in relation to the BP 
brand.  For this reason, BP proposes on-site signage that allows 
consumers easily to identify BP-branded sites participating in the 
Shopper Docket Discount Scheme.  This will generally include clear 
indicators on site price boards ‒ the most visible on-site signage, 
which most consumers can be expected to observe ‒ that a 4cpl 
discount can be obtained.  In this respect, BP proposes an approach 
similar to the approach successfully implemented by Caltex at its co-
branded sites that currently participate in the Shopper Docket 
Discount Scheme. 

14 Impact of proposed exclusivity arrangements 
The 23 June 2017 submission (page 1) suggests that, if BP Resellers 
participate in the Shopper Docket Discount Scheme and/or Woolworths 
Rewards Loyalty Program, they will be required to “sever” existing 
arrangements relating to competing offers that they may have with third parties. 

It is correct that certain exclusivity obligations are proposed to apply if a BP 
Reseller participates in the Shopper Docket Discount Scheme and/or the 
Woolworths Rewards Loyalty Program.  These proposed obligations are 
outlined in section 7.2(a) of the Initial Submission and described in further 
detail in Confidential Annexures G and H.  The proposed obligations are 
entirely conventional and, as noted in section 12.6 of the Initial Submission, 
serve to ensure that BP Resellers are committed to the promotion of the offers 
and avoid consumer confusion that may arise from BP Reseller sites offering 
benefits in relation to various competing offers. 

However, as also noted in the Initial Submission, it is currently anticipated that 
participation in the Shopper Docket Discount Scheme and/or Woolworths 
Rewards Loyalty Program will be offered to BP Resellers on a voluntary basis. 

Should BP later decide that participation in the Shopper Docket Discount 
Scheme and/or Woolworths Rewards Loyalty Program should be mandatory, 
that mandatory participation would only be sought in the context of the 
negotiation of POSAs with potential BP Resellers or the re-negotiation of 
POSAs with existing BP Resellers whose arrangements with BP are nearing 
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expiry.  Potential and existing BP Resellers have a variety of competing 
wholesale suppliers from which to choose – including, for example, Caltex, 
Viva, 7-Eleven and Puma – and will be in a position to weigh up the benefits of 
entering into a supply arrangement with BP relative to the benefits of entering 
into an arrangement with one of BP’s competitors.  As a result, any decision of 
a BP Reseller to participate in either the Shopper Docket Discount Scheme 
and/or Woolworths Rewards Loyalty Program is in substance voluntary (and 
not, as the 23 June 2017 suggests, “forced”), notwithstanding that it may be a 
condition of supply by BP. 

15 Concerns regarding the disclosure and ownership 
of data 
The 23 June 2017 submission (page 2) expresses concerns that BP Resellers 
that participate in the Shopper Docket Discount Scheme and/or Woolworths 
Rewards Loyalty Program will be required to “hand over any rights they may 
have to loyalty customer transactional data either in their own right or via 
another supermarket brand” and may be “unwittingly handing [customer and 
transactional data] over to a third party who could do what they like with it” to 
the detriment of participating BP Resellers.   

These concerns are wholly unfounded, for the following reasons. 

 (No obligation to provide data relating to other offers) It is not 
proposed that a participating BP Reseller will be under any obligation 
to disclose any customer or transactional data (or transfer its 
ownership of any such data) collected by the participating BP Reseller 
in the course of implementing a previous competing, or current non-
competing, fuel discount and/or loyalty offer.  Participating BP 
Resellers will be free to handle that data in accordance with their own 
commercial aims and obligations to third parties (if any). 

 (Limited use of data collected) As set out in sections 7.1 and 7.2 of 
the Initial Submission, BP and Woolworths will collect and share 
customer and transactional data with each other.  The data shared 
with Woolworths will also include data collected from participating BP 
Resellers.  However, the collection and sharing of this data is entirely 
conventional and integral to the operation of the Shopper Docket 
Discount Scheme and Woolworths Rewards Loyalty Program; it is 
simply impossible to implement and administer offers such as these 
without collecting and exchanging customer and/or transactional 
data.  Broadly, the relevant data supports the operation of the 
Shopper Docket Discount Scheme and the Woolworths Rewards 
Loyalty Program (for example, by recording the value of fuel discounts 
allowed, and the earning and redeeming of points) and allows BP and 
Woolworths to monitor the success of the offers over time.  BP and 
Woolworths may also use data to support marketing strategies and 
communications to consumers, such as promotional offers that are 
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available to consumers at all participating BP-branded sites and 
which, as a result, benefit both BP sites and BP Reseller sites.   

 (Disclosure of data sharing arrangements to BP Resellers) 
Finally, the arrangements under which BP Resellers will collect and 
share data in connection with their participation in the Shopper Docket 
Discount Scheme and/or Woolworths Rewards Loyalty Program, and 
the uses to which that data may be put by BP and Woolworths, will be 
fully disclosed to BP Resellers before their participation 
commences.  As a result, there is no prospect of any “unwitting” 
disclosure of any data by any BP Reseller, as the 23 June 2017 
submission suggests. 




