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Commonwealth of Australia

Competition and consumer Act 2010 - subsection 93 (1)
NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition
and Consumer Act 2010, of particulars of conduct or or proposed conduct of a
kind referred to subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in
which the person giving notice engages or proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

1. Applicant

(a) Name of person giving notice:
(Refer to direction 2)

(b)

(c)

2.

(a)

Okami Distributions

Distributions")

Pty Ltd (ACN 614 594 731) ("Okami

Short description of business carried on by that person:
(Refer to direction 3)

Okami Distributions is in the business of granting to third parties
("Franchisees") the right to operate an Okami Japanese Restaurant
Franchise ("Franchisee! Business") on terms and conditions set out in
the franchise agreements between the parties. The Franchised
Business specialises in the retail sale of Japanese buffet, such as
sushi, sashimi, miso soup, teriyaki chicken, beefcarpaccio, octopus
balls, chicken karaage, squid salad, seafood tempura, and teriyaki
and miso soup and other drinks.

The Franchisee! Businesses are operating using the Okami
Japanese Restaurant systems, methods, procedures and controls
specified by Okami Distributions ("the System").

Address in Australia for service of documents on that person:

c/- Destra Law, 3/38-40 Prospect Street, Box Hill VIC 3128

Notified arrangement

Description of the goods or services in relation to the supply or
acquisition of which this notice relates:

This notification relates to the acquisition by Franchisee! Businesses
of goods and services supplied by, approved or nominated, or which
may be supplied by, approved or nominated by Okami Distributions
including:
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. ingredients used in the making of products sold by the Franchisee!
Business including, rice, beef, chicken, fish, seafood, vegetables,
seaweed, tofu, sauces, condiments, seasonings and oil (together

"Ingredients")'

. packaging used in the Franchisee! Business including boxes,
cartons, containers, straws (together, "Packaging")'

. other items required for serving food and beverages such as
napkins, cutlery, plates, cups, saucers, mugs and other crockery,

(together, "Food Presentation Items")'

. products required for and used in the fit out of the Franchised
Business, such as shelving, signs, floor coverings, service
counters, shop equipment and shop systems, security systems,

lighting, paint, floorboards, glass, mirrors, fixtures and other
furnishings (together, "Fit Out Products")'

. branded items such as merchandise and uniforms (together,

"Branded Items"); and

IT equipment and software such as point of sale equipment, other
hardware and software (together, "IT Equipment").

(b) Description of the conduct or proposed conduct:

The conduct or proposed conduct is that Okami Distributions will be

entering into franchise agreements with Franchisees on the condition

that they purchase the Goods from Approved Suppliers and/or from

Okami Distributions ("the Notified Conduct").

(Refer to direction 4)

3. Persons, or classes of persons, affected or likely to be affected by
the notified conduct

(a) Class or classes of persons to which the conduct relates:
(Refer to direction 5)

All Okami Japanese Restaurants Franchisees that operate
Franchised Businesses throughout Australia, in accordance with the

terms of the Okami Japanese Restaurants franchise agreements.
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(b) Number of those persons:

(i) At present time:

Nil Franchisee! Business in Australia.

(ii) Estimated within the next year:
(Refer to direction 6)

2 Franchised Businesses in Australia.

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their
names and addresses:

Not Applicable.

4. Public benefit claims

(a) Arguments in support of notification:
(Refer to direction 7)

The Notified Conduct will be of benefit to the Franchisees and the

public in the following manner:

Consistent Products and Service

Okami Distributions and Okami Japanese Restaurants are committed

to providing the public with a consistent experience across the system,
from variety and flavour of menu items to the use of the same

Packaging, Food Presentation Items, Fit Out Products and Branded
Items.

Okami Distributions has made an effort to ensure that each

Franchised Business is readily identifiable to the public and that each

Franchisee! Business is able to offer every consumer a consistent
experience.

This can only be achieved if Franchised Businesses obtain the same
Goods from the same Approved Supplier or from Okami Distributions.

The ability to have a consistent experience across each Franchised
Business will be of benefit to consumers, enabling them to form a
realistic expectation of the Okami Japanese Restaurants experience
and enabling Franchised Businesses to achieve these expectations.
This benefits Franchised Businesses insofar as it enables them to

meet consumer expectations and it also benefits the consumers by
ensuring that their expectations are met.
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It is particularly necessary that Franchised Businesses obtain Goods

from the same Approved Supplier or from Okami Distributions given
the variability of similar products sourced from a range of other
suppliers in terms of presentation, size and flavour. It is especially
necessary as many of the menu items are comprised of whole and
unseasoned Ingredients (such as sashimi) ensuring that variations in

consistency of Ingredients between suppliers will be more obvious and

pronounced.

If each Franchised Business were able to source its own Ingredients
and other Goods, the consistency in quality, variety and flavour of the

food and beverages sold by the Franchisee) Businesses may be
compromised. This is of detriment to consumers.

By requiring Franchisee! Businesses to acquire the Goods from the

Approved Supplier and/or from Okami Distributions, Okami

Distributions is able to significantly reduce the risk of these detriments
eventuating.

High Quality Products

Okami Distributions is committed to ensuring that all Goods used or
sold by the Franchised Businesses are of a high quality. Okami
Distributions aims to ensure that all Goods supplied by Approved
Suppliers or by Okami Distributions are of sufficient quality to meet the
high standards set by Okami Distributions.

If each Franchisee) Business were able to source its own Ingredients
and other Goods, the high quality of the food and beverages sold by
the Franchisee! Businesses may be compromised. This is of detriment
to consumers.

By requiring Franchisee! Businesses to acquire the Goods from the
Approved Supplier and/or from Okami Distributions, Okami

Distributions is able to significantly reduce the risk of these detriments
eventuating.

Product Safety

The ability to specify Approved Suppliers and to require Franchised
Businesses to purchase products from Okami Distributions ensures

that the Goods meet certain safety standards. In particular, using
trusted suppliers to supply specific Ingredients significantly reduces
food safety risks. This is particularly necessary given that the range of
menu items, particularly items such as raw fish and chicken, requires
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the exercise of stringent food safety precautions to prevent
contamination.

If each Franchised Business were able to source its own Ingredients
from its own suppliers, Okami Distributions would have no ability to

control the risks associated with food preparation. This could lead to

increases cases of unsafe food preparing, contamination and

therefore to considerable public detriment.

Okami Distributions has, through its expertise, developed a network of
supplied and a range of products which Okami Distributions has
investigated and satisfied itself that such products and suppliers are
of appropriate quality, consistency and high standards so as to meet

Okami Distributions' specifications for use by Franchised Businesses

and Okami Japanese Restaurants.

In determining which Goods and suppliers to approve, Okami
Distributions takes into account each supplier's food safety

compliance program, providing Okami Distributions and Okami

Japanese Restaurants an opportunity to ensure high food safety

standards prior to the delivery of Goods to Franchised Businesses.

By requiring Franchisee! Businesses to purchase the Fit Out Products

from Approved Suppliers, Okami Distributions can ensure that the

physical elements of each Franchised Business meet the relevant

safety standards, thereby reducing the risk of injury to members of the
public, including staff and consumers. Additionally, in the event of a

defect, it is easier to identify and rectify same with less disruption to
the business and to consumers if the same Approved Suppliers supply
the Goods to each Franchised Business.

Accordingly, increased safety is an important befit to consumers and
Franchisee! Businesses.

Certaintv of Supply

The use of Approved Suppliers and the requirement that Goods and
Ingredients are purchased from Okami Distributions ensures that

there is increased certainty in supply of the Ingredients and Goods.
Okami Distributions has the ability to consistently supply the
Ingredients at a competitive price. Approved Suppliers are only
approved after inquiries are made as to their ability to consistently
supply the Ingredients at a negotiated competitive price. This is of
substantial benefit to each Franchised Business and to consumers as
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it reduces the possibility of shortages of products for supply to
consumers.

Market Value

Okami Distributions, through its expertise, has sourced Goods and
Ingredients at prices considerably below market value. Okami
Distributions has also reduced supply costs by producing various
menu items, rather than sourcing them from suppliers.

If each Franchised Business were to source Goods and Ingredients,

they would be paying higher prices for the Goods and Ingredients than
those charged by the Approved Suppliers and by Okami Distributions
under the System.

Accordingly, Franchisee! Businesses are able to maintain competitive
prices and to pass on the costs savings to the public. This increases

competition within the retail Japanese food market which is of benefit
to consumers.

Buying Power

Franchised Businesses will enjoy the benefits of substantially larger
buying power should Okami Distributions be permitted to negotiate on
their behalf. Importantly, the consolidation of the Franchised
Businesses' purchases into larger quantities, through central ordering,
means that the distribution and other costs are also consolidated. This

reduces the overall cost to the Franchised Business, allows the

Franchisee! to maintain competitive prices and may lead to a decrease
in prices for consumers.

Okami Distributions produces Ingredients and Goods at lower prices
than individual Franchised Businesses would be able to source from

suppliers. Okami Distributions is also able to acquire Goods and

Ingredients from the Approved Suppliers at lower prices than
individual Franchisee! Businesses would be able to negotiate for the
same Goods and Ingredients.

It is likely that if each Franchisee! Business were to source Ingredients
and Goods independently, they would be paying higher prices for the

Ingredients and Goods than those charged byOkami Distributions and
by the Approved Suppliers under the System.

Accordingly, Franchisee! Businesses are able to pass on the costs

savings to the public and increase competition within the retail

Japanese food market which is of benefit to consumers.
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IT EqyiBment

The use of the same IT Equipment (such as point of sale equipment
and software) will benefit Franchisees and consumers in a number of

ways.

Use of the same IT Equipment throughout the System allows each
Franchisee! Business to operate more efficiently. Having the same

point of sale system in each Franchised Business will deliver
consistency in the quality and predictability of the IT Equipment for
Franchisees. This translates into benefits for consumers by improving
customer service, transaction times and service times.

The IT Equipment will simply Franchisee reporting, and enables
Okami Distributions to better monitor and improve the performance of
the System, including by monitoring the success of various menu

items, promotions and marketing initiatives as they are implemented

across the System. This provides various benefits including enabling
Okami Distributions to support franchisees by uploading to
franchisees' point of sale system details of new menu items,

promotions and special menus, as they are amended from time to
time.

Okami Distributions can only efficiently support its franchisees if it is
able to ensure that franchisees are using consistent point of sale and

IT Equipment that will integrate properly with the Okami Distributions
System generally.

The point of sale and IT Equipment allows Franchised Businesses to
reduce administrative and operational costs, spending less time on
paperwork and reports.

Management and Productivity

The provision of products by Okami Distributions and approval by
Okami Distributions of suppliers and products means Franchisees will
not be required to expend time and money locating their own suppliers
and products, ensuring safety and quality standards are met by their
suppliers or negotiating competitive prices. This permits Franchisees
to spend more time on other aspects of the Franchisee) Business, such

as management, productivity, sales and profitability and is likely to
lead to an improved overall consumer experience.

The use of the IT Equipment will also increase the effectiveness of
management and productivity for Franchised Businesses. This could
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result in lower prices and/or increased service which benefits
consumers.

These factors also increase the competitiveness of each Franchised
Business and the System in the markets in which they operate, which
is a further benefit to consumers.

(b) Facts and evidence relied upon in support of these claims:

Okami Distributions has developed a sale system whereby servers

take customer orders via touch screen software, which records each

item ordered by each individual table. The orders are then efficiently
communicated to the kitchen. This allows customers to receive

ordered items expediently and efficiently, increasing customer

satisfaction with respect to service.

Customers ordering from the Buffet Menu/AII You Can Eat Menu order
menu items from servers. Buffet Menu/AII You Can Eat Menu

customers are provided with a 2 hour sitting, in which they can order

as many menu items as they can consume in the sitting. As each
sitting is restricted to two hours, servers must efficiently and

expediently take orders and serve dishes in order to maximise
customer satisfaction. As the volume and variety of dishes that each

customer can order is high, it is imperative that an efficient ordering
system is maintained to prevent error and thereby minimise customer
dissatisfaction. The Okami Distributions point of sale system and IT
Equipment allows Franchised Businesses to eliminate human error

insofar as possible.

5. Market definition

Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirers: substitutes available for
the relevant goods or services: any restriction on the supply or
acquisition of the relevant goods or services (for example geographic
or legal restrictions):
(Refer to direction 8)

Okami Distributions has not undertaken extensive market analysis. It
is likely that a range of different markets exist for each part of the
Notified Conduct.

The Notified Conduct should, however, be considered in the context

of the following markets:

. the market for franchisee! businesses in Australia;
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. the market for retail Japanese restaurants in Australia;

. the market for Ingredients used in the System;

. the market for Packaging used in the System;

the market for Food Presentation Items used in the System;

the market for Fit Out Products used in the System;

. the market for Branded Items used in the System; and
* the market for IT Equipment used in the System.

Each of the markets are characterised by strong competition with a
diverse range of competitors that appeal to a broad customer base.

6. Public detriments

(a) Detriments to the public resulting or likely to result from the notification,
in particular the likely effect of the notified conduct on the prices of the
goods or sen/ices described at 2 (a) above and the prices of goods or
services in other affected markets:

(Refer to direction 9)

Okami Distributions submits there is little or no public detriment arising
from the Notified Conduct.

The Notified Conduct will not lessen competition, and will, in fact,
increase competition within each of the markets.

The likely effect of the Notified Conduct will be to:

* prevent each Franchised Business from choosing their own
suppliers and acquiring the Goods and Ingredients from those
suppliers; and

require each Franchised Business to purchase the Goods and
Ingredients from Okami Distributions; and

prevent suppliers who are not Approved Suppliers from supplying
the Franchised Business.

Consumers will not be adversely affected by these factors.
Consumers will benefit from increased competition within the market,
as Franchisee! Businesses will be able to provide higher quality
products and better service at lower prices with a lesser risk of safety
issues. This means that the market is likely to become more
competitive which is of significant benefit to consumers and may lead
to a decrease in pricing within the retail Japanese food market.
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The other markets identified above at point 5 will also enjoy the

benefits of increased competition. The suppliers of these markets will
have to compete to be able to supply their goods and services to the
System. This may, in turn, result in a decrease in prices in each of
these markets too.

(b) Facts and evidence relevant to these detriments:

The Notified Conduct will not lessen competition in the markets

because:

each of the markets are highly competitive; and

. Okami Distributions does not have a substantial degree of market
power in any of the markets identified above in point 5 and there
are numerous competitors in Australia to which suppliers may sell

their products and services.

The benefits of the Notified Conduct will substantially outweigh any

possible detriment arising from the Notified Conduct, if such a
detriment ever eventuated.

Okami Distributions submits that consumers will enjoy substantial

benefits which will be far outweighed by any detrimental ipact.

Further information

(a) Name, postal address and contact telephone details of the person
authorised to provide additional information in relation to this
notification:

S. Steva Pajic

Principal

Destra Law

3/38-40 Prospect Street

Box Hill VIC 3182

T: (03) 9898 8282

F: (03) 9898 8281

E: steva@destralaw.com.au
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-g Juh ^co^
Dated.

Signed by/on ^i^alf of the applicant

(Signature)
^-hr^l/iCS^ <>^W P^^JK

(Full Name)
D^s-t-r^v ^(^

(Organisation)

.^'.r..\.r>:c^.'^\.
(Position in Organisation)

i r-Ki;Sr,£3!t!^tS^'
j coHsuMe^comMissioN
I M'^.f?OU'^g'

21 JUL 2017
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DIRECTIONS

1. In lodging this form, applicants must include all information, including
supporting evidence that they wish the Commission to take into account in
assessing their notification.

Where there is insufficient space on this form to furnish the required
information, the information is to be shown on separate sheets, numbered
consecutively and signed by or on behalf of the applicant.

2. If the notice is given by or on behalf of a corporation, the name of the
corporation is to be inserted in item 1 (a), not the name of the person signing
the notice, and the notice is to be signed by a person authorised by the
corporation to do so.

3. Describe that part of the business of the person giving the notice in the
course of the which the conduct is engaged in.

4. If particulars of a condition or of a reason of the type referred to in section
47 of the Competition and Consumer Act 2010 have been reduced in whole
or in part to writing, a copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity
giving the notice is likely to deal in the course of engaging in the conduct at
any time during the next year.

7. Provide details of those public benefits claimed to result or to be likely to
result from the proposed conduct including quantification of those benefits
where possible.

8. Provide details of the market(s) likely to be affected by the notified conduct,
in particular having regard to goods or services that may be substitutes for
the good or service that is the subject matter of the notification.

9. Provide details of the detriments to the public which may result from the
proposed conduct including quantification of those detriments where
possible.
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