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Commonwealth of Australia

Competition and Consumer Act 2010 - subsection 93 (1)
NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and
Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind referred to

subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice
engages or proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

1. Applicant

(a) Name of person giving notice:
(Refer to direction 2)

Giuseppe Passione as the proprietor of 12 Jesmond Place, Dianella, Western

Australia (the "Owner").

(b) Short description of business carried on by that person:
(Refer to direction 3)

The Owner, through his related business interests, is involved in the property
development industry.

In this instance, he wishes to develop a parcel of land for residential land

subdivision, and to market and sell one of the subdivided lots in that

development on condition that the buyer agrees to build a dwelling on that lot
with a nominated builder, being a related entity of the Owner.

(c) Address in Australia for service of documents on that person:

Attention: Giuseppe Passione
c/- Prime Projects Construction
9 Montgomery Way
MALAGA WA 6090
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2. Notified arrangement

(a) Description of the goods or services in relation to the supply or acquisition of
which this notice relates:

Offering to consumers a vacant parcel of residential land in a new 2-lot survey-
strata residential subdivision in Dianella, Western Australia (No. 12 Jesmond

Place, Dianella, Western Australia) on condition that the buyer agrees to engage

the Owner's related building company, Assetbuild Pty Ltd (ACN 119 728 844)

trading as "AssetBuild", to construct a dwelling on that survey-strata lot.

(b) Description of the conduct or proposed conduct:
(Refer to direction 4)

The Owner is the registered proprietor of the property situated at and known as

12 Jesmond Place, Dianella, Western Australia. This property has an area of

approximately 789m2, and is more particularly described as Lot 51 on Plan 9031
and being the whole of the land in Certificate of Title Volume 1760 Folio 526

("Original Parcel").

The Owner has determined to subdivide the Original Parcel into two smaller

single-dwelling residential survey-strata lots ("Proposed Subdivision"), to keep

and develop one of those survey-strata lots and to sell off the other survey-
strata lot.

It is only one (1) of the single-dwelling residential survey-strata lots that is the

subject of this notified arrangement.

Street numbers for the proposed survey-strata lots are not yet known, however

the street addresses with be off 12 Jesmond Place, Dianella, being the address of

the Original Parcel.

It is proposed that a consumer will buy the rear survey-strata lot on condition

that they enter into a separate contract to build a dwelling from the builder

nominated by the Owner, namely Assetbuild Pty Ltd (ACN 119 728 844) trading
as "AssetBuild".

The proposed conduct the subject of this Notification is more particularly

described as the Owner proposing:

(i) to supply and offering to supply the rear single-dwelling residential survey-
strata lot within the Proposed Subdivision on the condition that the buyer

will enter into a building contract directly with the builder nominated by

the Owner for the construction of a dwelling on the lot; and/or
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(ii) to refuse to supply the rear single-dwelling residential survey-strata lot
within the Proposed Subdivision for the reason that the buyer has not

entered into, or will not agree to enter into, a building contract directly
with a builder nominated by the Owner for the construction of a dwelling
on the lot.

A copy of the proposed condition in the sale contract that will give effect to the
proposed conduct is annexed to this notification.

3. Persons, or classes of persons, affected or likely to be affected by the notified
conduct

(a) Class or classes of persons to which the conduct relates:
{Refer to direction 5)

Proposed buyers of the rear single-dwelling residential survey-strata lot within
the Proposed Subdivision whose choice of builder (and by necessity type of
building) will be limited.

(b) Number of those persons:

(i) At present time:

Nil.

(ii) Estimated within the next year:
(Refer to direction 6)

One(1).

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names
and addresses:

Not applicable.

4. Public benefit claims

(a) Arguments in support of notification:
(Refer to direction 7)

The Owner is involved in the property construction industry, particularly through
his related entities' involvement as builders and developers.

The Owner will, himself, be engaging his related entity builder, Assetbuild Pty
Ltd (ACN 119 728 844) trading as "AssetBuild", to construct a dwelling on the
front single-dwelling residential survey-strata lot within the Proposed
Subdivision, which he proposes to hold and/or sell as an investment property.
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The Owner will work closely with his nominated builder to ensure that the

costing of any proposed dwellings to be constructed on the survey-strata lots in
the Proposed Subdivision will be competitive, that the dwellings to be
constructed will give a consistent look and feel for the Proposed Subdivision, and
that the Proposed Subdivision complements the surrounding area.

This helps to maintain the value of the Proposed Subdivision and ensures that
the investment of a buyer is preserved.

The Proposed Subdivision is a small development, and by limiting the number of
builders involved in the development, there will be:

(a) more efficient construction, as tighter control can be maintained over
access and resources;

(b) greater design integration, leading to a better overall aesthetic for the
development, as well as better access to materials; and

(c) reduced costs for the Owner, that can be passed on as costs savings to the
ultimate buyer.

As the nominated builder will be building two (2) houses within close proximity,

it can enjoy economies of scale which leads to greater business efficiency,
security of resources (materials and labour) and better pricing. By providing
certainty of contracted work to the nominated builder this has flow-on effects,
as it allows the Owner and the builder to offer more competitive pricing for the
land and the dwellings.

By selling the lot directly to the ultimate buyer, rather than first to a nominated

builder to construct and on-sell the home, the ultimate buyer saves by
effectively not bearing the impact of paying duty on two transactions.

A buyer will only enter into a contract to buy the survey-strata lot if they are
satisfied with the quality and delivery of the proposed house to be constructed
by the nominated builder, according to a design and specification that will be
made available to the prospective buyer before they enter into the land sale
contract. The buyer will have a choice of houses, and will be able to choose its

level of specification and variations the buyer may desire.

A buyer will also be satisfied that the Owner will be building a dwelling via the
same builder, thereby ensuring the consistency of the feel and quality of the
dwellings built in the same Proposed Subdivision, which will increase the value

of their property investment.
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(b)

Being sold as effectively a "House & Land" package makes the buying process
easier for the buyer generally, and also avoids difficulty in the buyer having to
source alternative builders. As the nominated builder will be involved in the

development generally, it will have more knowledge of the surrounding area and
the likely difficulties that arise in relation to construction.

Finally, by the Owner working closely with the nominated builder, including in
relation to the designs to be adopted for the Proposed Subdivision, the Owner

will be able to ensure control of quality at the site, reduce the possibility of
disputes arising regarding compliance with design guidelines and will provide
consistency, quality and integrity of design. That will make the Proposed
Subdivision overall a desirable neighborhood environment.

Facts and evidence relied upon in support of these claims:

See item 4(a) above.

5. Market definition

Provide a description of the market(s) in which the goods or services described at 2
(a) are supplied or acquired and other affected markets including: significant
suppliers and acquirers; substitutes available for the relevant goods or services; any
restriction on the supply or acquisition of the relevant goods or services (for
example geographic or legal restrictions):
(Refer to direction 8)

The market in which the conduct occurs is the market for the acquisition of suburban

residential land within the greater Perth metropolitan area. The market affected is

specifically those buyers that are interested in buying land the subject of the Proposed
Subdivision, or within the surrounding geographic areas.

The proposed conduct may also affect the market for the construction of residential

dwellings within the greater Perth metropolitan area.

Those prospective buyer is limited insofar as they cannot use builders (other than

Assetbuild Pty Ltd (ACN 119 728 844) trading as "AssetBuild") to construct a dwelling
on the survey-strata lot that they will acquire. Although other builders could be used,

the Owner wishes to have a homogeneous and consistent product within the
Proposed Subdivision which will add to the overall look and feel of the Proposed
Subdivision for the benefit of all both of the proprietors within the development.

Builders other than the builder specifically nominated by the Owner will be affected,
as they will not be offered the opportunity to construct dwellings within the limited

market of land (being the two survey-strata lots) available within the Proposed
Subdivision.
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There are a large number of competitors in the residential property market and in the
construction of residential dwellings in and around the greater Perth metropolitan
area. These competitors offer a number of different products, and at a different

quality standard. The arrangements the subject of this Notification will not result in

the substantial lessening of competition in these markets, but will ensure the quality
of the Proposed Subdivision as being developed by the Owner.

6. Public detriments

(a) Detriments to the public resulting or likely to result from the notification, in
particular the likely effect of the notified conduct on the prices of the goods or
services described at 2 (a) above and the prices of goods or services in other
affected markets:

(Refer to direction 9j

No public detriments are readily apparent.

As with all tied land and building construction arrangements, the buyer does
lose some true choice and the ability to shop around once they enter into the
contract of sale of land. However, they have this ability prior to entering into
the contract for the sale of land in the first place.

The land, and the building construction, will be made available at competitive
market prices, which is generally driven by the strong competition in the
Western Australian housing market.

Unless the prices are competitive and the proposed dwelling designs are of a
good quality, the prospective buyers will not buy the survey-strata lot offered
within the Proposed Subdivision. The suburban market in the greater Perth
metropolitan area is highly competitive, and the buyer can choose to buy
elsewhere, including within developments within close proximity to the
Proposed Subdivision.

It will not substantially lessen competition within the market in any event, as

there is only one (1) single-dwelling residential survey-strata lot the subject of
the notified conduct.

It could produce a perceived constraint on a free market competition amongst
builders, however this negative effect is offset by the overall benefit of the

arrangement to the buyer in relation to costs and the ease and certainty it

obtains as a result of dealing with the nominated builder for the construction of

a dwelling within a limited range of houses.

(b) Facts and evidence relevant to these detriments:

See item 6(a) above.
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7. Further information

(a) Name, postal address and contact telephone details of the person authorised
to provide additional information in relation to this notification:

Joe Lazzara, Principal

Borrello Graham Legal Pty Ltd
t/as Borrello Graham Lawyers
Level 14, 225 St Georges Terrace
PERTH WA 6000

(Phone: (08) 9400 9100)
(Ref: GJL/17373)

Dated J/:..?. :..^/7'

Signed by/on behalf of the applicant/s,
the Owners togetj^r, by their Solicitor and agent:

(Sign.

GIUSEPPELAZZARA
(Full Name)

BORRELLO GRAHAM LEGAL PTY LTD
(Organisation)

DIRECTOR / LAWYER
(Position in Organisation)

*t**+***********+*i<'****+*****************!|i****i|:***ik++-(i](t

DIRECTIONS

1. In lodging this form, applicants must include all information, including supporting evidence that they wish
the Commission to take into account in assessing their notification.

Where there is insufficient space on this form to furnish the required information, the information is to be

shown on separate sheets, numbered consecutively and signed by or on behalf of the applicant.

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to be inserted in item
1 (a), not the name of the person signing the notice, and the notice is to be signed by a person authorised
by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of which the conduct is
engaged in.
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4. If particulars of a condition or of a reason of the type referred to in section 47 of the Competition and
Consumer Act 2010 have been reduced in whole or in part to writing, a copy of the writing is to be
provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving the notice is likely to deal
in the course of engaging in the conduct at any time during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result from the proposed
conduct including quantification of those benefits where possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in particular having regard to
goods or services that may be substitutes for the good or service that is the subject matter of the
notification.

9. Provide details of the detriments to the public which may result from the proposed conduct including
quantification of those detriments where possible
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Annexure

Form of special conditions of sale giving rise to notified conduct

ANNEXURE"A"
12 JESMOND PLACE, DIANELLA

WESTERN AUSTRALIA

BUYER'S COVENANT TO ENTER INTO BUILDING CONTRACT

(1) In this Annexure "A ":

Building Contract means a contract between the Buyer and the Builder for the construction of a Dwelling

on the Property;

Builder means Assetbuild Pty Ltd (ACN 119 728 844) trading as "AssetBuild" of 18 Moulden Avenue,

Yokine, Western Australia; and

Dwelling means a permanent non-transportable private dwelling house to be constructed on the Property

and includes structures appurienant to the dwelling house such as a carport, garage, verandah, patio,

outbuilding and retaining walls.

(2) This Contract is subject to and conditional upon the following:

(a) the Buyer using reasonable endeavours to:

(i) negotiate the contents of a Building Contract with the Builder, and

(it) entering into a Building Contract with the Builder,

as soon as reasonably possible, but in any event within thirty (30) days (or within such longer

period as the Seller, in its sole discretion, may grant to the Buyer), after the Contract Date;

(b) the Buyer paying to the Builder any deposit that is payable under the Building Contract by:

(i) the date when it is due for payment under the Building Contract; or

(ii) before the Settlement Date, whichever is the earlier; and

(c) the Builder giving notice to the Seller, that the Builder is satisfied in the Builder's absolute

discretion that the Buyer has obtained finance or has otherwise obtained sufficient funds to fulfill its

payment obligations under the Building Contract.

(3) If any one of the conditions referred to in Item (2) of this Annexure "A" is not satisfied and remains

unsatisfied, the Seller, in the Seller's absolute discretion, may elect to terminate this Contract at any time

prior to the Settlement Date.

(4) The Buyer acknowledges and agrees that the Purchase Price for the Property does not include the costs

of building a Dwelling on the Property and that the standard of the workmanship of the Builder in

constructing a Dwelling on the Property is the Builder's responsibility.

(5) This Annexure 'A" is for the benefit of the Seller only and may be waived by the Seller, and only the

Seller, at any time by communicating that waiver in writing to the Buyer.
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