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Summary 

The ACCC proposes to grant authorisation to Melbourne City Council and 
thirteen other parties to establish a joint renewable energy (electricity) 
purchasing group, conduct a joint tender for an electricity supply arrangement 
and jointly negotiate the terms and conditions of their electricity supply 
agreements. 

The ACCC proposes to authorise the conduct for fifteen years. 

The ACCC will seek submissions in relation to this draft determination before 
making its final decision.  

The application for authorisation 

1. On 18 March 2016, Melbourne City Council on behalf of itself and twelve other 
parties lodged applications A91532 and A91533 with the Australian Competition 
and Consumer Commission (ACCC)1. On 7 April 2016, the application was 
amended to include a 14th party. The fourteen parties (together, the Applicants) 
are Australia Post Corporation, Bank Australia (MECU Limited), Citywide 
Service Solutions Pty Ltd, Fed Square Pty Ltd, Melbourne City Council, 
Melbourne Convention & Exhibition Trust, Moreland City Council, NEXTDC 
Limited, National Australia Bank Limited, Port Phillip City Council, Royal 
Melbourne Institute of Technology, University of Melbourne, Yarra City Council 
and Zoological Parks and Gardens Board.  

2. The Applicants have sought authorisation to establish a joint electricity 
purchasing group, conduct a joint tender for an electricity supply arrangement 
and jointly negotiate the terms and conditions of their electricity supply 
agreements.  

3. In particular, the Applicants seek authorisation: 

a. to jointly conduct a tender process to identify and select an electricity 
retailer that will supply electricity to the Applicants under Green 
Electricity Retail Sale Agreements (GERSAs), on the basis that the 
supplier (individually, or with a developer) will use the GERSAs to 
develop a new renewable energy generation system that will supply 
renewable energy into the National Electricity Market (the NEM); 

b. for each Applicant to enter into a GERSA with the successful retailer on 
the same general agreed terms and conditions for the acquisition of 
energy from the successful retailer (who may be a sole bidder, or may 
be a member of a retailer and developer consortium); and 

c. for each Applicant to consult with each other and make joint decisions 
regarding the administration and operation of some aspects of the 

                                                           
1
  Authorisation is a transparent process where the ACCC may grant protection from legal action for 

conduct that might otherwise breach the Competition and Consumer Act 2010 (the CCA). Applicants 
seek authorisation where they wish to engage in conduct which is at risk of breaching the CCA but 
nonetheless consider there is an offsetting public benefit from the conduct. Detailed information about 
the authorisation process is available in the ACCC’s Authorisation Guidelines at 
www.accc.gov.au/publications/authorisation-guidelines-2013  

http://www.accc.gov.au/publications/authorisation-guidelines-2013
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GERSAs (specifically, periodic and other price reviews, and termination 
for breach of project environmental conditions) 

(the Conduct).  

4. The Applicants seek authorisation for fifteen years. 

5. At the time of lodging the application the Applicants also requested interim 
authorisation to conduct the joint tender process and jointly negotiate the terms 
and conditions of their electricity supply agreements. Interim authorisation was 
not sought to enter into an electricity supply contract with the successful 
tenderer.  

6. The ACCC granted interim authorisation on 14 April 2016. Interim authorisation 
was granted on the basis that no electricity supply contracts pursuant to the joint 
tender process will be entered into unless and/or until a final determination from 
the ACCC authorising the overall conduct comes into effect. 

Background 

7. Each member of the joint purchasing group has individual targets for their uses 
of ‘renewable’ or ‘carbon-neutral’ energy to, effectively, reduce their contribution 
to global warming.  

8. The objective of the proposed arrangements is twofold; firstly, for each member 
of the joint purchasing group to jointly secure the construction of a new 
renewable energy generation system, and secondly, to promote investment in 
renewable energy. The Applicants are seeking to do this by aggregating their 
electricity demand into an electricity load which is sufficiently large to support 
and underwrite investment in a new renewable energy project, which the 
Applicants have called the Melbourne Renewable Energy Project (MREP), 
connected to the NEM. The Applicants give examples of renewable-energy 
technologies as bioenergy, hydropower and geothermal, ocean, solar and wind 
power.  

9. The Applicants estimate that they will acquire a combined load of between 100 
Gigawatt hour (GWh) and 120GWh per annum through the MREP for supply in 
Victoria. Two of the Applicants might also acquire electricity through the MREP 
for operations in the Australian Capital Territory, New South Wales, South 
Australia, Queensland and Tasmania, but the quantity of electricity acquired 
outside Victoria will be small, relative to the total combined load of the MREP. 

10. The Applicants state that their combined load committed to the MREP 
represents less than 0.06 per cent of the NEM consumption and 0.2 per cent of 
Victorian electricity consumption.2 In comparison to Australia’s 2020 Renewable 
Energy Target, the MREP’s estimated demand of 100 to 120 GWh is 0.3 per 
cent of Australia’s Target of 33 000 GWh. 

The proposed arrangements 

11. The joint-tender process will select a retailer on the basis that this supplier 
(individually or with a separate power-station developer) will, based on the 

                                                           
2
  Based on total 2014-15 consumption in the NEM of 194 terawatt hours (TWh) and in Victoria of about 

47 TWh. 1 TWh = 1000 GWh 
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business secured from the Applicants, develop a new ‘utility-scale’ system that 
will have to be capable of supplying a quantity of carbon-neutral electricity in to 
the NEM that is equivalent to the quantity the Applicants buy.  

12. The Applicants anticipate that the bidders may either be a single retailer (such 
as a gen-tailer3), or a consortium involving a retailer and developer. The 
proposed Project structure is for: 

a. the developer to be responsible for constructing and generating the 
renewable energy source; and 

b. the retailer (with an electricity retail licence) to supply energy to the 
Applicants. 

13. However, it is possible that a single bidder will take the role of developer and 
retailer. Where there is consortium bidding, the Applicants expect that the 
retailer will enter into a Power Purchase Agreement with the developer under 
which it will pay the developer for the generation it dispatches into the NEM. 
The retailer will enter into GERSAs with the Applicants. The retailer will have a 
separate GERSA with each Applicant. 

14. The tender will call for a ‘shovel-ready’ system (i.e. one with approvals in place). 
The Applicants state that the tender evaluation criteria will favour a project that 
will be located in Victoria or that delivers economic benefit to Victoria.  

15. Subsequent to the ACCC granting interim authorisation the tender has been 
opened with a contemplated ten year term. The closing date of the tender is 20 
June 2016.  

16. The Applicants submit that the commencement date for each Applicant will 
depend on when their pre-existing contractual commitments expire (or can be 
terminated), and so will not necessarily be the same, but no electricity will be 
supplied under any GERSA until the renewable energy generation system has 
been constructed and starts generating electricity. 

17. While the Applicants will not contract directly with the developer, the GERSAs 
between the retailer and the Applicants will effectively underwrite the 
developer's investment by creating a secure revenue stream to ensure the 
viability of the MREP. If a single bidder taking the role of developer and retailer 
bids, then each Applicant will simply enter into a GERSA with that retailer.  

18. Once each GERSA is in force, it will run on its own terms and be administered 
independently without any close on-going coordination between the Applicants. 
However, there will be certain triggers in the GERSAs that will entitle the 
Applicants to negotiate collectively with the retailer, if the Applicants wish to do 
so. These triggers will relate to significant events that will have an impact on the 
purchasing group as a whole. The triggers are: 

 periodic and other price reviews; and 

 termination for breach of project environmental conditions. 

                                                           
3 A business with both generation and retail portfolios. 
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Other options available to the Applicants for buying renewable energy 

19. The Applicants state that there are limited options for energy customers who 
wish to attain a 100 per cent renewable energy supply. They state that 
generally, customers are limited to developing their own on-site generation 
(such as rooftop solar panels), pursuing GreenPower purchasing arrangements 
with electricity retailers, or purchasing and voluntarily surrendering Large-scale 
Generation Certificates (LGCs). The Applicants argue than none of these 
options will achieve their objectives of securing the construction of a new 
renewable energy generation system and promoting investment in renewable 
energy as well as the MREP will. 

20. The Applicants argue that it is relatively expensive and impractical to develop 
on-site generation that can reliably meet all of the Applicant’s energy 
requirements. For example, it is not always possible to operate rooftop solar 
panels in inner city areas because of overshadowing by neighbouring buildings, 
and because of the age of heritage buildings. 

21. GreenPower purchasing arrangements are offered by energy retailers 
participating in a voluntary Commonwealth accredited program, the 
GreenPower scheme. A customer participating in the GreenPower scheme may 
choose to offset its electricity account with a nominated percentage (from 10 to 
100 per cent) of renewable energy. The retailer then buys renewable energy 
equivalent to the GreenPower purchased by the customer. 

22. The Applicants submit that GreenPower purchasing arrangements are 
unattractive to them because they can be costly, are open to significant price 
fluctuations, and do not directly promote investment in new renewable energy 
sources as they ordinarily rely on existing renewable energy sources. The 
Applicants do note that increased use of GreenPower purchasing arrangements 
may indirectly lead to new investment in renewable energy generation if more 
customers commit to those arrangements than can be supplied by existing 
sources.  

23. LGCs are generated by accredited renewable energy generation systems at a 
rate of one LGC per megawatt hour of renewable energy actually generated. 
LGCs are traded in an open market, and are generally bought and surrendered 
by Renewable Energy Target (RET) liable entities to fulfil their statutory 
surrender obligations under the Commonwealth Renewable Energy Target 
Scheme. However, anyone can buy LGCs and trade them on LGC trading 
markets and the purchase of LGCs is not tied to the purchase of electricity. 
LGCs can be used by entities as carbon offsets or to become carbon neutral.  

24. The Applicants submit that purchasing LGCs, like GreenPower arrangements, 
does not necessarily directly promote investment in new renewable energy 
sources and hence does not accomplish the Applicants objective of promoting 
investment in renewable energy. For example, the purchase of LGCs may 
simply involve the acquisition of surplus LGCs from the wholesale trading 
market. They argue that even if LGCs are purchased on a sufficient scale to 
increase the spot price of LGCs, this will not necessarily lead to new, long-term, 
investment in renewable energy.  

25. One member of the MREP proposes to acquire LGCs instead of acquiring 
electricity under its GERSA. This Applicant’s (the LGC Applicant) load 
represents only a small part (approximately 2 per cent) of the total indicative 
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load committed to the MREP. The LGC Applicant is not a RET liable entity and 
does not require an electricity supply from the successful bidder. However, it 
wishes to support the MREP and use the LGCs to offset part of its carbon 
footprint, and hence it will purchase LGCs, but not electricity, from the 
successful bidder. 

Consultation 

26. The ACCC tests the claims made by an applicant in support of its application for 
authorisation through an open and transparent public consultation process. 

27. The ACCC invited submissions from about 50 potentially interested parties, 
including electricity retailers and wholesalers and Australian and Victorian 
government energy and environment departments and regulators / agencies.4 
The ACCC also published the application on its public register. Two 
submissions were received. A summary of the public submissions received 
from interested parties follows:  

 Clean Energy Regulator (CER): CER strongly supports the application. 
CER believes the proposal will have a positive impact on competition in 
the relevant geographic and electricity markets and a public benefit in 
line with the objectives of Renewable Energy (Electricity) Act 2000 (Cth).  

The CER submits that a tender of the size required by the Applicants is 
likely to attract a range of competitive bids and postulates that it is 
reasonable to expect the Applicants could achieve lower priced 
renewable electricity (compared to what they pay now) in such a tender. 

CER also submits that it is possible that a tender such as the one 
proposed by the Applicants could encourage greater competition in the 
retail market by facilitating entry of new entrants who are able to supply 
electricity supplied exclusively from renewable energy power stations. 

CER states that while the Applicants may be able to purchase 100 per 
cent renewable electricity without a newly built power station exclusively 
producing renewable electricity, this would be at the expense of a 
shortfall under the Large Scale Renewable Energy Target5 being incurred 
elsewhere.  

 Australian Renewable Energy Agency (ARENA): ARENA is an 
Australian Government agency that provides financial assistance for 
research, development, demonstration, commercialisation or deployment 
of renewable energy technologies. ARENA submits that while no funding 
application has been made to them by the Applicants in respect of the 
MREP, they believe that the arrangements may be relevant to the wider 
renewable energy sector and potentially, future applications to ARENA. 
This is because the MREP is an example of a novel approach for 
procuring and providing renewable energy, which may provide useful 
information to the market. ARENA submits that it is in the public interest 

                                                           
4
  A list of the parties consulted and the public submissions received is available from the ACCC’s public 

register: www.accc.gov.au/authorisationsregister 
5
  The Large-scale Renewable Energy Target requires Australia to generate 33 000 gigawatt hours of 

additional renewable electricity by 2020. 

http://www.accc.gov.au/authorisationsregister
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for new approaches to have the opportunity to proceed, so that the public 
benefits (or otherwise) can be better judged. 

28. All public submissions are available from the ACCC’s public register.6 

ACCC assessment  

29. The ACCC’s assessment of the Conduct is conducted in accordance with the 
net public benefit tests contained in the Competition and Consumer Act 2010 
(Cth) (the CCA).7 The ACCC has taken into account: 

 the application and submissions received from the Applicants and 
interested parties and other relevant information available to the ACCC  

 the likely future without the Conduct for which authorisation is sought.8 In 
particular, each Applicant could independently pursue a source of 
renewable energy. This could take the form of:  

 individually investing in small scale renewable energy 
systems  

 buying GreenPower purchasing arrangements 

 purchasing LGCs, or  

 acquiring carbon credit certificates. 

 the relevant areas of competition likely to be impacted by the Conduct, in 
particular, the retail supply of electricity. In this respect the ACCC 
considers that precise identification of the product dimension of this area 
of competition (for example, residential and small business versus 
industrial and commercial, all types of electricity or carbon-neutral 
electricity), or geographic scope (Victoria or the broader NEM) is not 
required for the purpose of assessing this application for authorisation. 
The ACCC can consider the areas of competition in a broad sense when 
assessing any public benefits and public detriments that would likely 
result from the proposed arrangements. 

 that the Applicants have requested authorisation for fifteen years. 

Public benefit 

30. The ACCC considers that the Conduct is likely to result in public benefits by 
allowing the Applicants to achieve their objectives of securing the construction 
of a new renewable energy generation system and promoting investment in 
renewable energy more efficiently than would be the case if each member of 
the group sourced its supply separately. In particular, the ACCC considers that 
the Conduct is likely to result in the following public benefits. 

                                                           
6
  www.accc.gov.au/authorisationsregister 

7
  Subsections 90(5A), 90(5B), 90(6) and 90(7).  

8
  For more discussion see paragraphs 5.20-5.23 of the ACCC’s Authorisation Guidelines.   

http://www.accc.gov.au/authorisationsregister
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Transaction cost savings 

31. Each Applicant individually tendering and contracting for their electricity supply 
will incur transaction costs, such as the time taken to negotiate and other costs 
such as obtaining legal and technical advice. Potential suppliers will also incur 
transaction costs in negotiating with the Applicants individually. The joint 
tendering process to select an electricity retailer is likely to result in public 
benefits from transaction cost savings, including through sharing of costs 
between members. 

Economies of scale 

32. Demand from any single member of the purchasing group is unlikely to be 
sufficient to underpin investment in a new renewable energy project. Through 
pooling their demand the Applicants can achieve the scale necessary for new 
investment in renewable energy. 

33. The ACCC accepts that absent the Conduct each member of the joint 
purchasing group would still be able to source renewable energy separately, 
most likely from a variety of different suppliers. The ACCC considers that a 
single supply arrangement for the Applicants might realise greater economies of 
scale than individual supply arrangements for each Applicant. These 
efficiencies could be achieved if generation costs per GWh fall as volume 
generated increases. 

Potential for increased competition for retail supply of renewable 
electricity 

34. The combined electricity volume of the joint purchasing group and the length of 
the supply agreements the Applicants are seeking to negotiate is likely to 
encourage increased competition for the tender. The MREP will be the first time 
a group of energy users have come together to use their combined load to 
underpin a new investment in renewable energy. The economies of scale 
realised through the pooled electricity and the novel approach for investment in 
production of renewable electricity may lead to an increase in competition for 
the tender. It may also facilitate the establishment of an additional commercially 
viable supplier of renewable energy competing in the retail energy market.  

 Public detriment 

35. The ACCC considers that the proposed joint tender for the selection of a retailer 
for the future supply of renewable electricity to the joint purchasing group is 
likely to result in some public detriment in the form of joint purchasing group’s 
electricity load not being contestable for the duration of the contract period. 
However this detriment is limited for the following reasons: 

a. the tender process is open and transparent and will ensure that there 
will be competition between retail electricity suppliers to win the 
contract; and 

b. the Conduct involves a relatively small proportion of the electricity load 
of Victoria (0.2 per cent) and an even smaller proportion of the NEM 
(0.06 per cent). As such, the significant volume of the electricity 
required by other users of electricity is not subject to the Conduct and 
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may remain available to alternative suppliers who are not successful 
tenderers for the MREP contract.  

Balance of public benefit and detriment  

36. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the Conduct is likely to result in a public benefit, and that public 
benefit will outweigh any likely public detriment, including any lessening of 
competition. 

37. For the reasons outlined in this draft determination the ACCC is satisfied that 
the likely benefit to the public would outweigh the detriment to the public 
including the detriment constituted by any lessening of competition that would 
be likely to result.  

38. Accordingly, the ACCC is satisfied that the relevant net public benefit test is 
met. 

Length of authorisation 

39. The CCA allows the ACCC to grant authorisation for a limited period of time.9 
This enables the ACCC to be in a position to be satisfied that the likely public 
benefits will outweigh the detriment for the period of authorisation. It also 
enables the ACCC to review the authorisation, and the public benefits and 
detriments that have resulted, after an appropriate period. 

40. In this instance, the Applicants seek authorisation for fifteen years to cover the 
length of time it is anticipated that the tender process will take, time required for 
constructing a new renewable energy generation system and the proposed term 
of the GERSAs. The Applicants state that this time period represents their best 
estimate of the minimum period they would need to commit to buying electricity 
to underwrite the project. 

41. Given the ACCC’s conclusion on the balance of public benefits and public 
detriments and to enable the Applicants to cover for the tender process and the 
term of the GERSAs, the ACCC proposes to grant authorisation for fifteen 
years.  

Draft determination 

42. On 18 March 2016, the Applicants lodged applications for authorisation A91532 
and A91533 with the ACCC. Application A91532 was made using Form A and 
A91533 Form B of Schedule 1, of the Competition and Consumer Regulations 
2010. The Applications were made under subsections 88(1) and 88(1A) of the 
CCA for: 

a. the Applicants to jointly conduct a tender process to identify and select 
an electricity retailer that will supply electricity to the Applicants under 
GERSAs, on the basis that the supplier (individually, or with a 
developer) will use the GERSAs to develop a new renewable energy 
generation system that will supply renewable energy into the NEM; 

                                                           
9  

Subsection 91(1). 
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b. each Applicant to enter into a GERSA with the successful retailer on the 
same general agreed terms and conditions for the acquisition of energy 
from the successful retailer (who may be a sole bidder, or may be a 
member of a retailer and developer consortium); and 

c. each Applicant to consult with each other and make joint decisions 
regarding the administration and operation of some aspects of the 
GERSAs (specifically, periodic and other price reviews, and termination 
for breach of project environmental conditions) 

(the Conduct). 

43. Authorisation is sought as the Conduct may involve making and giving effect to 
agreements that contain a cartel provision or that may have the purpose or 
effect of substantially lessening competition within the meaning of section 45 of 
the CCA including as an exclusionary provision within the meaning of section 
45 of the CCA.  

44. Subsection 90A(1) of the CCA requires that, before determining an application 
for authorisation, the ACCC shall prepare a draft determination.10 

The net public benefit test 

45. For the reasons outlined in this draft determination, the ACCC considers that in 
all the circumstances the proposed arrangements for which authorisation is 
sought are likely to result in a public benefit that would outweigh the detriment 
to the public constituted by any lessening of competition arising from the 
conduct. 

46. The ACCC also considers that the proposed arrangements for which 
authorisation is sought is likely to result in such a benefit to the public that the 
proposed conduct should be allowed to take place. 

Conduct which the ACCC proposes to authorise 

47. The ACCC proposes to grant authorisation to the Applicants for fifteen years to 
the Conduct as outlined in paragraph 42. 

48. This draft determination is made on 17 June 2016. 

Interim authorisation 

49. At the time of lodging the application, the Applicants requested interim 
authorisation to conduct the joint tender process and jointly negotiate the terms 
and conditions of their electricity supply agreements. Interim authorisation was 
not sought to enter into an electricity supply contract with the successful 
tenderer. The ACCC granted interim authorisation under subsection 91(2) of the 
CCA on 14 April 2016. 

                                                           
10

  For an application for revocation and substitution of an authorisation, CCA section 91C(5) requires the 
ACCC to comply with the requirements of section 90A before making a determination. 
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50. Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 

Next steps 

51. The ACCC now seeks submissions in response to this draft determination. In 
addition, the Applicants or any interested party may request that the ACCC hold 
a conference to discuss the draft determination, pursuant to section 90A of the 
CCA.  

 


