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Summary 

The ACCC proposes to re-authorise Tabcorp to give effect to an amended 
agreement with RWWA that will govern its participation in the SuperTAB pool 
operated by Tabcorp. 

The amendments to the existing agreement arise in connection with the 
resolution of a dispute between Tabcorp and RWWA.  The amendments clarify 
the terms of the existing agreement but do not affect the core provisions of the 
pooling arrangements.  

The ACCC proposes to re-authorise the conduct until 15 August 2024 to align 
with the term of the pooling agreement. 

The ACCC will seek submissions in relation to this draft determination before 
making its final decision.  

The application for revocation and substitution 

1. On 23 February 2016 Tabcorp Wagering Manager (Vic) Pty Ltd (Tabcorp) lodged 
an application for the revocation of authorisations1 A91323 – A91328 and their 
substitution with authorisation (A91528, A91535 & A91536) (re-authorisation).  

2. Authorisations A91323 – A91328 were granted in December 2012 for Tabcorp to 
give effect to separate agreements governing the participation of Racing and 
Wagering Western Australia (RWWA) and ACTTAB Limited (ACTTAB) in the 
SuperTAB pool operated by Tabcorp (2012 Agreement(s)). Authorisation of the 
2012 Agreements was granted until 15 August 2018 to align with the term of 
ACTTAB’s 2012 Agreement. 

3. Tabcorp has varied its agreement with RWWA and is seeking a substitute 
authorisation to give effect to amendments to the agreement that seek to clarify the 
circumstances in which RWWA is permitted to transmit bets made through third 
parties to Tabcorp for inclusion in the SuperTAB pool (Varied RWWA Agreement). 

4. As Tabcorp acquired ACTTAB in 2014, it no longer requires authorisation for its 
pooling agreement with ACTTAB. 

The conduct 

5. On 10 February 2016, Tabcorp and RWWA entered into a Deed of Variation and 
Release, which annexes the Varied RWWA Agreement. The Deed of Variation and 
Release provide a number of conditions precedent, including ACCC authorisation 
coming into effect. 

6. As with the 2012 Agreements, the Varied RWWA Agreement will govern RWWA's 
participation in the SuperTAB pool, operated and hosted by Tabcorp.  

                                                           
1
  Authorisation is a transparent process where the ACCC may grant protection from legal action for 

conduct that might otherwise breach the Competition and Consumer Act 2010 (the CCA). Applicants 
seek authorisation where they wish to engage in conduct which is at risk of breaching the CCA but 
nonetheless consider there is an offsetting public benefit from the conduct. Detailed information about 
the authorisation process is available in the ACCC’s Authorisation Guidelines at 
www.accc.gov.au/publications/authorisation-guidelines-2013  

http://www.accc.gov.au/publications/authorisation-guidelines-2013
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7. The SuperTAB pool is a pooling arrangement which operates on a "gross pool 
basis" giving participants, including RWWA, access to consolidated odds, whereby 
dividends are calculated at the conclusion of all wagering. The principal forms of 
wagering that are part of the SuperTAB pool are wagering on harness racing 
(horses), thoroughbred racing (horses), and greyhound racing (dogs). Tabcorp 
seeks authorisation to give effect to the Varied RWWA Agreement and has 
identified the following arrangements which are unchanged from the 2012 
Agreements which may give rise to contraventions of sections 44ZZRF, 44ZZRG, 
44ZZRJ, 44ZZRK, 45 or 47 of the CCA: 

 Tabcorp provides pooling services to RWWA on condition that RWWA 
does not re-supply those pooling services to any other totalisator 
(Pooling Restriction). 

 Tabcorp provides pooling services to RWWA on condition that RWWA 
transmits to Tabcorp all bets received by RWWA of the Approved Bet 
Types on a Host Nominated Race or an International Race (Investment 
Requirement). 

 Tabcorp provides pooling services to RWWA on condition that RWWA 
acquires and maintains Race Fields Approvals from a number of racing 
bodies (Race Fields Approvals Requirement). 

 Tabcorp provides pooling services to RWWA on condition that, if the host 
of an International Pool allows Tabcorp to transmit RWWA bets to that 
pool, RWWA must negotiate and enter into an agreement directly with 
the International Host to obtain all necessary rights and inputs 
(International Pool Requirement). 

 RWWA acquires pooling services from Tabcorp on condition that, when 
Tabcorp supplies pooling services to foreign totalisators, the foreign 
totalisators may not transmit to the SuperTAB pool bets from persons 
resident in Western Australia or who were in Western Australia when 
they placed the bet (Foreign Totalisator Provision).  

 RWWA must accept, process and transmit Approved Bets received by 
RWWA to the SuperTAB pool in accordance with the Victorian 
Totalisator Betting Rules (Racing) (Betting Rules) and the Pooling 
Guidelines. The Betting Rules specify the applicable commission rates to 
be charged by the totalisator on particular pari-mutuel bet types. In 
addition, the Betting Rules contain restrictions on the persons to whom, 
and the circumstances in which, the totalisator can provide services to 
punters.  

8. Tabcorp submits that the amendments to the 2012 Agreement arise in connection 
with the resolution of a dispute between Tabcorp and RWWA whereby Tabcorp 
considered that RWWA was not complying with the terms of the 2012 Agreement. In 
particular, Tabcorp submits that following an inspection in 2014, it concluded that 
there were a number of breaches about the nature of certain bets transmitted by 
RWWA. RWWA does not agree that its conduct was in contravention of the 2012 
Agreement. However both parties wish to avoid legal dispute over the terms of the 
2012 Agreement and entered into negotiations to clarify the terms of the 2012 
Agreement.  

9. Tabcorp submits that the amendments reflected in the Varied RWWA Agreement 
seek to: 
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 clarify the circumstances where RWWA is permitted to transmit bets to 
Tabcorp for inclusion in the SuperTab pool, particularly in respect of bets 
made through, or facilitated by, a third party and, accordingly, provide 
additional rights to RWWA in respect of bets which it will be permitted to 
pool with Tabcorp 

 impose obligations on RWWA to verify the identity of betting parties in 
accordance with anti-money laundering laws 

 ensure compliance with the 2012 RWWA Agreement/Betting Pools 
(specifically the requirement not to accept bets from persons not in 
Approved Jurisdictions) by requiring RWWA to use appropriate location 
technology to verify where a bet is placed 

 strengthen the audit processes within the 2012 RWWA Agreement 

 make certain adjustments to the calculation of the processing fee to be 
paid by RWWA which, in total, compensate Tabcorp for the opportunity 
cost of permitting RWWA to pool additional bets with Tabcorp. 

10. Tabcorp further submits that the amendments do not affect the core provisions of 
the pooling arrangement and do not affect the balance of public benefits and 
detriments. 

11. Tabcorp is seeking authorisation until 15 August 2024 which is the end date of the 
Varied RWWA Agreement (the conduct). 

Tabcorp & RWWA 

Tabcorp  

12. The Tabcorp Group has interests in wagering, gaming and media. 

13. The Application concerns the Tabcorp Group's Wagering division (Wagering 
Division). The Wagering Division's operations, which are primarily conducted in 
Victoria, New South Wales and the ACT, include: 

 off-course totalisator betting on racing and other sports in agencies and 
licensed venues (hotels, pubs and clubs) in Victoria and New South 
Wales and by telephone and the internet 

 on-course totalisators in Victoria, New South Wales and the ACT 

 fixed odds betting on racing and other sports under the TAB and 
tab.com.au brands 

 fixed odds betting on racing, sports and other events via the Northern 
Territory bookmaker Luxbet 

 national racing broadcasting through the Sky Racing television service 

 Sky Sports Radio, a NSW radio broadcasting service which specialises 
in race broadcasts, and 

 Trackside - a virtual fixed odds racing game distributed principally in 
Victoria, New South Wales and the ACT, and licensed in other Australian 
and overseas jurisdictions. 

14. The Wagering Division operates under separate licences in Victoria, New South 
Wales, the ACT and the Northern Territory which enable totalisator wagering. In 
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each of those jurisdictions, it has separate and distinct wagering pools, and 
operates its wagering businesses in accordance with arrangements it has entered 
into with the relevant racing industry authorities in those jurisdictions. 

RWWA  

15. RWWA was established on 1 August 2003 under the Racing and Wagering Western 
Australia Act 2003 (WA) (RWWA Act). 

16. RWWA provides a variety of totalisator and fixed odds wagering products in relation 
to racing and other sporting events.  Its wagering distribution network comprises: 

 a retail network of 319 outlets throughout Western Australia, including 91 
fulltime TAB agencies supported by 103 'pub TAB' agencies and 127 
'self service' agencies 

 an operator assisted call centre for placing bets for thoroughbreds, 
harness, greyhounds, Favourite Numbers, Fixed Odds Sports and 
Racing 

 TABTouch- an internet betting platform that offers the full range of TAB 
betting products 

 Tabtouch.mobi- a platform for betting via mobile phones, and 

 an internet site that provides racing and sporting information 
(www.rwwa.com.au). 

17. In addition, RWWA: 

 manages the distribution of Sky Racing in Western Australia 

 through Racing Radio, broadcasts all meetings covered by RWWA 

 in conjunction with national rule-making authorities, makes rules for the 
conduct of racing in Western Australia and, in all respects, performs the 
role of principal club 

 establishes policies and manages the provision of programs for 
apprenticeship jockeys, trainee drivers and other industry training 
requirements. 

Background 

Pari-mutuel Wagering  

18. Pari-mutuel, or totalisator, wagering is the main form of wagering in Australia.2 

19. In pari-mutuel wagering the final odds are not calculated until after the close of 
betting. All bets are consolidated and the pari-mutuel operator deducts from the pool 
of bets a predetermined commission percentage. The remainder of the pool is 
divided by the number of units bet on the successful outcome to arrive at the 
dividend per unit wagered. Therefore, the odds for a pari-mutuel wager can vary 
after a bet is placed according to other bets placed until the close of betting. 

                                                           
2
  The conduct concerns pari-mutuel wagering. For further information about other wagering forms 

such as fixed odds betting, please see section 4 of Tabcorp’s submission. 
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20. Pooling arrangements generally involve a totalisator with a larger pool 'host' 
offering, for a fee, pooling services to one or more totalisators. This arrangement 
allows totalisators to have access to larger totalisator pools which provides 
increased liquidity and more stable odds. 

21. Totalisators can be classified as either on-course or off-course. The vast majority of 
pari-mutuel turnover in Australia is off-course. In each Australian state and territory, 
one operator is licensed to conduct off-course pari-mutuel wagering. These 
operators are referred to as totalisator agency boards, or more commonly, the TAB. 

22. In Australia there are currently three totalisator pools: 

 SuperTAB pool hosted by Tabcorp. Current guest participants are 
RWWA, Tabcorp ACT, the New Zealand Racing Board and Phumelela 
(the operator of the South African totalisator). 

 Tab Limited pool - operated by Tabcorp in NSW. Regulatory barriers 
currently prevent Tab Limited's participation in the any other pooling 
arrangement. 

 UBet pool – operated by Tatts Group Limited in Queensland, through its 
subsidiary UBET QLD Pty Ltd. Current guest participants in the UBet 
pool are Tatts’ subsidiaries UBET TAS Pty Ltd, UBET NT Pty Ltd and 
UBET SA Pty Ltd. 

Regulation of TABs 

23. Legislation specifies the conditions under which an off-course totalisator licence 
may be granted, including the period of time for which it is granted. It also requires 
the licensee to comply with a large number of conditions, obligations and 
restrictions, such as: 

 the payment of taxes and other fees to the State or Territory Government 

 compliance with legislated maximum or specified commission rates  

 entry into arrangements with the relevant racing industry bodies under 
which the TAB provides economic contributions to the racing industry 
and obtains approvals to conduct wagering activities 

 the requirements for the conduct of the TAB.  

The SuperTAB Pool  

24. The SuperTAB pool is operated on a 'gross pool basis', which works as follows:  

 each of the participating TABs conducts its own pari-mutuel wagering 
business in the course of which it supplies SuperTAB wagering products 
to punters (i.e. it accepts bets from its customers) 

 the bets collected in respect of SuperTAB products are then pooled by 
each TAB 

 the pools of each participating TAB are then notionally co-mingled in the 
SuperTAB pool. In practice, the SuperTAB pool is divided into separate 
pools for each particular bet type on each nominated event  
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 the commission rate payable to each TAB is notionally deducted from the 
SuperTAB pool and credited to the TAB (in proportion to the total wagers 
placed with that participant)  

 Tabcorp operates the SuperTAB pool and calculates the respective odds 
and determines the amount available to pay as dividends to winning 
punters  

 each TAB participant pays dividends to successful punters who have 
placed bets with that participant 

 cash settlements are made between Tabcorp and one or more of the 
TAB participants. A cash settlement is necessary in circumstances 
where the amount required to be paid by a participant to punters in the 
form of dividends does not equal the amount invested by punters with 
that participant. Cash settlements take place every four weeks in arrears, 
and  

 Tabcorp invoices each TAB participant for the amount of the processing 
fee. 

Funding Arrangements to the Racing Industry 

Race Fields Legislation   

25. Prior to the arrival of fixed odds, phone and internet betting in 2000, almost all 
wagering on horseracing events in Australia occurred through the TABs or oncourse 
bookmakers. 

26. Each state's racing industry was substantially funded by that state's TAB.  A 
'Gentlemen's Agreement' existed between the TABs and the state racing authorities 
such that TABs and on course bookmakers could accept wagers on interstate 
racing events without paying for race fields information.  

27. Corporate bookmakers (and betting exchanges) have experienced considerable 
growth since early 2000 with an increase in the popularity of phone and internet 
wagering. This raised concerns in the industry that these operators were generating 
'leakage' away from the TAB, which was the primary source of funding for the racing 
industry. 

28. Although some operators were making voluntary contributions to the industry, there 
was a widespread view that wagering operators were 'free riding' on the content 
generated by the racing codes. In other words, they were making profits from 
offering wagering on the industry's product, without contributing to the cost of 
producing that product.  By operating over the telephone and internet, corporate 
bookmakers were able to offer cheap and innovative wagering products and rapidly 
increased their share of the wagering market.  

29. In 2008 the states introduced legislation requiring wagering operators to pay fees for 
the use and publication of race fields.   

30. Race fields legislation provides the relevant racing control bodies with the power to 
grant approvals to wagering operators to use race fields information - the names of 
horses participating in race meetings as well as their colours and barrier draws. 
Race fields fees are paid to the jurisdiction's racing industry where the event or race 
is held. 
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31. The race fields fees are calculated differently in each jurisdiction whereby the racing 
bodies in each state have been given the discretion to impose the fee for the use of 
the information and discretion over the structure and level of the fee.  

Revenue and/or profit sharing arrangements 

32. Tabcorp submits that the racing industries in Victoria and Western Australia have 
revenue and/or profit share arrangements with the TAB licensed in that jurisdiction.  

33. Such arrangements are a significant source of funding to the racing industry in each 
state. The commission arrangements vary from state to state, and vary between 
various products offered by the wagering operators and racing codes.   

Consultation 

34. The ACCC tests the claims made by an applicant in support of its application for 
authorisation through an open and transparent public consultation process. 

35. The ACCC invited submissions from a range of potentially interested parties 
including racing associations, peak bodies, consumer groups, state and federal 
government and relevant regulatory bodies. 

36. The ACCC received one submission from the Victorian Racing Industry (VRI) which 
supports the application on the grounds that the successful conduct of the 
SuperTAB pool relies upon the critical mass of totalisator wagering investment 
achieved by RWWA’s participation. The VRI submits that a key public benefit of the 
SuperTAB pool is the assured funding stream it provides to the racing industries 
within each participant’s jurisdiction. 

ACCC assessment 

37. The ACCC’s assessment of the conduct is carried out in accordance with the 
relevant net public benefit tests3 contained in the Competition and Consumer Act 
2010 (Cth) (the CCA). In broad terms, the ACCC may grant authorisation if it is 
satisfied that the likely benefit to the public from the conduct would outweigh the 
likely detriment to the public, including from any lessening of competition. 

Relevant areas of competition 

38. Tabcorp submits that the application relates to: 

 the supply of pooling services by Tabcorp to RWWA  

 the supply of pari-mutuel wagering on racing by Tabcorp and RWWA. 

39. Tabcorp submits that the relevant market for the purposes of assessing the 
application is (at least) the national market for the supply of wagering on racing, 
including products offered by bookmakers and betting exchanges. However, 
Tabcorp notes it is arguable that the relevant product market is broader and 
includes wagering on other sports or events, and other forms of gambling.  

                                                           
3
  Subsections 91C(4), 91C(7), 90(5A), 90(5B), 90(6), 90(7), 90(8).  
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40. The ACCC considers that the relevant area(s) of competition include the supply of 
pooling services and the supply of pari-mutuel wagering on racing. Although there 
are exclusive licensing restrictions which mean that a consumer could only place 
pari-mutuel and fixed odds retail bets in his/her jurisdiction, there is evidence to 
suggest that competition is growing between wagering providers across jurisdictions 
due to the prominence of online wagering, potentially indicating a national market 
for these services. However the ACCC considers that it is not necessary to precisely 
define the geographic scope of the relevant area(s) of competition in this instance. 

Future with and without 

41. To assist in its assessment of the conduct against the authorisation tests, the ACCC 
compares the benefits and detriments likely to arise in the future with the conduct 
for which authorisation is sought against those in the future without the conduct the 
subject of the authorisation.  

42. Tabcorp submits that authorisation is important for the continued provision of 
pooling services generally, including the provision of pooling services to RWWA. It 
submits that if the Varied RWWA Agreement was not authorised, this would 
jeopardise, and potentially preclude, the ability of Tabcorp to continue to provide 
pooling services to RWWA. 

43. Tabcorp submits that in the absence of pooling with Tabcorp, RWWA would have to 
operate its own pool. This pool would be significantly smaller than the combined 
SuperTAB pool. As a result, RWWA’s customers would lose benefits associated 
with a more stable and liquid pool. 

44. The ACCC has previously noted that RWWA may consider the possibility of 
alternate pooling arrangements to achieve the stability provided by participating in a 
larger pool. However, the ACCC also notes that there may be similar competition 
and other regulatory approvals required before such arrangements are given effect, 
to the extent they are otherwise feasible. In the circumstances, the ACCC considers 
that Tabcorp’s description of the likely future without the conduct is reasonable.   

Public benefit 

45. The CCA does not define what constitutes a public benefit and the ACCC adopts a 
broad approach. This is consistent with the Tribunal which has stated that the term 
should be given its widest possible meaning, and includes: 

…anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principal elements … the achievement of 
the economic goals of efficiency and progress.

4
 

46. Tabcorp submits that the substantive provisions of the 2012 Agreement are 
maintained within the Varied RWWA Agreement and as such, the ACCC’s 
conclusions in respect of public benefits remain valid. 

Increased competition through more stable totalisator pool 

47. The Varied RWWA Agreement enables RWWA to pool the bets it takes from 
punters on nominated national and international races in the SuperTAB pool.  

                                                           
4
  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in 

Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. 
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48. Tabcorp submits that gaining access to a larger pool provides public benefits to 
totalisators and consumers in the form of sustainability and stability of the pool. 

49. Tabcorp has identified a number of benefits to consumers which flow from access to 
a larger totalisator pool including: 

 Stability - a large bet placed with a small totalisator could distort the 
calculation of odds for the relevant race and potentially the winnings of 
other punters who have wagered on that race 

 Increased liquidity - a larger pool means there is more money available 
to distribute to winning punters  

 Access to new pari-mutuel pools - it is unlikely that RWWA would have 
sufficient volume for it to be commercially viable for them to operate 
pools on many international races in their own right and therefore offer 
customers access to these pools. 

50. Tabcorp further submits that the increased stability of the host totalisator's pool, 
allows the host to: 

 offer an enhanced wagering product for consumers 

 compete more effectively with other large totalisator pools; and 

 attract and negotiate international pooling arrangements. 

51. Tabcorp submits that the improved stability of Tabcorp’s pool, and its consequent 
ability to negotiate international pooling arrangements, are additional public benefits 
arising from its pooling arrangements with RWWA. 

52. Consistent with its previous assessments in 2009 and 2012, the ACCC accepts that 
having access to a larger totalisator pool is likely to assist RWWA to compete more 
effectively by providing access to a more stable pool which would have less 
fluctuations in the odds for a race than might have occurred in a smaller totalisator 
pool. The ACCC understands that this is particularly important in seeking to attract 
high value punters who place greater importance on the stability of the pool. 

Benefits flowing to the racing industry 

53. Tabcorp submits that larger pools attract more customers both domestically and 
internationally, resulting in increased participation in wagering and flow on benefits 
to the racing industry in Victoria and Western Australia.  

54. The racing industries in Victoria and Western Australia have revenue and/or profit 
share arrangements with the TAB licensed in that State or Territory. For example, 
Tabcorp is currently required to share 50% of total net profit derived from wagering 
and betting under the Wagering and Betting Licence with VicRacing. On this basis, 
Tabcorp submits that increased participation in wagering will result in additional 
funds being provided to racing industry bodies.  

55. Tabcorp submits that by improving the stability of the totalisator pools offered by 
Tabcorp and RWWA, the Varied RWWA Agreement may lead to an increase in the 
turnover of Tabcorp and RWWA. To the extent that they do so, the Varied RWWA 
Agreement would result in increased funding to the racing industries in Victoria and 
Western Australia, due to their revenue and/or profit share arrangements with 
Tabcorp and RWWA. Tabcorp submits that this would constitute a benefit to the 
public.  
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56. The Victorian Racing Industry (VRI) supported the arguments put by Tabcorp 
regarding the public benefits of the assured funding stream the SuperTAB pool 
provides to the racing industries in each participant’s jurisdictions.  

57. As described above, the ACCC considers that the proposed arrangement would 
enhance RWWA’s product offering by increasing the stability of its totalisator pool.    
To the extent that this enhanced product results in RWWA attracting customers who 
would otherwise bet with corporate bookmakers and betting exchanges who make a 
lesser contribution (than RWWA) to the cost of producing racing products,  the 
conduct may reduce the extent of free-riding on racing industry products as 
described at paragraph 28.  This is a potential further public benefit. 

Public detriment 

58. The CCA does not define what constitutes a public detriment and the ACCC adopts 
a broad approach. This is consistent with the Tribunal which has defined it as: 

…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement of 
the goal of economic efficiency.

5
 

59. The ACCC’s assessment of the likely public detriments from the conduct follows. 

60. Tabcorp submits that the anti-competitive detriment resulting from the Varied 
RWWA Agreement is limited to the risk of a reduction in competition between 
Tabcorp and RWWA. However, Tabcorp submits that any resulting anti-competitive 
detriment is insignificant. 

61. Under the Varied RWWA Agreement, Tabcorp and RWWA as participants in the 
SuperTAB pool will, subject to any discounts, rebates or other offerings, offer 
identical pari-mutuel odds, thereby limiting price competition for wagering services. 

62. Agreements between competitors which influence pricing decisions can result in 
higher prices for consumers and direct resources away from their most efficient use 
which can lead to public detriments. 

63. The ACCC previously concluded that any public detriments flowing from the 2012 
Agreements were likely to be mitigated by the following factors: 

 with or without the agreement, legislative restrictions prevent totalisators 
and corporate bookmakers from competing for wagering customers 
acquiring services through retail outlets 

 to the extent that online and phone wagering products offered by non-
SuperTAB totalisators and corporate bookmakers compete with the 
products offered by the SuperTAB pool, these competitive pressures are 
likely to act as a constraint on the level of detriment arising under the 
2012 Agreements. 

64. Tabcorp submits that this conclusion remains valid and that since 2012, competition 
from corporate bookmakers has increased significantly. 

65. The ACCC remains of the view that the factors identified above will continue to 
mitigate the extent of any public detriments arising from the conduct. 

                                                           
5 

 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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66. The ACCC has also considered whether any of the new aspects of the Varied 
RWWA Agreement would result in public detriments and is of the view that they will 
have minimal if any impact on the extent to which the conduct results in public 
detriment. 

Balance of public benefit and detriment  

67. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the conduct is likely to result in a public benefit, and that public 
benefit will outweigh any likely public detriment, including any lessening of 
competition. 

68. The ACCC considers that the conduct is likely to result in public benefits by enabling 
RWWA to compete more effectively by providing access to a more stable pool 
which would have less fluctuations in the odds for a race than might have occurred 
in a smaller totalisator pool. 

69. The ACCC considers that any public detriment that may arise from the conduct is 
likely to be limited as a result of the factors listed at paragraph 63. 

70. For the reasons outlined in this draft determination the ACCC is satisfied that the 
conduct is likely result in a public benefit that would outweigh the likely public 
detriment, including the detriment constituted by any lessening of competition that 
would be likely to result.  

71. Accordingly, the ACCC proposes to grant authorisation. 

Length of authorisation 

72. The CCA allows the ACCC to grant authorisation for a limited period of time.6 This 
enables the ACCC to be in a position to be satisfied that the likely public benefits 
will outweigh the detriment for the period of authorisation. It also enables the ACCC 
to review the authorisation, and the public benefits and detriments that have 
resulted, after an appropriate period. 

73. In this instance, Tabcorp seeks authorisation until 15 August 2024 which is the end 
date of the Varied RWWA Agreement. Tabcorp submits that: 

 in the 3 years since the ACCC granted authorisation to the 2012 RWWA 
Agreement, there has been significant public benefit and minimal, if any, 
anticompetitive detriment 

 the ACCC may re-consider its grant of authorisation at any time if there 
has been a material change of circumstances since the authorisation 
was granted 

 granting authorisation for the entire term of the Varied RWWA 
Agreement would avoid the significant time and expense involved in 
preparing and considering a further application for authorisation in 
respect of the same agreement. 

74. The ACCC notes Tabcorp’s submissions. In the circumstances, the ACCC 
considers it appropriate to grant authorisation until the end of the Varied RWWA 
Agreement on 15 August 2024. 

                                                           
6 

 Subsection 91(1). 
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Draft determination 

The application 

75. Applications A91528, A91535 & A91536 were made using a Form FC, under 
subsection 91C(1) of the CCA. Authorisation is sought to give effect to the Deed of 
Variation and Release and Varied RWWA Agreement which governs RWWA’s 
participation in the SuperTAB pool.  

76. Authorisation is sought as the conduct may contain a cartel provision or may have 
the purpose or effect of substantially lessening competition or be an exclusionary 
provision within the meaning of section 45 of the CCA or may constitute exclusive 
dealing within the meaning of section 47 of the CCA.  

77. Subsection 90A(1) of the CCA requires that before determining an application for 
authorisation the ACCC shall prepare a draft determination.7 

The net public benefit test 

78. For the reasons outlined in this draft determination, the ACCC is satisfied, pursuant 
to sections 90(5A), 90(5B), 90(6) and 90(7) of the CCA, that in all the circumstances 
the conduct for which authorisation is sought is likely to result in a public benefit that 
would outweigh any likely detriment to the public constituted by any lessening of 
competition arising from the conduct. 

79. The ACCC is satisfied, pursuant to section 90(8) that the conduct for which 
authorisation is sought is likely to result in such a benefit to the public that the 
conduct should be allowed to take place. 

Conduct which the ACCC proposes to authorise 

80. The ACCC proposes to revoke authorisations A91323 - A91328 and grant 
authorisations A91528, A91535 & A91536 to Tabcorp to give effect to the Deed of 
Variation and Release and Varied RWWA Agreement which governs RWWA’s 
participation in the SuperTAB pool as described at paragraphs 5-11.  

81. The ACCC proposes to grant authorisations A91528, A91535 & A91536 until 15 
August 2024. 

82. Further, the proposed authorisation is in respect of the Varied RWWA Agreement as 
it stands at the time authorisation is granted. Any changes to the Varied RWW 
Agreement during the term of the proposed authorisation would not be covered by 
the proposed authorisation. 

83. This draft determination is made on 21 April 2016. 

                                                           
7
  Subsection 91C(5) requires the ACCC to comply with the requirements of s90A prior to making a 

determination. 
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Next steps 

84. The ACCC now seeks submissions in response to this draft determination. In 
addition, consistent with section 90A of the CCA, Tabcorp or an interested party 
may request that the ACCC hold a conference to discuss the draft determination. 
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