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Our Ref:

Melbourne EAWIYER'S
Reply to:
MELBOURNE [evel 16 South Tower Rialto
Andrew Lumb 525 Collins Street Melbourne 3000 DX 490
Contact Tel: 039614 7111 Fax: 03 9614 3192
a|umb@nevettf0rd.c0m.au email: melbourne@nevettford.com.au
7 April 2016

The General Manager

Adjudication Branch

Australian Competition & Consumer Commission

GPO Box 3131

CANBERRA ACT 2601 BY EMAIL: david.hatfield@accc.gov.au
tanya.hobbs@accc.gov.au

Dear Sir

Victorian Farmers Federation
Application for Authorisation under Section 88(1) of the
Competition and Consumer Act 2010

On behalf of Victorian Farmers Federation, we enclose the following:

1. Application for Authorisation pursuant to Section 88(1) of the Competition and
Consumer Act 2010; and

2. letter dated 30 March 2016 from the Commission with respect to fee waiver.
Yours faithfully

Nevett ford

7 ho k.

Andrew Lumb
Special Counsel

Encl
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Form B

Commeanwealth of Australia

Competition and Consumer Act 2010 — subsections 88 (14) and (1)

AGREEMENTS AFFECTING COMPETITION OR INCORPORATING
RELATED CARTEL PROVISIONS: APPLICATION FOR
AUTHORISATION

To the Australian Competition and Consumer Commission:

Application i1s hereby made under subsection(s) 88 (1A)/88 (1) of the Competition and
Consumer Act 2010 for an authorisation:

to make a contract or arrangement, or arrive at an understanding, a provision of which

would have the purpose, or would or might have the effect, of substantially lessening
competition within the meaning of section 45 of that Act.

to give effect to a provision of a contract, arrangement or understanding which
provision has the purpose, or has or may have the effect, of substantially lessening
competition within the meaning of section 45 of that Act.

(Strike out whichever is not applicable)
PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM
1. Applicant

(a)  Name of Applicant:
(Refer to dirvection 2)

A91534 Victorian Farmers Federation

{b)  Short description of business carried on by applicant:
(Refer to direction 3)

The Applicant is a company limited by guarantee incorporating a federation of different
graphs of agricultural growers including the Chicken Meat Group, which has the following
branches:

¢« the Baiada Growers Group;

s the Hazeldene Growers Group;

+« the Inghams Growers Group;

« the Turi Growers Group;
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and as such is the representative organisation for chicken growers contracted
in Victoria to each of the relevant processors:

{c)  Address in Australia for service of documents on the applicant:

Victorian Farmers Federation Chicken Meat Group, Farrer House, 24-28 Collins
Street, Melbourne VIC 3000 — email — Imannix@vff.org.au

2. Contract, arrangement or understanding

(a)  Description of the contract, arrangement or understanding, whether proposed or
actual, for which authorisation is sought:
(Refer to direction 4)

See Annexure “A”

(b)  Description of those provisions of the contract, arrangement or understanding
described at 2 (a) that are, or would or might be, cartel provisions, or that do, or
would or might, have the effect of substantially lessening competition:

{Refer to direétion 4)

See Annexure “A”

{c)  Description of the goods or services to which the contract, arrangement or
understanding (whether proposed or actual) relate:

See Annexure “A”

(d)  The term for which authorisation of the contract, arrangement or understanding
{(whether proposed or actual) is being sought and grounds supporting this period of
authorisation:

See Annexure “A”
3. Parties to the proposed arrangement

(a)  Names, addresses and descriptions of business carried on by other parties or
proposed parties to the contract or proposed contract, arrangemeni or
understanding:

See Annexure “B”

{b)  Names, addresses and descriptions of business carried on by parties and other
persons ont whose behalf this application is made:
(Refer to direction 5)

See Annexure “B”
4, Public benefit claims

(a)  Arguments in support of authorisation:
(Refer (o direction 6)

See Annexure “C”

(b)  Facts and evidence relied upon in support of these claims:

See Annexure “C”

piah_vi00873t_55884_015.doc



5, Market definition

Provide a description of the market(s) in which the goods or services described at 2
(c) are supplied or acquired and other affected markets including: significant
suppliers and acquirers; substitutes available for the relevant goods or services; any
restriction on the supply or acquisition of the relevant goods ar services (for
example geographic or legal restrictions):

{Refer to direction 7)

See Annexure “D*
6, Public detriments

(a)  Detriments to the public resulting or likely to result from the authorisation, in
particular the likely effect of the contract, arrangement or understanding, on the
prices of the goods or services described at 2 (¢) and the prices of goods or services
in other affected markets:

(Refer 1o direction 8)
See Annexure “E”

(b)  Facts and evidence relevant to these detriments:

Seec Annexure “E”
7. Ceontract, arrangements or understandings in similar terms

This application for authorisation may also be expressed fo be made in relation to
other contracts, arrangements or understandings or proposed contracts,
arrangements or understandings, that are or will be in similar terms to the
abovementioned contract, arrangement or understanding,

(a) Is this application to be s0 expressed?

No, see paragraph 2(a} which sets out the categories of contracts, arrangements or
understandings in respect of which application is made.

(b) If so, the following information is to be furnished:

(1) description of any variations between the contract, arrangement or understanding
for which authorisation is sought and those confracts, arrangements or
understandings that are stated to be in similar terms:

(Refer to direction 9}

Not Applicable

(i) Where the partics to the similar term contract(s) are known — names, addresses
and descriptions of business carried on by those other parties:

Not Applicable
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(iif) 'Where the parties to the similar term contract(s) are not known — description of
the class of business carried on by those possible parties:

Not Applicable
8. Joint Ventures

{a)  Does this application deal with a matter relating to a joint venture (See section 47 of
the Competition and Consumer Act 2010)?

No

(b)  If so, are any other applications being made simultaneously with this application in
relation to that joint venture?

Not Applicable
{c) Ifso, by whom or on whose behalf are those other applications being made?

Not Applicable

g, Further infoermation

(a) Name and address of person authorised by the applicant to provide additional
information in relation to this application:

Mr Andrew Lumb

Nevett Ford Lawyers

Level 16, South Tower Rialto
525 Collins Street
MELBOURNE VIC 3000
Telephone: 03 5614 7111

Email: alumbimevettiord.com.au

Signed by/on behalf of the applicant

...................................................................

(Full Name)

Cheel fxeccte. ﬁ@c et

(Posmon in Organisation)
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DIRECTIONS

1.

2

A

Use Form A if the contract, arrangement or understanding includes a provision which is,
or might be, a cartel provision and which is also, or might also be, an exclusionary
provision. Use Form B if the contract, arrangement or understanding includes a provision
which is, or might be, a cartel provision or a provision which would have the purpose, or
would or might have the effect, of substantially lessening competition. [t may be
necessary to use both forms for the same contract, arrangement or understanding,

in lodging this form, applicants must include all information. including supporting
evidence. that they wish the Commission to take into account in assessing the application
for authorisation.

Where there is insufficient space on this form to furnish the required information, the
information is to be shown on separate sheets. numbered consecutively and signed by or
on behalf of the applicant.

Where the application is made by or on bchalf of a corporation, the name of the
corporation is io be inserted in itemy 1 (a), not the name of the person signing the
application and the application is to be signed by a person authorised by the corporation
to do so.

Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which the application is made.

Provide details of the contract, arrangement or understanding (whether proposed or
actual) in respect of which the autherisation is sought. Provide details of those provisions
of the contract, arrangement or understanding that are, or would or might be, cartel
provisions. Provide details of those provisions of the contract, arrangement or
understanding that do, or would or might, substantially lessen competition.

tn providing these details:

()  to the extent that any of the details have been reduced to writing, provide a true
copy of the writing; and

{b)  to the extent that any of the details have not been reduced to writing, provide a full
and correct description of the particulars that have not been reduced to writing.

Where authorisation is sought on behalf of other parties provide details of each of those
parties including names, addresses, descriptions of the business activities engaged in
relating to the subject matter of the authorisation, and evidence of the party’s consent to
authorisation being sought on their behalf.

Provide details of those public benefits claimed to result or to be tikely to result from the
proposed contract, arrangement or understanding including quantification of those
benefits where possibie.

Provide details of the market(s) likely to be effected by the contract, arrangement or
understanding, in particular having regard to goods or services that may be substitutes for
the good or service that is the subject matter of the authorisation.

Provide details of the detriments to the public which may result from the proposed
contract, arrangement or understanding including quantification of those detriments
where possible.
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Where the application is made also in respect of other coniracts, arrangements or
understandings, which are or will be in similar terms to the contract, arrangement or
understanding referred to in item 2. furnish with the application details of the manner in
which those contracts, arrangements or understandings vary in their terms from the
contract, arrangements or understanding referred to in item 2.

piah_viD0873t_55604_015.dog



ANNEXURE A
2. Contract, arrangement or understanding

{a) Description of the contract, arrangement or understanding whether proposed

or actual for which authorisation is sought:

The Applicant seeks authorisation on behalif of the members of each of the growers
groups of the following chicken meat processors {including present members and

those who become members in the future):

Baiada Poultry Piy Ltd

Hazeldene Chicken Farm Pty Ltd
Inghams Enterprises Pty Ltd

Turi Foods Farming Division Pty Lid

to in each case act collectively in negotiating with the processor to which they provide

growing services:

{0 growing fees and other terms and conditions of chicken growing
contracts;

(i) adiustment and review of growing fees and other maiters arising from
time teo time under/or in relation to the terms of chicken growing
contracts;

(iif) resolution of disputes which from time to time arise under chicken
growing contracts or otherwise arise between the processor and a
grower or growers.

The Applicant also seeks authorisation to give effect to agreements collectively
negotiated pursuant to sub-paragraphs (i}, {ii} and (jii} above, or pursuant to
authorisations previously granted under Section 88 of the Compeitition and Constumer

Act 2010 or predecessor legislation.

(b} The description of those provisions of the contract arrangement or
understanding described at 2{a) that are or might be cartel provisions or that

do or would or might have the effect of substantially lessening competition:

Insofar as the collective negotiation by chicken growers with their processor results in
contract terms and conditions and pricing arrangements with the processor that are
commoen to all growers, they might be considered as lessening competition, because
without collective negotiation the processor might negotiate differing arrangements

with individual growers.

piah_w006731_55894_018 deex



(c)

{d}

Description of the goods of services to which the contract arrangement or

understanding (whether proposed or actual) relate:
Chicken growing services.

The term for which authorisation of the contract arrangement or understanding
(whether proposed or actual) is being sought and grounds supporting this
period of authorisation:

The term applied for is 10 years. The necessity for authorisation is an industry
structural issue and not a temporary or locatised situation requiring protection for a
limited period. A number of authorisations have been granted in the past to chicken
growers in different parts of Australia, and some of these, particularly in more recent
years, have been granted for terms of 10 years, thus minimising the necessity for
growers to go through a renewal or replacement process. It should also be noted
that increasingly growing contracis are entered into for 10 year terms because of the
very high capital costs of establishing new farms, which tend to be significantly bigger
than in the past, and the resulting necessity to amertise those costs over the contract

period as reguired by a financier.

prah_a06734_55884_018 docx



ANNEXURE B
3. Parties to the proposed arrangement:

{a} Names, addresses and descriptions of business carried on by other parties or
proposed parties to the contract or proposed contract, arrangement or

understanding:

Baiada Poultry Pty Ltd — 642 Great Western Highway, Pendle Hill NSW 2145;
Hazeldene Chicken Farm Pty Lid — 74 Hazeldene's Road, Lockwood VIC 3551;
Inghams Enterprises Pty Ltd — 203 -209 Northumberiand Street, Liverpocl NSW

2170
Turi Farming Division Pty Ltd — 5 Lipton Drive, Thomastown VIC 3074,

Each of the above is an integrated chicken meat processor operating breeding farms,
hatcheries and processing planis. All of them have Victorian operations and Baiada

Pouitry Pty Ltd and Inghams Enterprises Pty Lid operate nationally.

{b} Names, addresses and descriptions of business carried on by parties and
other persons on whose behalf this application is made.
Names and address of the present members of each of:
The Baiada Growers Group;
The Hazeldene Growers Group;
The Inghams Growers Group;
The Turi Growers Group.

are listed as attached to this Annexure. Each carries on a business of providing

chicken growing services to a chicken meat processor.

Application is also made on behalf of persons who are the members of each of such
groups from time to time in the future, all of whom will carry on businesses providing

chicken growing services to a chicken meat processor.
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ANNEXURE C
4, Public benefit claims:

Arguments in support of authorisation:

Industry Structure

For some years in Victoria, nearly ali chicken meat production has been in the hands
of four processing companies. As has been well documented previously the industry
is vertically integrated with the production process of each processor typically
extending from breeding farms to sale of the processed product to supermarkets, the
fast food industry, wholesalers and other retailers. However, the growing phase,
which involves raising day old chickens to processable condition is mostly outsourced
1o contracted growers who provide exiensive facilities inciuding shedding and
associated equipment and also provide the husbandry services. The processing
companies deliver and collect the batches of chickens and provide feed and
medication in accordance with the processors nutriticnal requirements. A number of
factors, including bio-security considerations, geographical iocation, necessity for an
assured continuous supply and contractual certainty, militate against mobility in
pracessor grower relationships.

Industry Stability

The industry structure and the relatively minimal influence on growers in the supply
chain creates an imbalance of bargaining power between an individual grower and
the processing company, particwarly in the case of the nationally operating
processors. Historically in Victoria a balancing facter has been necessary to provide
stability in the industry. In the 1970's following a period of unrest and instability in
processor grower relationships, the Broiler Chicker Industry Act in 1978 provided
stability via what was in effect industry wide collective bargaining under a regulated
system. When this was dismantied in 1999, a further period of instability followed
until Authorisation A40093 for collective bargaining was granted, and each of the
groups of coniracted growers in Victoria managed over a period of time to negotiate
coniractual terms including pricing arrangements which have provided relative
stability and certainty since that time.

Encouragement for Investment

Without stability and certainty, it would not be possible for growers ic invest the very

significant amounts now required to establish new farms, or to purchase existing
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efficient modern farms. Currently the approximate cost of new shedding in Victoria is
$1million for a 50,000 bird shed. New farms are much larger than in the past and
comprise multiple sheds. The capital cost of establishing farms in Victoria is
exacerbated by the Victorian Code for Broiler Farms which is incorporated in ail
planning schemes in Victoria and prescribes buffer zones necessitating larger farm
areas, resulting in higher land cost. Traditionally, most farms on the Mornington

Peninsula in Victoria were located on much smaller areas.

Revenue Flows

Lending institutions are becoming increasingly sensitive about the necessity {0
amortise borrowings over the contract term and the necessity for the confract terms
and conditions to ensure consistent revenue to enable the grower to service finance
commitments. As growing fees are for the most part based on a price per bird raised,
fiuctuations in numbers of birds placed by the processor mean fluciuations in revenue
unless there are adjusting mechanisms (referred to as productivity adjustments) built
into the payment provisions in the contract to address fluctuations in mortality rates,
density levels (numbers of birds placed in a batch) and batch rates (the number of
batches of chickens placed with the grower each year). Under the regulated system
in Victoria, the statutory Victorian Broiter Industry Negetiation Commitiee used to
authorise variations to the standard fee designed to address some of these issues to
an extent. Since Authorisation, A40093 was granted, each of the grower groups in
Victoria has collectively negotiated varying but more comprehensive adjusting
mechanisms of this type. These arrangements are from time to time revisited on a
group basis and there are other arrangements of a group nature, such as pool
schemes, which similarly from time 1o time are the subject of colleclive negotiation or

dispute resolution.

Grower Input

It is contended that satisfactory arrangements of this sort would net have been
achieved by individual negotiation, and on an ongeing basis they are necessarily
matiers which require collective negotiation. Negotiation on a group basis has
hecome an inbuilt reality, and is to a greater or lesser extent recognised in the
contract terms and conditions of all of the processors. Grower input generally into
coniract terms and conditicns would be very much less in the absence of collective
bargaining, as standard processor mandated contracts would inevitably prevail,
There are likely to be less disputes if contract terms and conditions are negotiated

and signed off coliectively by growers.
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Reduced Transactions

There are obvious benefits for both growers and processors in eliminating multiple

individual negotiations.

Market information

Individual growers are likely to have limited understanding of the market and other
forces at work in the supply chain which impact on coniract terms and conditions. In
recent years changing market trends and emergence of the so called "welfare
brands” have led the two major supermarket chains to require processors fo supply
either some or all of the processed product with branding evidencing production in
accordance with particular accreditations. Apart from Free Range Egg and Poultry
Association (FREPA) accreditation, RSPCA accreditation has reguired significant
capital expenditure on facilities by growers and has increased growing costs.
Recompense for these costs has necessarily been an across the board issue for
each group, affecting all or a significant proportion of growers, and has been
negotiated collectively with processors by the grower groups. There are unresclved
issues rebounding in contract terms and conditions as to the consequencas of a
grower failing accreditation audits, in particular as to where loss should lie with
respect to product unable tc be sold by the processor with the retevant accreditation.
These issues are perceived by growers to involve potential shifting of risk to growers,
emanating initially from pressure down the supply chain, and as such require a
common approach. There are a number of other issues potentially impacting on
growers arising from accreditation and branding, and the resuiting changes rapidly
occurring in the manner in which processors are conducting their businesses.
individual growers would normally have very limited ability fo deal with processors
over such issues and it is submitted that it is far more efficient and less likely to result
in dispute if growers can deal collectively with processors in relation to matters of this

sort.
Conclusion

It is difficult to see how the industry could operate with siability and efficiency under

the complex conditions now applying, without collective bargaining.
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ANNEXURE D

5.  Market definition:

Market for processed chicken meat

Chicken meat production and consumption in Australian has increased exponentially

over a period of years as the followings gquotes and statistics indicate:

“Over the past 2 decades, consumption has increased by over 60% while over the

same period price has decreased by 40%."

Nationally, slaughterings and consumption figures in 2014 compared with 2006 were

as follows:

2006 2014
Slaughterings 448,800,000 587,300,000
Consumption per person 37.7kg 44 8kg®

“On the basis of the most recent statistics the industry forecasts chicken meat
consumption to increase to 48kg by 2015 — 2016 and exceed tofal red meat

consumption before 2020".°

There appears to be no indication of decline in market demand for processed chicken
meat, although there are changes in product for which market demand exists e.g.
emergence of free range and other welfare brands and the increased demand for

further processed chicken meat products.

Despite burgeoning production aver a periad of years, ownership of production is
narrowly held, more s¢ rather than less so over recent years,

“Two large integrated national companies supply more than 70% of Australia’s broiler
chickens — Baiada and Inghams Enterprises — following the acquisition of Bartter —
Steggles by Baiada in July 2009 ..... The balance of the market is supplied by
another six medium sized privately owned companies with each supplying between
approximately 3% and 9% of the national market, and a myriad of smaller

processors”.’

it is increasingly the case that the market for processed chicken meat is a naticnal
market and far less State based than it was 20 vears ago. The two nationally

" ACMF-The Austratian Chicken Meat Industry - an Industry in Profile Page 28.

% Australian Government Department of Agriculture Commodities Statistics 2014.
* ACMF -- The Australian Chicken Meat Industry — an Industry in Profile Page 43.
* ACMF website hitp:www.chicken.org.au
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operating processors with 70% of national production, shift production and finished
product around Australia as it best suits them commercially. A major contributing
factor to this processor flexibility has been the increased market demand for different
product types, whether it be free range or further processed products. Baiada once
grew free range chickens in Victoria but no longer does so and grows free range in
South Australia and in New south Wales. Several years ago Inghams switched afl of
their growers in Western Australia to free range, but are now establishing free range
farms in South Australia. Inghams have several plants spread across Australia for
further processing of specific products. Smaller birds processed earlier are required
for the fast food industry and larger birds, grown out for a longer period are reguired
for supermarkets. Requirements in this respect may mean shifting of product from

ane State to another.

Inghams is now organised and managed on the basis of two regions, the Southern
Region cemprising Victoria, Tasmania, South Australia and Western Australia, in the

Northern Region comprising New South Wales and Queenstand.

The two national companies have the ability to grow chickens where it best suits
them. If land costs and establishmeant costs are high in one State and become
reflected in growing fees, they can over a period of time shift their requirements for
expansion in available shedding and expansion in growing services to another State

where these costs are lower.

These sorts of ebbs and flows are reflected in the fact that by 2011 Victoria's
proportion of national production had shrunk to 23.8% from approximately 28% some
years earlier.’ In the same period South Australia’s proportion of national production
rose from approximately 8% to 13.2%. Although growers do not have available
statistics, it is thought that Victoria is now a net importer of processed product and

South Australia a net exporter.

While processors, particularly the two nationals, have fiexibility and the ability to
influence demand for chicken growing services in a State or region, growers have
very little mobility or ability to engage in & market for chicken growing services. A
further factor in this respect, in addition to the traditional structural constraints on
growers mobility, is the increasing role of accreditations. Processors, depending on
their principal markets, have differing facility requirements in this respect. As an
example, Inghams are requiring many new farms to be both FREPA and RSPCA

barn raised accredited, to provide them with flexibility in placing product in the market

® ACMF — The Australian Chicken Meat Industry — an Industry in Profile Page 15.
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place. Inthe past, one chicken growing farm was pretty much like another,
irrespective of the processor to which it was centracted, and it was common for farms
tc be lent by one processor to another to accommodate shifis in shedding
requirements. The differing facility and accreditation requirements of processors
which have been developing in recent years has had the effect of creating what are

almost single processor farms.

Market for chicken qrowing services

There are four processors operating in Victoria. These are:
Baiada Poultry Pty Ltd with a processing plant at Laverton North,
Hazeldene Chicken Farm Pty Ltd with a processing plant at Bendigo;
Inghams Enterprises Pty Ltd with a processing plant at Somerville; and

Turi Farming Division Pty Ltd with processing plants at Thomastown and

Geelong.

Hazeldene has some company owned farms, as well as contracted growers, but the

other three processors raise chickens in Victoria using only contracted growers.

The VFF Baiada, Hazeldene, Inghams and Turi grower groups have total of 258

members, comprising most of the contracted chicken growers in Victoria.

Some shuffling of growers and facilities has taken place over the recent years when
Baiada acquired a substantial proportion of the former Bartter and as a result a
number of growers formerly contracted to Bartter and also to Baiada were transferred
to Turi, and more recently by Baiada reduced its activities in Victoria and transferred

a number of growers and facilities to Turi.

The traditional nexus between locations of growers and the iocation of their
processors processing plant was to some extent eroded by these transfers.
Traditionally, the hubs for location of growers have been Bendigo, Geelong and
Mornington Peninsula. By reason of the Bartter, Baiada transfers, Turi has growers
in the Geelong region and east side of Port Phillip Bay and also on the west side, en
the Mornington Peninsula. Baiada alsc had growers on both sides of the bay but has
essentially withdrawn from {he west side of the bay. Inghams growers are mainly
located on the Mornington Peninsula in proximity to the Somerville processing works,
but because of the Broiler Code it has ceased to be possible to establish new farms
or expand existing farms on the Mornington Peninsula. Inghams have encouraged

some of the smaller clder farms on Mornington Peninsula to convert to growing free
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range chickens with lower density leveis. Establishment of new farms has been
pushed further out into Gippsland, and Turi has scme new farms contracted as far
away as Beaufort on the Western Highway beyond Ballarat. Baiada has had farms
contracted at Nagambie and Lethbridge for some years. Close geographical
proximity between growers' farms and processing plant remains in the ¢ase of

Hazeldene, the piant and contracted farms being situated in the Bendigo area.

The main cluster of growers in Vicloria remain situated in the Bendigo, Geelong and
Mornington Peninsula areas, but because of the Broiler Code growers are

geographically more widely spread than in the past.

While there may be more flexibility in the system in relation to geographical spread, it
remains the case that there is no competitive market for growing services in Victoria
and an important factor in this respect is the naticnai nature of the market for
processed chicken meat and processor flexibility, as against grower immaebility. As
mentioned above Victoria's proportion of national production has fallen quite
significantly in recent years. Almost all moves by growers from one processor to
another are processor inftiated, A relatively common example is the situation with
respect to some of the older and smaller farms where the processor may indicate to a
grower that the processor will not renew the grower's contract, but another processor
when approached agrees io give the grower a contract as a free range farm if the

grower will carry out the necessary conversion for FREPA accreditation.

New larger farms are not built and then shopped around to processors for the best
deal. They are built by prior arrangement for a processor which has a requirement

for the additional shedding in s long term production planning.
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ANNEXURE E

Public detriments

Constraints on competition

Authorisation of collective bargaining by grower groups with their processors will not
create a constraint an competition, as growers have very little ability to move
between processors, and in any event there is not a competitive market place for
growing services in Victoria, in which processors compete with each other for

growers.

Growers are not in competition. They cannot be competitive in the sense of providing
innovative or different services, as the manner in which growers provide their
services is totally mandated by the processor. Choices between ils growers by a
processor occur when the processor needs {o reduce its shedding or wishes to do so
in a particular State or area, and these choices will normally be made by non-renewal
of the contracts of growers perceived to be the least efficient (as measured by the
processors pool and efficiency schemes), or least commercial because of old or
smaller sheds, or occasionally, by termination when a grower becomes “inefficient”

under the Efficiency Rating provisions of the contract.

Higher growing fees

Authorisation may result in growing fees paid by processors being higher than if
processars negotiated with growers individually, the reality being in that in the latter
case, growing fees in each case would be as unilaterally determined to be
appropriate by the processor. If growing fees are higher-as a result of authorisation
of collective bargaining, it is submitted that this wiil not resuit in a public detriment.
Historically growing fees were estimated as constituting approximately 8% of the
retail cost of chicken meat to the public. The percentage appears to be less in the
case of chicken meat sold with accreditation branding, such as free range. There
has never been any indication that authorisation has influenced increases in prices to
the public. As mentionad elsewhere in this application, the retail price of chicken

meat has fallen steadily and very significantly cver recent decades.

Barriers to entry

It has been suggestied in the past that authorisation of collection bargaining may
enable fong term contracis to be negotiated which create barriers to entry. tis not
credible to suggest that the counterfactual to collective negotiated contract terms of

five years or even ten years would be short term contracts or batch to batch
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contracis, and it would be highly prejudicial to industry stability and efficiency if this
were so. The length of contract terms, however negotiated, is driven by the necessity
to amortise significant investment in facilities over a period of time, and the

requirements of lenders in this respect.
Conclusion

There would be no consequences of the authorisation applied for which wilt result in

public detriments.
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Australian
=~ Competiticn &

Consumer
Commission
Qur ref: 40904
Contact officer: David Haffield 53 Marcus Clarke Street
Contact phone: 02 6243 1266 Canberra ACT 2601
GPO Box 3131
30/03/2016 Canberra ACT 2601

tel: (02) 6243 1111
fax: (02) 6243 1199
Andrew Lumb (02)

Special Counsel adjudication@acec.gov.au
Nevett Ford WWW.accc.gov.au

By email: alumb@nevetiford.com.au

Dear Mr Lumb
Fee waiver request — Victorian Farmers Federation

| refer to your letter of 1 March 2016 to the Australian Competition and Consumer
Commission (ACCC) asking that we waive the fee for an application for authorisation.

In particular, you requested that the fee to be paid in relation to an application for
authorisation to be lodged by the Victorian Farmers Federation on behalf of the members of
its chicken grower groups to collectively bargain with chicken meat processors be waived in
whole.

In support of your request, among other things, you submitted that:
{a} each of the grower groups has only limited funds

(b} the Victorian Farmers Federation is a not for profit organisation.

| have considered the information provided and, as a person authorised to assess fee waiver
requests for and on behalf of the ACCC, | have decided that the application fee to be paid by
the Victorian Farmers Federation will be waived in whole. No application fee will apply for the
application for authorisation fo be lodged by the Victarian Farmers Federation.

This decision will remain in force for a period of three months. The three month period will
expire on 30 June 2016.

A copy of this letter should accompany the application for authorisation o be lodged by the
Viciorian Farmers Federation. The cover letter to the application should mention that a letter
from the ACCC regarding a fee waiver is enclosed. The application together with this letter
will be placed on the public register at that time.

If the application for authorisation is lodged after 30 June 2016, a full application fee of
37500 will apply, unless a subsequent request for a fee waiver is made and approved by the
ACCCG,

If you have any gueries in relation to this matter, please contact David Hatfield on
02 6243 1266.

Yours sincerely

ke

Baethan Mullen
Acting General Manager
Adjudication





