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Application for interim and final authorisation - Melbourne Renewable Energy Project 

We act for the Melbourne City Council (the MCC). 

Applications for Interim and Final Authorisation 

We enclose the following documents, which are submitted on behalf of the MCC, and each of the 
Applicants described in the Applications for Authorisation : 

1. Form A - Application for Authorisation; 

2. Form B - Application for Authorisation; 

3. Annexure A to the Applications for Authorisation - supporting submission (public version) ; 

4. Annexure A to the Applications for Authorisation - supporting submission (confidential 
version); and 

5. a cheque for $9,000. 

The Applicants seek interim and final authorisation from the Australian Competition and Consumer 
Commission to implement the Melbourne Renewable Energy Project (the Project). This involves 
establishing a joint electricity purchasing group whereby the Applicants would pool their electricity 
demand and place a single tender into the market calling for proposals for an electricity supply 
arrangement under which a retailer would enter into "Green Electricity Retail Sale Agreements" 
(GERSAs) with each Applicant1, which would collectively support the development of a new utility 
scale renewable energy generation system connected to the National Electricity Market (NEM). 
The renewable energy generation system must be capable of supplying a quantity of carbon neutral 
electricity into the NEM that is equivalent to the quantity purchased by the Applicants under the 
GERSAs (and, potentially, others). The new renewable energy generation system may be 
developed by a single retailer (if the retailer is a vertically integrated "gentailer"), or by a 
consortium including a retailer and developer. 

Except for one Applicant, which will acquire Large-scale Generation Certificates only, and will not acquire any 
electricity, under its GERSA. 

AUSTRALIA BELGIUM CHINA FRANCE GERMANY HONG KONG SAR INDONESIA (ASSOCIATED OFFICE) ITALY JAPAN PAPUA NEW GUINEA 
SAUDI ARABIA (ASSOCIATED OFFICE) SINGAPORE SPAIN SWEDEN UNITED ARAB EMIRATES UNITED KINGDOM UNITED STATES OF AMERICA 

Ashurst Australia (ABN 75 304 286 095) is a general partnership constituted under the laws of the Australian Capital Territory and is part of the 
Ashurst Group. The Ashurst Group has an office in each of the places listed above. 
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As explained in section 3.4 of the Annexure A, the applicants seek interim authorisation to enable 
them to commence that tender process prior to a final authorisation determination being made by 
the Commission. 

Confidential version of the supporting submission 

We request the Commission exclude (in its entirety) the "confidential version '' of the supporting 
submissions from the public register under section 89(5) of the Competition and Consumer Act 
2010 (Cth) . We also request that you confirm that the Commission will treat the confidential 
version of the submission as confidential for all purposes (not just for the purposes of excluding it 
from the public register), and as "exempt" under the Freedom of Information Act 1982 (Cth). 

This is because the "confidential version" of the supporting submission contains commercially 
sensitive information that is confidential in nature. 

If you have any questions about this application, please call Alice Muhlebach, partner, on 
03 9679 3492 or Justin Jones, counsel, on 03 9679 3640. 

Yours faithfully 

Ashurst Australia 

238453492. 02 



FormA 
Commonwealth of Australia 

Competition and Consumer Act 2010- subsections 88 (JA) and (1) 

EXCLUSIONARY PROVISIONS AND 
ASSOCIATED CARTEL PROVISIONS: 

APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 
Application is hereby made under subsection(s) 88 (lA)/88 (1) of the Competition and 
Consumer Act 2010 for an authorisation: 

• to make a contract or arrangement, or arrive at an understanding, a provision of which 
would be, or might be, a cartel provision within the meaning of Division 1 of Part IV 
of that Act and which would also be, or might also be, an exclusionary provision 
within the meaning of section 45 ofthat Act. 

• to give effect to a provision of a contract, arrangement or understanding that is, or 
may be, a cartel provision within the meaning of Division 1 of Part IV of that Act and 
which is also, or may also be, an exclusionary provision within the meaning of section 
45 of that Act. 

• to make a contract or arrangement, or arrive at an understanding, where a provision of 
the proposed contract, arrangement or understanding would be, or might be, an 
exclusionary provision within the meaning of section 45 of that Act. 

• to give effect to a provision of a contract, arrangement or understanding where the 
provision is, or may be, an exclusionary provision within the meaning of section 45 of 
that Act. 

(Strike out whichever is not applicable) 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of Applicant: 
(Refer to direction 2) 

Melbourne City Council and each of the entities set out at Schedule 1 of Annexure 

A (together the Applicants). 

(b) Description of business carried on by applicant: 
(Refer to direction 3) 

Melbourne City Council is the local government body responsible for the 

municipality of Melbourne, whose functions are prescribed by the Local 

Government Act 1989 (Vic). For a description ofbusiness carried on by the 

remaining Applicants, see Schedule 1 of Annexure A. 
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(c) Address in Australia for service of documents on the applicant: 

Ashurst 

Level 26. 181 William Street 

Mdboume VIC 3000 

2. Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether proposed 
or actual, for which authorisation is sought: 
(Refer to direction 4) 

The Applicants propose to establish a joint electricity purchasing group to 

implement the Melbourne Rene\\ able Energy Project (the Project), whereby the 

Applicants \\ ould pool their electricity demand and place a single tender into the 

market calling for proposals for an electricity supply arrangement under\\ hich a 

retailer would enter into "Green Electricity Retail Sale Agreements" with each 

Applicant, which would collectively support the development of a new utility scale 

rene\\ able energy generation system connected to the National Electricity Market 

(NEM). 

Each Green Electricity Sale Agreement between the Applicant and successful 

retailer vvould be on the same (or substantially similar) terms and conditions. 

However, one Applicant is not proposing to acquire electricity under its Green 

Electricity Sale Agreement. and will instead buy Large-scale Generation 

Certificates. 

See section 3 of Annexure A tor further details. 

(b) Description of those provisions of the contract, arrangement or understanding 
described at 2 (a) that are, or would or might be, exclusionary provisions and 
(if applicable) are, or would or might be, cartel provisions: 
(Refer to direction 4) 

The proposed conduct concerns an arrangement to jointly negotiate the terms and 

conditions of the Green Electricity Sale Agreement and collectively conduct a 

tender process for the Project. 

See section 3.1 of Annexure A for details of the arrangements between the 

Applicants and the proposed tender process. 

(c) Description of the goods or services to which the contract, arrangement or 
understanding (whether proposed or actual) relate: 

The Applicants wish to source renewable energy which will be certified as carbon 

neutral. Rene\\ able energy is energy which can be obtained from natural resources 

that can be constantly replenished, using renewable energy technologies such as 

bioenergy, hydropower, and geothennaL ocean, solar and wind energies. 



See sections 2.1, 2.2 and 2.3 of Annexure A for further details. 

(d) The term for which authorisation of the provision of the contract, 
arrangement or understanding (whether proposed or actual) is being sought 
and grounds supporting this period of authorisation: 

The Applicants seek both interim and final authorisation for the Project. Final 

authorisation is requested for a period of 15 years, being the term of the tender 

process and term of each Green Electricity Retail Sale Agreement between the 

successful bidder and each Applicant (which represents the Applicant's best 

estimate of the minimum period of purchasing commitment by each Applicant that 

would be required in order to underwrite the Project). 

See sections 3.3 and 3.4 of Annexure A for further details. 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 

Following the completion of the tender process, the successful tenderers will be the 

other party to the relevant contracts with the Applicants. 

It is expected the other parties will be a retailer, project developer and financier 

(but it is possible that the role of retailer and project developer may be met by a 

single retailer, such as a gentailer). However, each Applicant will only enter into a 

Green Electricity Sale Agreement with the retailer. 

(b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 
(Refer to direction 5) 

Details of the Applicants are set out at Schedule 1 of Annexure A. 

4. Public benefit claims 

(a) Arguments in support of application for authorisation: 
(Refer to direction 6) 

The Project will provide significant public benefits by increasing renewable energy 

generation and promoting new investment in renewable energy (promoting 

economic, environmental and social benefits), and will not lead to any lessening of 

competition in any market. 

See section 6 of Annexure A for further details. 

(b) Facts and evidence relied upon in support of these claims: 

See section 6 of Annexure A. 



5. Market definition 

Provide a description of the market(s) in which the goods or services described 
at 2 (c) are supplied or acquired and other affected markets including: 
significant suppliers and acquirers; substitutes available for the relevant goods 
or services; any restriction on the supply or acquisition of the relevant goods 
or services (for example geographic or legal restrictions): 
(Refer to directioll 7) 

The relc' ant markets are both: 

(a) a market for the generation and wholesale supply of electricity in the National 

Electricity Market (NEM) or, in the alternative, in one or more regions of the 

NEl.Vt including Victoria: and 

(b) a market for the retail supply of electricity to commercial and industrial 

customers in Victoria, and (in respect of two of the Applicants) the Australian 

Capital Territory, New South Wales, South Australia, Queensland, and 

Tasmania. 

See section 4 of Annexure A for further details. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the contract 
arrangement or understanding for which authorisation is sought, in particular 
the likely effect of the contract arrangement or understanding, on the prices of 
the goods or services described at 2 (c) and the prices of goods or services in 
other affected markets: 
(Refer to direction 8) 

The Applicants do not believe there are any potential detriments to the public likely 

to result from the authorisation. 

See section 7 of Annexure A for further details. 

(b) Facts and evidence relevant to these detriments: 

See section 7 of Annexure A. 

7. Contracts, arrangements or understandings in similar terms 

(a) This application for authorisation may also be expressed to be made in 
relation to other contracts, arrangements or understandings or proposed 
contracts, arrangements or understandings, that are or will be in similar terms 
to the abovementioned contract, arrangement or understanding: 

(b) Is this application to be so expressed? 

No. 



(c) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those contracts, 
arrangements or understandings that are stated to be in similar terms: 
(Refer to direction 9) 

Not applicable. 

(ii) Where the parties to the similar term contract(s) are known - names, 
addresses and descriptions of business carried on by those other parties: 
(Refer to direction 1 0) 

Not applicable. 

(iii) Where the parties to the similar term contract(s) are not known- description 
of the class of business carried on by those possible parties: 

Not applicable. 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 
4J of the Competition and Consumer Act 2010)? 

No. 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

Not applicable. 

(c) If so, by whom or on whose behalf are those other applications being made? 

Not applicable. 



9. Further information 

(a) Name, postal address and telephone contact details of the person authorised 
by the applicant seeking authorisation to provide additional information in 
relation to this application: 

Alice Muhlebach, Partner, and Justin Jones, Counsel 

Ashurst 

Level 26, 181 ·william Street 

Melboume VIC 3000 

(03) 9679 3492 I (03) 9679 3640 

Dated ..... /.~ ...... . 11:{0(.0.:: ...... J..O../.P ... ............ .. 

~lt.~o:~~·;2~:/:;~~···· 
(Signature) 

... .l:1~.t.f.:.:~ ...... M.V..t\.h~J3.A.~.tL .. ... .. .... .. .... . 
(Full Name) 

..... .A5k\.V.~?.I ...... AY.?.IP./\~.\.6 ............ ..... . 
(Organisation) 

....... .. P.A.RT..Nf..P. .............. ... ..... ... ... ... ... ........... .. 
(Position in organisation) 

AUST. COMPETITION~~ 
CONSUMER COMMISSIONJ ~·l:"f P()tj!=' ~ 'E 

1 B MAR 2016 



DIRECTIONS 

1. Use Form A if the contract, arrangement or understanding includes a provision which is, 
or might be, a cartel provision and which is also, or might also be, an exclusionary 
provision. Use Form B if the contract, arrangement or understanding includes a provision 
which is, or might be, a cartel provision or a provision which would have the purpose, or 
would or might have the effect, of substantially lessening competition. It may be 
necessary to use both forms for the same contract, arrangement or understanding. 

In lodging this form, applicants must include all information, including supporting 
evidence, that they wish the Commission to take into account in assessing their 
application for authorisation. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the corporation 
to do so. 

3. Describe that part of the applicant's business relating to the subject matter of the contract, 
arrangement or understanding in respect of which authorisation is sought. 

4. Provide details of the contract, arrangement or understanding (whether proposed or 
actual) in respect of which the authorisation is sought. Provide details of those provisions 
of the contract, arrangement or understanding that are, or would or might be, exclusionary 
provisions. Provide details of those provisions of the contract, arrangement or 
understanding that are, or would or might be, cartel provisions. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing, provide a true 
copy of the writing; and 

(b) to the extent that any of the details have not been reduced to writing, provide a full 
and correct description of the particulars that have not been reduced to writing. 

5. Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, descriptions of the business activities engaged in 
relating to the subject matter of the authorisation, and evidence of the party's consent to 
authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result from the 
proposed contract, arrangement or understanding including quantification of those 
benefits where possible. 

7. Provide details of the market(s) likely to be effected by the contract, arrangement or 
understanding in particular having regard to goods or services that may be substitutes for 
the good or service that is the subject matter of the application for authorisation. 



8. Provide details of the detriments to the public, including those resulting trom any 
lessening of competition, which may result from the proposed contract. atTangcrnent or 
understanding. Provide quantification of those detriments where possible. 

9. Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement or 
understanding referred to in item 2, fumish with the application details of the manner in 
which those contracts, arrangements or understandings vary in their tenns from the 
contract, arrangements or understanding referred to in item 2. 

10. Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, and descriptions of the business activities engaged in 
relating to the subject matter of the authorisation, and evidence of the party"s consent to 
authorisation being sought on their behalf. 



FormB 
Commonwealth of Australia 

Competition and Consumer Act 2010- subsections 88 (JA) and (1) 

AGREEMENTS AFFECTING COMPETITION OR INCORPORATING 
RELATED CARTEL PROVISIONS: APPLICATION FOR 

AUTHORISATION 

To the Australian Competition and Consumer Commission: 
Application is hereby made under subsection(s) 88 (1A)/88 (1) of the Competition and 
Consumer Act 2010 for an authorisation: 

• to make a contract or arrangement, or arrive at an understanding, a provision of which 
would be, or might be, a cartel provision within the meaning of Division 1 of Part IV 
of that Act (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

• to give effect to a provision of a contract, arrangement or understanding that is, or 
may be, a cartel provision within the meaning of Division 1 of Part IV of that Act 
(other than a provision which is also, or may also be, an exclusionary provision within 
the meaning of section 45 ofthat Act). 

• to make a contract or arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would or might have the effect, of substantially lessening 
competition within the meaning of section 45 of that Act. 

• to give effect to a provision of a contract, arrangement or understanding which 
provision has the purpose, or has or may have the effect, of substantially lessening 
competition within the meaning of section 45 of that Act. 

(Strike out whichever is not applicable) 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of Applicant: 
(Refer to direction 2) 

Melbourne City Council and each of the entities set out at Schedule 1 of 

Annexure A (together the Applicants). 

(b) Short description of business carried on by applicant: 
(Refer to direction 3) 

Melbourne City Council is the local government body responsible for the 

municipality of Melbourne, whose functions are prescribed by the Local 

Government Act 1989 (Vic). For a description ofbusiness carried on by the 

remaining Applicants, see Schedule 1 of Annexure A. 

kglov
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(c) Address in Australia for service of documents on the applicant: 

Ashurst 

Level 26, 181 William Street 

Melbourne VlC 3000 

2. Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether proposed 
or actual, for '"·hich authorisation is sought: 
(Refer to direction 4) 

The Applicants propose to establish a joint electricity purchasing group to 

implement the Melbourne Renewable Energy Project (the Project), whereby the 

Applicants would pool their electricity demand and place a single tender into the 

market calling for proposals t()r an electricity supply arrangement under which a 

retailer would enter into "Green Electricity Retail Sale Agreements" with each 

Applicant, which would collectively support the development of a new utility scale 

renewable energy generation system connected to the National Electricity Market 

(NEM). 

Each Green Electricity Sale Agreement between the Applicant and successful 

retailer would be on the same (or substantially similar) terms and conditions. 

Howe' er, one Applicant is not proposing to acquire electricity under its Green 

Electricity Sale Agreement, and will instead buy Large-scale Generation 

Certificates. 

See section 3 of Annexure A for further details. 

(h) Description of those provisions of the contract, arrangement or understanding 
described at 2 (a) that are, or would m· might be, cartel provisions, or that do, 
or would or might, have the effect of substantially lessening competition: 
(Refer to direction 4) 

The proposed conduct concems an arrangement to jointly negotiate the tenns and 

conditions of the Green Electricity Sale Agreement and collectively conduct a 

tender process for the Project. 

See section 3.1 of Annexure A for details of the arrangements between -the 

Applicants and the proposed tender process. 

(c) Description of the goods or services to which the contract, arrangement or 
understanding (\vhether proposed or actual) relate: 

The Applicants wish to source renewable energy which will be certified as carbon 

neutral. Renewable energy is energy which can be obtained from natural resources 

that can bt: constantly replenished. using renewable energy technologies such as 

bioenergy, hydropO\\ cr, and geothermal, ocean. solar and wind energies. 



See sections 2.1, 2.2 and 2.3 of Annexure A for further details. 

(d) The term for which authorisation of the contract, arrangement or 
understanding (whether proposed or actual) is being sought and grounds 
supporting this period of authorisation: 

The Applicants seek both interim and final authorisation for the Project. Final 

authorisation is requested for a period of 15 years, being the term of the tender 

process and term of each Green Electricity Retail Sale Agreement between the 

successful bidder and each Applicant (which represents the Applicant's best 

estimate of the minimum period of purchasing commitment by each Applicant that 

would be required in order to underwrite the Project). 

See sections 3.3 and 3.4 of Annexure A for further details. 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 

Following the completion of the tender process, the successful tenderers will be the 

other party to the relevant contracts with the Applicants. 

It is expected the other parties will be a retailer, project developer and financier 

(but it is possible that the role of retailer and project developer may be met by a 

single retailer, such as a gentailer). However, each Applicant will only enter into a 

Green Electricity Sale Agreement with the retailer. 

(b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 
(Refer to direction 5) 

Details of the Applicants are set out at Schedule 1 of Annexure A. 

4. Public benefit claims 

(a) Arguments in support of authorisation: 
(Refer to direction 6) 

The Project will provide significant public benefits by increasing renewable energy 

generation and promoting new investment in renewable energy (promoting 

economic, environmental and social benefits), and will not lead to any lessening of 

competition in any market. 

See section 6 of Annexure A for further details. 

(b) Facts and evidence relied upon in support of these claims: 

See section 6 of Annexure A. 



5. Market definition 

Provide a description of the market(s) in which the goods or services described 
at 2 (c) are supplied or acquired and other affected markets including: 
significant suppliers and acquirers; substitutes available for the relevant goods 
or services; any restriction on the supply or acquisition of the relevant goods 
or services (for example geographic or legal restrictions): 
(Refer to direction 7) 

The relevant markets are both: 

(a) a market for the generation and wholesale supply of electricity in the National 

Electricity Market (NEM) or, in the alternative, in one or more regions of the 

NEM, including Victoria; and 

(h) a market for the retail supply of electricity to commercial and industrial 

customers in Victoria and (in respect of two of the Applicants) the Australian 

Capital Territory, New South Wales, South Australia, Queensland, and 

Tasmania. 

See section 4 of Annexure A for further details. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the authorisation, in 
particular the likely effect of the contract, arrangement or understanding, on 
the prices of the goods or services described at 2 (c) and the prices of goods or 
services in other affected markets: 
(Refer to direction 8) 

The Applicants do not believe there are any potential detriments to the public likely 

to result from the authorisation. 

See section 7 of Annexure A for further details. 

(b) Facts and evidence relevant to these detriments: 

See section 7 of Annexure A. 

7. Contract, arrangements or understandings in similar terms 

This application for authorisation may also be expressed to be made in 
relation to other contracts, arrangements or understandings or proposed 
contracts, arrangements or understandings, that are or will be in similar terms 
to the abovementioned contract, arrangement or understanding. 

(a) Is this application to be so expressed? 

No. 



(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those contracts, 
arrangements or understandings that are stated to be in similar terms: 
(Refer to direction 9) 

Not applicable. 

(ii) Where the parties to the similar term contract(s) are known- names, 
addresses and descriptions of business carried on by those other parties: 

Not applicable. 

(iii) Where the parties to the similar term contract(s) are not known - description 
of the class of business carried on by those possible parties: 

Not applicable. 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 
4J of the Competition and Consumer Act 2010)? 

No. 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

Not applicable. 

(c) If so, by whom or on whose behalf are those other applications being made? 

Not applicable. 

9. Further information 

(a) Name and address of person authorised by the applicant to provide additional 
information in relation to this application: 

Alice Muhlebach, Partner, and Justin Jones, Counsel 

Ashurst 

Level 26, 181 William Street 

Melbourne VIC 3000 

(03) 9679 3492 I (03) 9679 3640 

i tg ;Vttur d.. d./) t ~ Dated ........ ~ ............................................. . 



~ig~~d ....... . 
(Signatun:) 

..... A~J.0.~ ..... ~~v.·~j.h~.e.A.~.H. ....... ........ .. . 
(Full Name) 

...... PA~ .. ~y .N. ~. ~ ....... ..... ... ................. ........ __ .. . 
(Position in Organisation) 

AUST. COMPETITION & 
CONSUMER COMMISSION 

~F,r l'"'t""'l ,~,.P~ 

1 B MAR Z016 



DIRECTIONS 

1. Use Form A if the contract, arrangement or understanding includes a provision which is, 
or might be, a cartel provision and which is also, or might also be, an exclusionary 
provision. Use Form B if the contract, arrangement or understanding includes a provision 
which is, or might be, a cartel provision or a provision which would have the purpose, or 
would or might have the effect, of substantially lessening competition. It may be 
necessary to use both forms for the same contract, arrangement or understanding. 

In lodging this form, applicants must include all information, including supporting 
evidence, that they wish the Commission to take into account in assessing the application 
for authorisation. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the corporation 
to do so. 

3. Describe that part ofthe applicant's business relating to the subject matter of the contract, 
arrangement or understanding in respect of which the application is made. 

4. Provide details of the contract, arrangement or understanding (whether proposed or 
actual) in respect of which the authorisation is sought. Provide details of those provisions 
of the contract, arrangement or understanding that are, or would or might be, cartel 
provisions. Provide details of those provisions of the contract, arrangement or 
understanding that do, or would or might, substantially lessen competition. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing, provide a true 
copy of the writing; and 

(b) to the extent that any of the details have not been reduced to writing, provide a full 
and correct description of the particulars that have not been reduced to writing. 

5. Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, descriptions of the business activities engaged in 
relating to the subject matter of the authorisation, and evidence of the party's consent to 
authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result from the 
proposed contract, arrangement or understanding including quantification of those 
benefits where possible. 



7. Provide details of the market(s) likely to be drccted hy the contract, arrangement or 
understanding, in particular having regard to goods or services that may be substitutes for 
the good or service that is the subject matter of the authorisation. 

8. Provide details of the detriments to the public which may result hum the proposed 
contract, arrangement or understanding including quantification of those detriments 
where possible. 

9. Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar tenns to the contract, anangement or 
understanding referred to in item 2, furnish with the application details of the manner in 
which those contracts, arrangements or understandings vary in their tenns from the 
contract, arrangements or understanding referred to in item 2. 



Submission in support of an application for 
interim and final authorisation 

Melbourne Renewable Energy Project 

Melbourne City Council and others 

18 March 2016 

[ALMM\SIHU\03-3003-2298) 



CONTENTS 

PAGE 

1. EXECUTIVE SUMMARY .. . .. ... ... ... ... .................. ... , ... ................ ....... .. ............ .. ... .. ... ...... 1 

2. INTRODUCTION ............ ... .. ..... .. ....... .. .................. .... .. ......... ..... . ... ... .. ................ ...... .. ! 

2.1 Background and context ... ... ... .. ......... ... .. ... .. ... .. .. ........ .... ....... , ... .................. ... 1 
2.2 Options for buying renewable energy ....... .. .. , ............... ... ............. ..................... 2 
2,3 Renewable energy investment in the NEM and 1n Victoria .. ............. . ... .. ............... 3 
2.4 Melbourne Renewable Energy Project ..... .. ................. .. ................ . .. .. .. .. ... .. ....... 3 
2.5 The Applicants .. ...... .. .... ... .... .. ............ ... , ..... ........... .... .............. .. ... ... ..... .. ....... 4 
2.6 Renewable energy policies and targets of the Applicants ............... .. ........... .. ....... 5 

3. SCOPE OF THE AUTHORISATION .... .. .............. .. . ... .. .... ............ . ..................... ............... 6 

3.1 Proposed arrangements ........ .. ........ ., ... ... , .. .. .. ...... .. .... ...... .. ............................. 6 
3.2 Ongoing administration of the GERSAs .. ... .. .. .. ....... ... ......... ............ .... ............... 8 
3.3 Period for which authorisation is sought.. .. .................. .. .... .... ......... ... ....... .. ....... 8 
3.4 Application for interim authorisation .. ... .. .. .. ................... ... ....................... .. ....... 8 
3.5 Why authorisation is being sought ................ ,. ....... . ........... .. ............. ...... .. .. .. .... 9 

4 . MARKET DEFINITION ... ................................ ..... .. ........... .. .. ... ... .. .. .............................. 9 

5. COUNTERFACTUAL ... .... ... ... .... ...... ... ... ........... ... .. .............. ... .... ... ... ... .. ........ .. ... .... .... 10 

6. PUBLIC BENEFITS ARISING FROM PROPOSED CONDUCT ............................ .. ............ .. .. 11 

6.1 Public benefits of the project . ........... ...... ......... .. ........................... ... ........... ... 11 
6.2 Environmental benefits ........ .. .. .... " .. ... . .. .. .... .. . ... . ... .... .......... . .... ....... ... . ........ . 11 
6.3 Economic benefits ......... .... ...... .. ....... ..... . .. ..... .. ........ .... ................... ..... . .... .. .. 12 

7. PUBLIC DETRIMENT ... .. ...... .. .. ... ...... .. .. ......... .. ... .... .. ......... ... ... ... .. .............. .. .... ....... .. 13 

Schedule 

1 The Appl icants ........ .. ........... ...... ... ... ..... .. . ... . ... ...... .... .. .. ....... . ... ... ...... .. .. .. . ....... ..... .... 15 



1. EXECUTIVE SUMMARY 

This application is made by Melbourne City Council for itself and on behalf of the entities 
set out in Schedule 1 (together, the Applicants). 

The Applicants seek interim and final authorisation from the Australian Competition and 
Consumer Commission (the ACCC) to implement the Melbourne Renewable Energy Project 
(the Project). This involves establishing a joint electricity purchasing group whereby the 
Applicants would pool their electricity demand and place a single tender into the market 
calling for proposals for an electricity supply arrangement under which a retailer would 
enter into "Green Electricity Retail Sale Agreements" (GERSAs) with each Applicant, 
which would collectively support the development of a new utility scale renewable energy 
generation system connected to the National Electricity Market (NEM). The renewable 
energy generation system must be capable of supplying a quantity of carbon neutral 
electricity into the NEM that is equivalent to the quantity purchased by the Applicants 
under the GERSAs (and, potentially, others). The new renewable energy generation 
system may be developed by a single retailer (if the retailer is a vertically integrated 
"gentailer"), or by a consortium including a retailer and developer. 

Specifically, the Applicants seek: 

(a) interim authorisation to jointly conduct a tender process to identify and select an 
electricity retailer that will supply electricity to the Applicants under the GERSAs, 
on the basis that the supplier (individually, or with a developer) will use the 
GERSAs to develop a new renewable energy generation system that will supply 
renewable energy into the NEM; 

(b) final authorisation for each Applicant to enter into a GERSA with the successful 
retailer on the same general agreed terms and conditions for the acquisition of 
energy from the successful retailer1 (who may be a sole bidder, or may be a 
member of a retailer and developer consortium); and 

(c) each of the Applicants being entitled to consult with each other and make joint 
decisions regarding the administration and operation of some aspects of the 
GERSAs (specifically, periodic and other price reviews, and termination for breach 
of project environmental conditions). 

The Applicants consider that the Project will provide significant public benefits by 
increasing renewable energy generation in the NEM and promoting new investment in 
renewable energy (promoting both environmental and economic benefits), and will not 
lead to any public detriments (including any lessening of competition in any relevant 
market). 

2. INTRODUCTION 

2.1 Background and context 

Each of the Applicants is committed to securing a reliable supply of renewable energy in 
order to reduce the impact of their operations on the environment. 

"Renewable energy" is energy that can be obtained from natural resources and can be 
constantly replenished, using renewable energy technologies such as bioenergy, 
hydropower, and geothermal, ocean, solar and wind energies. 2 Two of the key benefits to 

As explained at section 3.1, one Applicant will acquire Large-Scale Generation Certificates, rather than electricity, 
under its GERSA. 

See, for example, Australian Renewable Energy Agency, What is renewable energy? <http://arena.gov.au/about
renewable-energy/> as at 23 November 2015. 
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using renewable ene rgy are that it is sustainable, and can be produced with little to no 
carbon em issions. I n this regard, the Applicants wish to secure an energy supply that will 
be certified as carbon neutral electncity under the National Carbon Offset Standard. ' 

The importance of increasing the production and use of renewable energy, over traditional 
sources, IS reflected in: 

(a) Aust ral ia 's Renewable Energy Target (RET). As of Ju ne 2015, RET aims to ensure 
that at least 33,000 GWh of Australia's electricity comes from renewable sources 
by the year 2020; ' and 

(b) Austral ia's international commitment to reduce emissions, including as part of the 
recent commitment made at the 2015 United Nationals Climate Change Conference 
held in Paris between 30 November and 12 December 2015 (the Paris 
Agreement). 

In order for Australia to achieve these goals, significant new investment w ill be required in 
the renewab le energy industry.' 

2.2 Options for buying renewable energy 

At present, there are limited options for energy customers who wish to attain a 100% 
renewable energy supply. Generally, customers are limited to either develop ing their own 
on-site generation (such as rooftop solar panels), pursuing GreenPower purchasing 
arrangements with electricity retailers, or purchasi11g and voluntarily surrendering Large
scale Generation Certificates (LGCs). 

The problem with using on-site generation for many businesses, including the Applicants, 
is that it is relat ively expensive and impractical to develop on-site generation that can 
reliably meet all of the business's energy requirements. For example, it is not always 
possible to operate rooftop solar panels in inner city areas because of "overshadowing" by 
neighbouring build ings, and because of the age of heritage buildings. 

GreenPower purchasing arrangements are offered by energy reta ilers participating in the 
GreenPower scheme. 6 A customer may choose to "offset" its electricity account with a 
nominated percentage (from 10 to 100%) of renewable energy. The Government reviews 
a retailer's sale and purchase records to ensure that the retailers are buying renewable 
energy equivalent to the GreenPower purchases of their customers. GreenPower 
purchasing arrangements are unattractive to the Appiicants because they be can be 
costly, are open to significant price fluctuations, and do not directly promote investment 
in new renewabie energy sources as they ordinarily rely on existing renewable energy 
sources (although increased use of GreenPower purchasing arrangements may indirectly 
lead to new investment in renewable energy generation if more customers commit to 
those arrangements than can be supplied by existing sources). By way of illustration, 

The National Carbon Offset Standard is published by the Department of Environment. The current version of the 
standard (version 3) is available from https://www.environment.gov.aujsystem/files/resources/749d844e-4ee8-
440b-bf1d-19365046b2bc/files/national-carbon-offset-standard-v3.pdf. The Standard requires participating 
organisations to measure and reduce emissions, offset remaining emissions by purchasing "offset units", and 
transparently report the process to the Department of Environment and the public. 

Renewable Energy (Electricity) Amendment Act 2015 (Cth). 
The Applicants' commitments under this Project will go beyond contributing to the RET: approximately 20% of the 
renewable energy certificates generated in connection with the Project will contribute to the RET, and the remainder 
will be voluntarily surrendered by the Applicants . 

A joint initiative of Australian Capital Territory, New South Wales, South Australian, Queensland and Western 
Australia government agencies. 
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GreenPower purchases in the City of Melbourne account for only 1.2% of the total 
electricity consumed in that municipality (based on 2013 data 7). 

LGCs are created annually based on the actual amount of electricity generated by a 
renewable energy generation system registered with the Clean Energy Regulator under 
the Renewable Energy (Electricity) Act 2000. LGCs are traded in an open market, and are 
generally bought and surrendered by RET-liable entities to fulfil their statutory surrender 
obligations. Purchasing LGCs, like GreenPower arrangements, does not necessarily 
directly promote investment in new renewable energy sources. For example, the 
purchase of LGCs may simply involve the acquisition of "surplus" LGCs from the wholesale 
trading market. Even if LGCs are purchased on a sufficient scale to increase the spot 
price of LGCs, this will not necessarily lead to new, long-term, investment in renewable 
energy. 

2.3 Renewable energy investment in the NEM and in Victoria 

The Project is seeking proposals that involve a new renewable energy generation system 
that is connected to the NEM. The evaluation criteria will favour a system located in 
Victoria or a proposal that delivers economic benefits to Victoria. 

In 2014, only 13% of Australia's power supply was obtained from renewable energy 
sources.• The predominant source of renewable energy was hydro power (6.2%), 
followed by wind (4.2%) and solar power (2.1%). Most renewable energy investment is 
in the commercial solar sector, as more businesses install new renewable energy 
generation systems, and in wind energy, as three new wind farms reached completion 
during 2014." 

Renewable energy investment is even lower in Victoria. Despite the RET, the primary 
source of energy generation in Victoria is from brown coal power plants. Renewable 
energy projects developed to date have occurred disproportionately outside Victoria. Only 
10% of electricity generated in Victoria is supplied by renewable energy sources.'" The 
regions with the highest level of renewable energy generation are South Australia ( 40% of 
total generation), and Tasmania (95% of generation)." 

Considerable uncertainty about Federal Government policy and the future of the RET has 
caused a drop in investor confidence and a freeze in the development of renewable energy 
projects across the country. New investment in large-scale projects was down by 88% in 
2014 compared to the previous yearY 

In order to achieve the transition to renewable energy contemplated by policies such as 
the RET and the Paris Agreement, significant new investment will be required in 
renewable energy in the years ahead-both in Victoria, and throughout Australia. This 
requires innovative solutions to renew investor confidence in renewable energy projects in 
Victoria, and beyond. 

2.4 Melbourne Renewable Energy Project 

10 

11 

12 

The Applicants wish to develop a new option for switching to renewable energy by pooling 
together their electricity demands, so that their combined load is sufficient to underwrite 
an investment in a new renewable energy project. 

Analysis conducted by the Melbourne City Council, based on data provided by CitiPower and Green Power. 

Clean Energy Council, Clean Energy Australia Report 2014, 6 

Clean Energy Council, Clean Energy Australia Report 2014. At the date of this submission, the Clean Energy Council 
had not published its report for 2015. 

Clean Energy Council, Clean Energy Australia Report 2014, 9. 
Ibid. 
Clean Energy Council, Clean Energy Australia Report 2014, 4. 
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The objective of the Project is for each Applicant to secure the construction of a new 
renewable energy generation system, and to promote investment in renewable energy. 
The Applicants seek to do this by aggregating their electricity demand into an electricity 
load which is sufficiently large to underwr ite the development of a new utility scale 
renewable energy generation system. 

The Appl icants also hope that this will estabii sh a model that can be replicated by third 
parties who are also interested in acquiring renewable energy. 

2.5 The Applicants 

The Applicants are a diverse group who are united by their commitment to securing 
renewable, carbon neutral energy and promoting :-~ew investment in renewable energy. 
The details of the business carried on by each Applicant is set out in Schedule 1. 

It is estimated that the Applicants will acquire a combined total of between 100 to 
120 gigawatt-hours (GWh) per annum of electricity through this Proj ect. 
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The total combined load will be finalised as the Project progresses, and there are likely to 
be annual fluctuations in the total load across the group in the region of +/- 20%. 

2.6 Renewable energy policies and targets of the Applicants 

The Project will enable a number of the Applicants to meet their own renewable energy 
targets. A brief summary of those targets is as follows. 

(a) The Melbourne City Council is implementing a "Zero Net Emissions by 2020" 
strategy, which identifies the need to decarbonise the City's electricity supply in 
order to achieve the City's emissions reduction objective. A target of 25% of the 
municipality's electricity sourced from renewable sources by 2018 has been set. 
The remainder of the Zero Net Emission strategy will be met through other 
measures (including carbon offset projects). Additionally, the City has a 
commitment to maintaining carbon neutrality for its own operations. 

(b) RMIT University has also committed to an Emissions Reduction Target of 25% by 
2020 based on 2007 levels. RMIT has committed to a $98 million plan to cut 
energy and water use and greenhouse gas emissions. RMIT's Sustainable Urban 
Precincts Program will reduce electricity use over eight years by an estimated 
239 million kilowatt hours, leading to a 30,000-tonne reduction in greenhouse gas 
emissions. 

(c) Moreland's Corporate Carbon Reduction Plan aims to reduce carbon emissions by 
30% by 2020 (based on 2011 levels). Additionally, the Council has explored a 
number of options to reduce emissions further through new business models such 
as power purchase agreements, third-party financing or grant funding. Based on 
this analysis the Council has set a "Reach Goal" of 40% to stimulate exploration of 
these options during the life of this plan. 

(d) Bank Australia is committed to procuring 100% of electricity from renewable 
sources, putting a price on carbon and adopting science-based carbon emission 
reduction targets. Additionally, Bank Australia is committed to responsibly 
engaging in climate policy, removing commodity-driven deforestation from supply 
chains by 2020, reducing short-lived climate pollutants and reporting climate 
change information in mainstream reports. 

(e) Next DC is dedicated to reducing its energy usage and its impact on the 
environment and natural resources. Next DC is also committed to assessing and 
reducing the energy and environmental impacts of its data centres. 

(f) The City of Yarra's Best Practice Carbon Management model aims to reduce the 
Council's energy use and greenhouse gas emissions from its own activities. The 
City also aims to become the most aware, energy efficient and energy self-reliant 
local government in Australia. The City's specific objectives are to reduce 
organisational carbon emissions, increase renewable energy generation, and 
transition away from reliance on fossil fuels and increase understanding of and 
undertake actions to reduce whole of life emissions. 

(g) Fed Square aims to reduce its electricity consumption to achieve a reduction of 
69% based on 2006 levels. Fed Square is a carbon neutral organisation. It 
achieves carbon neutrality through offsets and energy efficiency initiatives. 

(h) Zoos Victoria has achieved carbon neutral certification and aims to continue to 
reduce its carbon footprint through investments in renewable energy and resource 
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efficiency. Zoos Victoria also intends to promote environmental awareness, training 
and educa tion for its staff, vis itors, suppliers, partners and the wider commun ity. 

(i) Port Phillip City Council's "Toward Zero Strategy" aims to ach ieve zero net Council 
carbon emissions by 202.0 (this covers emissions from electricity and gas use, 
Council f leet and waste to landfill from Council operations) and a 50% reduction in 
per cap ita community carbon emissions by 2020 (this aspirational target covers 
residential , business and industry emissions from electricity and gas use, travel 
patterns and waste to landfill). 

(j) Minimising the environmental impact of its business is a key focus for NAB. NAB 
aims to source 10% of its Austral ian electricity demand from new and additional 
rene wable energy projects by 2018 . 

(k) Melbourne University is committed to promoting sustairability through its research 
and education programs and aims to ach ieve carbon neutrality by 2030. 

(I) The Melbourne Convention and Exhibition Trust maintains an "EarthCheck Silver 
cert ificat ion'' for its environmental program, and drives pos it ive outcomes through 
its Environmental Task Force which continues to reduce the impact of the business 
on the environment. 

(m) As a company that works closely with the environment, Citywide Service Solutions 
is committed to reducing its carbon footprint by measuring and record ing 
greenhouse gas emissions and energy use in line with the National Greenhouse 
Energy Reporting Scheme (NGERS). Citywide Service Solutions also monitors its 
water use, waste generation and recycling . Sustainability is a company philosophy, 
and Citywide Service Solutions contin ues to be an industry leader, employing water 
minimisation technologies in heritage listed gardens and investing in low emission 
vehicles and asphalt products. Citywide Service Solutions is committed to 
susta inabil ity, not just in the current climate, but also in a fu ture environment 
where there will be less fossil fuel energy resources ava ilable . This is why Citywide 
Service Solutions is developing an Energy Reduction Pol icy and Plan, and is seeking 
to further reduce its emissions by 2018. Focussed on reducing energy usage and 
helping clients achieve their environmental targets, Citywide Service Solutions has 
invested in various environmentally friendiy technologies such as water recycling, 
capturing ra in water for parks and gardens, and the incorporation of Water 
Sensitive Urban Design (WSUD) into its planting . Over the next 12 months 
Citywide Service Solutions w ill be further developing its envi ronmental reporting 
processes and finalising new reduction targets across its operations. 

3. SCOPE OF THE AUTHORISATION 

3.1 Proposed arrangements 

The Applicants seek to conduct a jo int tender pmcess whereby proposals will be sought 
for an electricity supply arrangement under which a retailer enters into an electricity 
supply agreement with each Applicant, which collectively support the development of a 
new util ity scale :enewable energy generation system connected to the NEM . The tender 
process will call for a ''shovel ready" renewable energy generation system that is capable 
of supplying a quant ity of carbon neutral electricity into the NEM that is equivalent to the 
quantity purchased by the App!icants under the electricity supply agreements (but may 
have a higher generation capacity). The Applicants an t icipate that the bidders may either 
be a single retailer (such as a genta!ler), or a consortium involv ing a retailer and 
developer. 

Subject to obtaining interim authorisation, the formal tender is intended to be issued. 
the online third party tendering portal "Tenderlink", once the terms of 
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the tender have been agreed by the Applicants. The Applicants will engage a third party 
tendering agent, Procurement Australia, to assist with the tender process, and a third 
party probity adviser. 

The tender process will operate as follows. 

(a) 

tenders will be accepted . 

(b) the tenders will be reviewed by an 
eva ation panel. The evaluation panel will be comprised of representatives of the 
Applicant group, and will be chaired by Procurement Australia. The evaluation 
panel may also engage non-voting advisors (including legal, financial and technical 
advisors). The evaluation panel will evaluate the tenders against prescribed 
criteria, which the Applicants will make available to the ACCC on a confidential 
basis. 

(c) Once the evaluation panel has agreed on one (or more) preferred tenderers, one or 
more representatives of the Applicants will negotiate the contractual terms 

iscussed further below) with the preferred tenderer or tenderers. 

(d) Once negotiations are completed 
evaluation panel will make a 
tenderer, and contract terms. 

(e) Each Applicant will then undergo its own governance process to make a final 
decision as to whether or not to award the tender to the preferred tenderer. 

The tender process will call for proposals to construct a renewable energy source that will 
generate a sufficient amount of electricity to meet the Applicants' aggregate demand for 
electricity, and supply an equivalent quantity of electricity to the Applicants. The 
proposed Project structure is for: 

(a) the developer to be responsible for constructing and generating the renewable 
energy source; and 

(b) the retailer (with an electricity retail licence) to supply energy to the Applicants. 

However, it is possible that a single bidder will take the role of developer and retailer. 

Where there is a consortium bidding, the Applicants expect that the retailer will enter into 
a Power Purchase Agreement with the developer under which it will pay the developer for 
the generation it dispatches into the NEM. The retailer will supply electricity to the 
Applicants under a GERSA. The retailer will have a separate GERSA with each Applicant. 

The Applicants expect that the terms of each GERSA will be on substantially similar terms 
and conditions except as required to meet individual customer needs, and the tender is 

cted to be conducted on that basis. In this regard, one of the Applicants •••• 
is not proposing to acquire any electricity under its l:IERSA. 

er, at App nt wiii instead buy LGCs, and so the terms of its GERSA will not 
provide for the supply or acquisition of any electricity. 

The "commencement date" for each Applicant will depend on when their pre-existing 
contractual commitments expire (or can be terminated), and so will not necessarily be the 
same, but no electricity will be supplied under any GERSA until the renewable energy 
generation system has been constructed and starts generating electricity. 
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While the Applicants wi ll not contract airectly wit h the developer, the GERSAs between the 
r·etailer and the Applicants will effectively ur.derwrite the developer's investment by 
creating a secure revenue stream to ensu re the viability of the Project. 

If a single bidder taking the role of developer and retailer bids, then each Applicant will 
simply enter into a GERSA with that reta iler. The commencement of electricity supply 
under the GERSA will commence once the renewable energy generation system has been 
constructed and starts generating electricity. 

3.2 Ongoing administration of the GERSAs 

Once each GERSA is in force, it will run on its own terms and be administered 
independentiy, so there will be no close on-going coordination. However, there will be 
certain "triggers" in the GERSA that will entitle the Applicant to join with the other 
Applicants to negotiate collectively w ith the retailer, 1f the Applicant wishes to do so. 
These triggers will relate to significant events that will have an impact on the purchasing 
group as a whole. The triggers are: 

(a) periodic and other price reviews; and 

(b) termination for breach of project environmental conditions. 

3.3 Period for which authorisation is sought 

The authorisation is requested for 15 years. Th1s is based on the length of time the 
tender process is anticipated to take, plus the term of the GERSAs. 

estimate minimum 
underwrite the investment. 

e term of the GERSAs represent the Ap 
of commitment that would be required 

3.4 Application for interim authorisation 

The Applicants request that the ACCC grant interim authorisation in respect of this 
application, in order to allow the Applicants to conduct the joint tender for the Project, 
which the parties seek to issue . The Applicants will not award the tender 
unless and until f inal authorisa 

Interim authorisation is being sought to enable the Applicants to progress the tender 
process while its authorisation application is being determined. The Applicants submits 
interim authorisation is justified because : 

(a) carrying out the joint tender process is unlikely to have any impact on any relevant 
market, as it will not result in any change in the purchasing behaviour of, or the 
entry into any finai contracts by, the Applicants; and 

(b) the Project 1s now ready to move into the joint tender phase, and any further delay 
to progressing the Project through the tender process phase will have significant 
f low-on delay to the commencement of a renewable energy project (which, in the 
case of windfarms and solar farms, wouid be likely to take between 2 to 3 years to 
build), and the achievement of each Applicant's renewable energy policies and 
targets . Th is may make it more difficult for the App licants to remain committed to 
the Project, as they may need to explore alternative ways to meet those policies 
and targets withi n their relevant t imeframes. Each of the Applicants also have 
existing ongoing electricity supply agreements, which are due to expire on or 
before the June 2018. If the successful bidder or bidders is not ready to supply 
electricity before June 2018, then those agreements may need to be renewed, and 
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it may not be possible to negotiate a "short term" renewal that would allow the 
Applicants to continue to buy electricity on commercially affordable terms until the 
renewable energy system becomes operational. 

3.5 Why authorisation is being sought 

The Applicants may be considered to be competitors in the acquisition of energy under the 
Competition and Consumer Act 2010 (CCA). Accordingly, it is arguable (although the 
Applicants do not concede) that making and giving effect to the arrangements 
underpinning the Project could be challenged on the grounds they contain provisions that 
may contravene the CCA, such as provisions: 

(a) having the purpose of preventing, restricting or limiting the acquisition of goods or 
services from particular persons or classes of persons (that is, an exclusionary 
provision prohibited under section 45(2)(a)(i) of the CCA); 

(b) having the purpose or effect of fixing, controlling or maintaining the price of goods 
or services to be acquired by the Applicants (that is, a cartel provision prohibited 
under sections 44ZZRF, 44ZZRG, 44ZZRJ and 44ZZRK of the CCA); or 

(c) having the purpose of allocating between the parties to the arrangement the 
persons or classes of persons who are likely to supply goods or services to any of 
the parties to the arrangement (that is, a cartel provision prohibited under 
sections 44ZZRF, 44ZZRG, 44ZZRJ and 44ZZRK of the CCA). 

The Applicants wish to have the certainty afforded by authorisation that the arrangements 
do not breach these prohibitions and cannot be challenged on the ground that they have 
the purpose, effect or likely effect of substantially lessening competition (which is 
prohibited under section 45(2)(a)(ii) of the CCA). 

4 . MARKET DEFINITION 

13 

14 

The proposed conduct concerns an arrangement to jointly negotiate acquisition terms for, 
and collectively acquire, renewable energy. The Applicants submit that the following 
markets are relevant to the assessment of the Project's effect on competition: 

(a) a market for the generation and wholesale supply of electricity in the NEM or, in 
the alternative, in one or more regions of the NEM, including Victoria; 

(b) a market for the retail supply of electricity to commercial and industrial end 
customers in Victoria, and (in respect of two of the applicants 

) the Australian Capital Territory, New South Wales, 
ia, Queens nd, and Tasmania. 

Wholesale electricity in eastern and southern Australia is traded through the NEM, 
covering the Australian Capital Territory, New South Wales, South Australia, Queensland, 
Victoria and Tasmania. Generators in the NEM sell electricity through a wholesale spot 
market in which changes in the supply-demand balance determine prices. 

The main customers are energy retailers, which bundle electricity with network services 
for sale to residential, commercial and industrial energy users.n The total consumption if 
electricity in the NEM in 2014-15 was 194 terawatt hours (TWh), 14 of which Victoria 

Australian Energy Regulator, State of the Energy Market 2014, 22. 
Australian Energy Regulator, National Electricity Market electricity consumption, 
< https :/ /www .aer.gov. au/wholesale-ma rkets/wholesale-statisticsjnatio nal-electri city-market-electricity
consumption > as at 23 November 2015. 
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consumed 46.9 TWh. 15 Victoria is a net exporter of electricity, but exports are partially 
offset by hydro generation imports from Tasmania. 

As discussed in further detail below, the Applicants' combined load committed to the 
Project represents less than 0.06% of the total consumption in the NEM, and 0.2% of the 
total consumption in the Victorian market. 

Two of the Applicants may also acquire 
electricity as part of ria ( including in 
Australian Capital Territory, New South Wa les, South Australia, Queensland, and 
Tasmania), but the qua of electricity acquired outside Victoria will be ve 

5. COUNTERFACTUAL 

15 

If the Applicants are unable to proceed with the Project, then each Applicant will need to 
independently pursue a source of renewable energy - and, given the size of each of their 
loads, they will not be in a position to directly promote investment in a new utility scale 
renewable energy projects. 

This will mean that each Applicant must seek to meet their commitment to moving to 
increased use of renewable energy through existing means. As explained in section 2.2, 
the options for customers wishing to buy renewable energy are currently limited. If the 
Project does not proceed, then the Applicants are likely to enter into individual 
arrangements to: 

(a) invest in small scale renewable energy systems, which will be disproportionately 
expensive and will only meet a small part of their energy demands; 

(b) commit to individual GreenPower purchasing arrangements, which the Applicants 
consider will be unlikely to lead to any new direct investment in renewable energy 
projects in the NEM; and/or 

(c) purchase LGCs, which are subject to volatile price movements and are unlikely to 
have the effect of driving new investment in renewable energy (particularly given 
the scale of LGC purchases by individual Applicants would be too small to make any 
material impact on the spot price of LGCs) . 

As a consequence, each Appl icant is likely to be delayed in switching to renewable energy, 
and it may not be possible to shift 100% of their demand to renewable energy in the 
medium term without incurring substantially greater cost than under this Project. 
Alternatively, some Applicants may seek to meet their individual environmental and 
carbon neutrality objectives by acquiring international carbon credit certificates (which will 
not promote any investment in Australia ). 

Australian Energy Regulator, Electricity supply to regions of the National Electricity Market, 
<https:/ /www.aer.gov .au/wholesale-markets/wholesale-statistics/electricity-supply-to-reg ions-of-the-national
electricity-market> as at 23 November 2015. 
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6. PUBLIC BENEFITS ARISING FROM PROPOSED CONDUCT 

6.1 Public benefits of the project 

The term "public benefit" is not defined in the CCA. It has however been interpreted 
broadly and includes: 

" ... anything of value to the community generally, any contribution to the aims pursued by the 
society including as one of its principal elements (in the context of trade practices legislation) 
the achievement of the economic goals of efficiency and progress. Plainly the assessment of 
efficiency and progress must be from the perspective of society as a whole: the best use of 
society's resources. We bear in mind that (in the language of economics today) efficiency is a 
concept that is usually taken to encompass "progress"; and that commonly efficiency is said 
to encompass a/locative efficiency, production efficiency and dynamic efficiency. "16 

The Project will provide a range of public benefits, which include benefits that may be 
grouped in the following categories: 

(a) environmental benefits; and 

(b) economic and associated social benefits (including job creation and regional 
development). 

Further, as explained below in section 7, the Applicants believe the Project will promote 
competition by providing an opportunity for new electricity generators to enter and 
compete in the market for the generation and wholesale supply of electricity to the NEM. 
By increasing investment in renewable energy, it may also lead to a reduction of 
development and construction costs for renewable energy generation systems (by 
promoting economies of scale, and the associated improvement in business practices that 
arises from increased experience in developing renewable energy) . 

6.2 Environmental benefits 

16 

17 

Energy is the largest single contributor to global emissions of greenhouse gases. In 
Australia, the energy sector accounts for 75% of emissionsY The public benefit of 
reducing greenhouse emissions is clear, as all members of the public have an interest in 
preserving the quality of air, water and living standards. Further, Australia's commitment 
under the Paris Agreement to contribute to achieving no more than 2 degrees of global 
warming (with an aspiration to achieve no more than 1.5 degrees) is estimated to require 
Australia to reduce greenhouse gas emissions by between 26 - 28% by 2030. 

If the Project is successful, then the conversion of the energy loads committed to this 
Project by the Applicants from traditional to renewable energy sources is estimated by the 
Applicants to reduce greenhouse gas emissions by 100,000 tonnes per year. This is a 
significant reduction in greenhouse gas emissions. 

Further, the Applicants are committed to ensuring that the renewable energy project that 
is selected is located and designed in a way to ensure that any environmental "dis
benefits" are mitigated or eliminated. For example, the Applicants will not support a 
project that requires native vegetation to be cleared. 

Re 7-E/even (1994), ATPR 41-357 at [42,777]. See also Queensland Co-operative Milling Association Ltd (1976), 
ATPR 40-012, at 17,242 and VFF Chicken Meat Growers' Boycott Authorisation (2006) AcompT 9 at [75]. 
Department of the Environment, National Inventory Report 2013: The Australian Government Submission to the 
United Nations Framework Convention on Climate Change (May 2015), ES.3.1 xii. 
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6.3 Economic benefits 

18 

19 

New Renewable Energy Projects 

The energy demand from any single Applicant is highly unlikely to be sufficient to 
underpin investment in a new renewable energy project. It is only by "pooling together" 
the ir· demand that they can create the necessary conditions for new investment in 
renewable energy. 

The Applicants are committeo to selecting a new renewable energy project, and the 
evaluation criteria will favour a project that wili be constructed in Victoria or which will 
deliver economic benefits to Victoria. New investment in renewable energy will increase 
economic activity (and, more specifically, in the area that the renewable energy project 
will be located, which is highly likely to be in a rural or regional area). 

It is predicted that energy users interested in acquiring renewable energy wiil ultimately 
benefit from the Project as it will renew investor confidence and assist to thaw the freeze 
on renewable energy projects in Australia. Importantly, as far as the Applicants are 
aware, the Project will be the first time a group of energy users with smaller loads have 
come together to use that load to underpin a new investment in renewable energy. The 
structure of the Project is designed to create a model which can be replicated by other 
energy consuming organisations. The Applicants, being high profile local organisations, 
intend to lead by example in conscious energy consumption and encourage others to 
follow in their footsteps. An increased demand will stimulate an increased supply of 
renewable energy generation. 

Increased investment in renewable energy will have pro-competitive outcomes. It will 
diversify Australia's energy supplies and reduce dependence on non-renewable fossil 
fuels. Recent processes run by the ACT Government and the Australian Renewable 
Energy Agency have identified a large number of renewable energy projects that would be 
able to supply renewable electricity on competitive terms, if launched. This Project would 
create demand that would underpin the development of such new renewable energy 
projects. 

Jobs creation and regional development 

The Clean Energy Council's Quick clean energy jobs for Victoria report outlined ways that 
more than 2,000 renewable energy jobs could be created in Victoria through simple policy 
and regulatory changes. It stated that: 

"Victoria is in need of new sources of employment and economic activity. This was given 
additional urgency foilowmg decisions by severaf major Victorian-based manufacturers to exit 
the Australian market. The state needs new jobs that are sustainable, in sectors that have 
significant future growth potential. Clean energy is one of many sectors that can make an 
added contribution to Victoria's economy. It has the capacity to provide a large number of 
new jobs along with a range of other social, economic and environmental benefits." ' 5 

According to Victorian Premier Daniel Andrews, "renewable energy creates jobs, drives 
growth and helps us maintain our lifestyle and protect our environment. Victoria is open 
for business. Investors want to come to Victoria and back renewable energy." ''; 

If the Project is approved, the Applicants estimate that it will create jobs in the 
construction of the renewable energy generation system, and subsequent operation, 
depending on the nature of the development. Increased investment in renewable energy 
generation , encouraged by the Applicants ' Proj ect, could draw on the depth of existing 

---------------------·-----------· 
Clean Energy Council, Quick clean energy jobs for Victoria (October 2014), 2. 
Premier of Victoria the Han. Daniel Andrews MP, 'Victoria to Lead the Way on Renewable Energy' (media release, 20 
March 20 15) <http: I fwww. premier. vic.gov .au/victoria-to-lead-the-way-on-renewable-energy> . 
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skills in Victoria's energy market and lead to the creation of jobs in roles such as 
traditional manufacturing, research and development, skilled trades, sales and 
administration. 

Further, most jobs expected to be created by the Project are located in rural and regional 
areas. Increased employment and industry develops regional areas and strengthens the 
economies of local communities. The broader economy would also benefit from the 
development of, and procurement of services and equipment necessary for, new energy 
projects. 

Promoting retail competition 

The Project is being designed so that a range of retailers will be able to compete to be 
involved, by enabling smaller, standalone, retailers to combine with a developer to 
compete to provide the Project. This will create opportunities for greater differentiation 
between retailers competing in the already competitive retail energy market. 

Transaction costs 

Conducting a tender for a project of this complexity is a detailed and rigorous process 
which requires significant time and resources. The process requires the preparation of 
tender documents and the advertising, receipt and evaluation of tenders. Once a 
successful tender is selected, the process of contract preparation, negotiation and 
administration must follow. 

Conducting a joint tender and contract administration process will be more efficient as it 
will eliminate the replication of work by each Applicant, and the need for specialist energy 
and legal advisors would make the costs prohibitive for any individual Applicant to 
undertake a Project of this kind (even if its demand was of sufficient scale to support a 
renewable energy project, which it is not). This will save the time and expenditure that 
would be incurred by each Applicant if required to conduct separate tender processes. 
These savings will ultimately benefit the customers of each Applicant. 

7. PUBUC DETRIMENT 

The Applicants submit that the authorised conduct will not have any material public 
detriment, and, in particular, is likely to be pro-competitive rather than anti-competitive. 

The Applicants' combined electricity demands equate to less than 0.06% of the NEM, and 
approximately 0.2% of the Victorian market: 

Annual electricity 
consumption 

Applicants Victoria NEM 

110. 5 GWh 
(0.1105 TWh) 

46.9 TWh 194 TWh 

Whether the relevant market is the National or the Victorian electricity market, the 
amount of energy the Applicants wish to purchase under the Project is so comparatively 
small that it cannot have any material impact on competition. 

However, while their combined demand is small in market terms, it is of a sufficient size 
to promote new investment in a utility scale renewable energy project. The long term 
offtake agreement presents an opportunity for new electricity generators to enter and 
compete in the market. This will contribute to expanding the renewable energy sector, 
bringing down development and construction costs (through economies of scale and 
improved business practices) and improving Australian businesses' ability to construct 
renewable energy infrastructure. These outcomes are essential to Australia achieving its 
commitment to the RET and the Paris Agreement, and mean that the Project is likely to 
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have pro-competit ive effects in related markets, by facilitating that investment and 
increasing electricity supply. 

As indicated above, two of the Applicants ••• 
may also acquire electricity in other reg ions connected to the NEM 
Capital Territory, New South Wales, South Australia, Queensland, and Tasmania). 
However, given that quantity of electricity represents a very small percentage of the total 
energy committed to the Project, and given the total energy committed to the Project is 
insignificant in market terms, the Project is highly unlikely to have any material impact on 
competition in Australian Capital Territory, New South Wales, South Australia, 
Queensland , and Tasmania. 
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SCHEDULE 1 

The Applicants 

1. Melbourne City Council ABN 55 370 219 287 

Address: 90-120 Swanston Street, Melbourne VIC 3000 

Description of business: Melbourne City Council is the local government body responsible 
for the municipality of Melbourne, whose functions are prescribed by the Local 
Government Act 1989 (Vic). 

2. mecu Limited [Bank Australia] ABN 21 087 651 607 

Address: 222 High Street, Kew VIC 3101 

Description of business: Bank Australia, formerly bankmecu and prior to that, the 
Members and Education Credit Union, is a 100% customer-owned financial co-operative. 

3. NEXTDC Limited ABN 35 143 582 521 

Address: Level 4, 88 Creek St, Brisbane Qld 4000 

Description of business: NEXTDC is an ASX300-Iisted technology company providing data 
centre outsourcing solutions, connectivity services and infrastructure management 
software. 

4. Yarra City Council ABN 98 394 086 520 

Address: 333 Bridge Road, Richmond VIC 3121 

Description of business: Yarra City Council is the local government body responsible for 
the municipality of Yarra, whose functions are prescribed by the Local Government Act 
1989 (Vic). 

5. Fed Square Pty Ltd ABN 99 085 731 479 

Address: Federation Square, Corner Swanston & Flinders Streets, Melbourne VIC 3000 

Description of business: Fed Square manages the Federation Square precinct and is 
responsible for the co-ordination and management of tenancies, programming and 
marketing of all public spaces, and asset management and development. 

6. Moreland City Council ABN 46 202 010 737 

Address: 90 Bell Street, Coburg VIC 3058 

Description of business: Moreland City Council is the local government body responsible 
for the municipality of Moreland, whose functions are prescribed by the Local Government 
Act 1989 (Vic) . 
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7. Port Phillip City Council ABN 21 762 977 945 

Address : 90a Carlisle Street, St Kilda VIC 3182 

Description of business: Port Phillip City Councii is the local government body responsibie 
fo r the mun icipality of Port Ph illip, whose functions are prescribed by the Local 
Government Act 1989 (Vic). 

8. Citywide Service Solutions Pty Ltd ABN 94 066 960 085 

Address : Level 1, 150 Jo!imont Road, East Melbourne VIC 3002 

Description of business: Citywide Service Solutions is a physical services company that 
delivers integrated civil infrastructure, open space and environmental services. 

9. Zoological Parks and Gardens Board ABN 96 913 959 053 

Address: Elliott Ave, Parkville VIC 3052 

Description of business: The Zoological Parks and Gardens Board is a statutory authority 
under the Zoological Parks and Gardens Act 1995 (Vic) and is the governing body of 
Melbourne Zoo, Hea!esville Sanctuary and Werribee Open Range Zoo. 

10. Melbourne Convention & Exhibition Trust ABN 17 434 286 169 

.Address: Address: 2 Clarendon Street, South Wharf VIC 3006 

Description of business: The Melbourne Convention and Exhibition Trust manages the 
Melbourne Convention and Exhibition Centre. Its functions include the development, 
promotion, management, operation and use of convention and exhibition facilities and 
services, and the use of tourism or hospitality facilities and services in Victoria. 

11. Royal Melbourne Institute of Technology ABN 49 781 030 034 

Address : 124 La Trobe Street, Melbourne VIC 3000 

Description of business: The Royal Melbourne Institute of Technology is an Australian 
public university of technology, design and enterprise. 

12. University of Melbourne ABN 84 002 705 224 

Address : Pa rkville VIC 3010 

Description of business: The University of Melbourne is an Australian public university. 

13. National Australia Bank Limited ABN 12 004 044 937 

Address: 700 Bourke Street, Docklands VIC 3008 

Description of business: National Australia Bank offers a range of banking products and 
services to personal and business customers. 
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