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Commonwealth of Australia

Competition and Consumer Act 2010 - subsection 93 (1)
NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and
Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind
referred to subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the
person giving notice engages or proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

1. Applicant

(a) Name of person giving notice:
(Refer to direction 2)

The University of Melbourne, ABN 84 002 705 224, of Grattan Street,
Parkville VIC 3010 (the University).

(b) Short description of business carried on by that person:
(Refer to direction 3)

The University is a body politic and corporate established by statute. As
part of its efforts to raise revenues it seeks to commercialise certain assets,
including its trademarks and other intellectual property to be used in
association with merchandise (such as t-shirts, sweatshirts and bags).

The relevant activity for the purpose of this notification is the development
for and by the University of a premium range of clothing and other
merchandise branded with one or more of the University's trademarks
(Premium Range Products) for supply by the University and licensees of
the University (Licensees).

(c) Address in Australia for service of documents on that person:

C/0 Patrick Gay
Partner
Herbert Smith Freehills
ANZ Tower, 161 Castlereagh Street
Sydney NSW 2000
T: +61 2 9322 4378
E: Patrick. gav(%hsf. corn
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2. Notified arrangement

(a) Description of the goods or services in relation to the supply or acquisition
of which this notice relates:

i. The supply of a licence of trademarks and other intellectual property by
the University relating to the Premium Range Products (IP Licence).

ii. The acquisition of clothing and other merchandise.

Please refer to the supporting submission for further details.

(b) Description of the conduct or proposed conduct:
(Refer to direction 4)

1. The University proposes to supply, or offer to supply, an IP Licence on
the condition that the person to whom the University supplies or offers
or proposes to supply an IP Licence (Licensee) will acquire Premium
Range Products from a manufacturer or other supplier nominated by the
University (Manufacturer).

2. The University proposes to refuse to supply an IP Licence to a Licensee
for the reason that the Licensee has not agreed to acquire Premium

Range Products firom the Manufacturer.

Relevantly, the Licensees will be required to use the IP Licence only in
respect of products manufactured by the Manufacturer.

3. Persons, or classes of persons, affected or likely to be affected by the
notified conduct

(a) Class or classes of persons to which the conduct relates:
(Refer to direction 5}

University licensees seeking to supply the Premium Range Products.

(b) Number of those persons:

(i) At present time:

One.

(ii) Estimated within the next year:
(Refer to direction 6)

One. However, the University may seek to license further suppliers in the
future.

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names
and addresses:

University Co-operative Bookshop Ltd, ABN 70 009 937 160, of 235 Jones
Street, Ultimo NSW 2007.
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4. Public benefit claims

(a) Arguments in support of notification:
(Refer to direction 7)

Please refer to the supporting submission.

(b) Facts and evidence relied upon in support of these claims:

Please refer to the supporting submission.

5. Market definition

Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(Refer to direction 8)

Please refer to the supporting submission.

6. Public detriments

(a) Detriments to the public resulting or likely to result from the notification, in
particular the likely efifect of the notified conduct on the prices of the goods
or services described at 2 (a) above and the prices of goods or services m
other affected markets:

(Refer to direction 9)

Please refer to the supporting submission.

(b) Facts and evidence relevant to these detriments:

Please refer to the supporting submission.

7. Further information

(a) Name, postal address and contact telephone details of the person authorised
to provide additional information in relation to this notification:

C/0 Patrick Gay
Partner
Herbert Smith Freehills

ANZ Tower, 161 Castlereagh Street
Sydney NSW 2000
T: +612 9322 4378
E: Patrick. eav(%hsf. corn

'L/.. !.sr.Dated.

Signed ̂ on behalf of the apj)licai

(Signature)
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Pa^r^k. C<cLq
(Full Name).

.

^^. &/f^..... ^>.l^'>. '.̂  ^^
(Organisation)

P^. IT.̂ Y^
(Position in Organisation)

, 1 5 DEC 2015
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DIRECTIONS

1. In lodging this form, applicants must include all information, including supporting
evidence that they wish the Commission to take into account in assessing their
notification.

Where there is insufficient space on this form to furnish the required information,
the information is to be shown on separate sheets, numbered consecutively and
signed by or on behalf of the applicant.

2. If the notice is given by or on behalf of a coqioration, the name of the corporation
is to be inserted in item 1 (a), not the name of the person signing the notice, and
the notice is to be signed by a person authorised by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of
the which the conduct is engaged in.

4. If particulars of a condition or of a reason of the type referred to in section 47 of
the Competition and Consumer Act 2010 have been reduced in whole or in part to
writing, a copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving
the notice is likely to deal in the course of engaging in the conduct at any time
during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result
from the proposed conduct including quantification of those benefits where
possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in
particular having regard to goods or services that may be substitutes for the good
or service that is the subject matter of the notification.

9. Provide details of the detriments to the public which may result from the proposed
conduct including quantification of those detriments where possible.
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Submission

Introduction

This submission is provided to the ACCC in relation to a Notification of Exclusive Dealing
lodged by the University of Melbourne, ABN 84 002 705 224, Gratton Street, Parkville
VIC 3010 (the University).

Background

The University is a body politic and corporate established by statute. As part of its efforts
to raise revenues it seeks to commercialise certain assets, including its intellectual
property and trademarks to be used in association with merchandise (such as t-shirts,
sweatshirts and bags).

The University has, with the assistance of a designer and merchandise manufacturer,
developed a premium range of University-branded products such as t-shirts, sweatshirts
and bags (Premium Range Products). A key factor in developing the Premium Range
Products is to introduce products of a particular, and generally higher, quality than other
products branded with University marks.

The University intends to commence marketing and selling the Premium Range Products
in 2016. Other retailers, including the University Co-operative Bookshop Ltd ABN 70 009
937 160 (Co-op Bookshop), are interested in supplying the Premium Range Products.
To facilitate that desire, the University will be providing a licence to intellectual property
rights and trademarks of the University (IP Licence).

The notified conduct

1 The University proposes to supply, or offer to supply, an IP Licence on the
condition that the person to whom the University supplies or offers or proposes
to supply an IP Licence (Licensee) will acquire Premium Range Products from
a manufacturer or supplier nominated by the University (Manufacturer).

2 The University proposes to refuse to supply an IP Licence to a Licensee for the
reason that the Licensee has not agreed to acquire Premium Range Products
from the Manufacturer.

Relevantly, the Licensees will be required to use the IP Licence only in respect of
Premium Range Products manufactured by the Manufacturer. This could be seen to be
'third line forcing conduct' as the IP Licence may be utilised in association with the
Premium Range Products. In such circumstances, it could be asserted that the University
is supplying the IP Licence on condition that the Licensee also acquire the Premium
Range Products from a nominated manufacturer

49032558
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4 Relevant markets

Relevant markets

The relevant markets comprise the broad markets for the supply to retailers and end
consumers of clothing, bags and other similar consumer products, which would include
both branded and unbranded products.

5 Public benefits and detriments

The University submits that the benefits to the public outweigh any detriment to the public
likely to result from the notified conduct.

5. 1 Public benefits

The notified conduct will be of benefit to the public. It will:

. ensure that products which contain intellectual property associated with the
Premium Range Products are of a particular quality, and that such quality is
consistent as between merchandise sold directly by the University and any
licensee (such as the Co-op Bookshop);

enhance the University's core educational functions. The University will obtain a
royalty for sales of the Premium Range. It is hoped that the Premium Range will
be attractive to end consumers which will justify the University's expenditure in
developing the Premium Range. The royalties earned will be a component of
the University's broader revenue stream, and will contribute to funding its public
education, research and other University-related activities.

5.2 Public detriments

There will be little or no public detriment in relation to the notified conduct due to the
following:

. the Premium Range and any University-branded merchandise are substitutable
with a broad range of branded and unbranded products. There will be no impact
on competition to supply such products to consumers; and

there are a large number of manufacturers of substitutable products. The
volumes of Premium Range Products are a tiny percentage of total
production/supply. The requirement for the Co-op Bookshop (or any other
licensee) to acquire Premium Range Products from the Manufacturer will have
no impact on competition between manufacturers or other suppliers to retailers
to supply goods to retailers.

5. 3 Conclusion on benefits and detriments

For these reasons, the University submits that the benefits to the public from the conduct
clearly outweigh any possible detriment.
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