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Determination A91513 1 

Summary 
The ACCC authorises the Australian Hotels Association National Office and 
Divisions (AHA) to collectively bargain on behalf of current and future AHA 
members over certain terms such as acquisition of products and terms of supply 
with participating suppliers.  

The ACCC grants authorisation until 12 March 2026. 

The application for revocation and substitution 

1. On 24 September 2015, the Australian Hotels Association National Office on behalf 
of itself and its Divisions in each state and territory (the Applicants) lodged with the 
Australian Competition and Consumer Commission (ACCC) an application to 
revoke authorisation A91257 and substitute authorisation A91513 for the one 
revoked. 

The Applicants and the Conduct 

2. The Australian Hotels Association represents the interests of more than 5 000 
members across Australia, serviced by Divisions in every state and territory and a 
National Office in Canberra. 

3. The Applicants seek: 

 Re-authorisation to collectively bargain on behalf of current and future 
AHA members with 31 listed suppliers1, subject to the consent of each 
Listed Supplier; and 

 Authorisation to nominate additional suppliers to be covered by the 
collective bargaining framework during the period of authorisation, 
subject to obtaining written consent of each additional supplier. 

4. The Applicants seek authorisation to collectively bargain in relation to the acquisition 
of products, terms of supply, settlement discounts, product development, joint 
advertising and marketing, and distribution (together the Conduct). 

5. The Applicants seek re-authorisation for a period of ten years. 

6. The Applicants are not seeking authorisation for collective boycott activity. The 
Applicants submit that collective bargaining will be voluntary for all suppliers 
covered by the collective bargaining framework and that suppliers can opt to deal 
directly with AHA members. 

7. The Applicants propose to collectively bargain with suppliers of a range of goods 
and services including wagering, gaming, collective licences for public 
performances, subscription broadcasts, tobacco products, ATMs and insurance. 

Previous authorisations 

8. The ACCC has previously granted collective bargaining authorisation to the 
Applicants on two occasions, for five years on each occasion. 

                                                           
1
  The 31 identified suppliers are listed in the Determination in paragraph 37. The Applicants identified 32 

suppliers, but removed NBN Limited prior to the Draft Determination. 
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 Authorisation A90987 in 2006 was granted to collectively bargain with 
wagering and broadcast service providers.  

 Revocation of A90987 and substitution with A91257 in 2011 was granted 
to collectively bargain with 16 listed suppliers of wagering services, 
subscription broadcasting services, collective licencing of the broadcast, 
communication or performance of protected sound recordings or music 
video clips, accommodation booking services and suppliers of electronic 
gaming machines.  

Consultation 

9. The ACCC tests the claims made by an applicant in support of its application for 
authorisation through an open and transparent public consultation process. The 
ACCC invited submissions from a range of potentially interested parties including 
suppliers, industry associations, state and federal government and consumer 
groups.  

10. Before the draft determination: The ACCC received submissions from Tabcorp and 
the Gaming Technologies Association (GTA). These submissions generally support 
the Proposed Conduct, provided that: 

 counterparties can choose to opt out of collective bargaining; and  

 the Applicants are not seeking authorisation to engage in collective 
boycott of suppliers. 

11. GTA also submits that ‘electronic gaming machine suppliers should be removed as 
a target group for collective bargaining’ and that: 

 Aggregation of Hotels’ buying power could result in anti-competitive 
detriment, particularly as hotel venues are significant buyers of electronic 
gaming machines in Australia. The GTA submits that 35 per cent of 
electronic gaming machines were located in Hotels in 2010-11. 

 Given the importance of hotels to the electronic gaming machine sector, 
there is the real possibility that companies who opt out of the process may 
be marginalised. 

 Supply and service contracts for electronic gaming machines are “venue 
specific”. Individual negotiation ensures that each venue’s requirements 
are met. 

After the draft determination: 

12. The ACCC issued a draft determination on 10 December 2015 and invited 
submissions on the draft determination. The ACCC did not receive any 
submissions. 

13. Under the Competition and Consumer Act 2010 (Cth) (the CCA), applicants and 
interested parties may also ask the ACCC to hold a conference to allow oral 
submissions on the draft determination. A conference was not requested. 

14. Public submissions by the Applicants and interested parties are available on the 
ACCC’s Public Register and are considered as part of the ACCC’s assessment of 
the application for authorisation. 
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ACCC assessment 
15. The ACCC’s assessment of the Conduct is carried out in accordance with the 

relevant net public benefit tests contained in the CCA.2  

16. In order to assess the effect of the Conduct and the public benefits and detriments 
likely to result, the ACCC identifies the relevant areas of competition and the likely 
future with and without the Conduct. 

The relevant areas of competition 

17. The Applicants submit that the relevant areas of competition are those: 

 for the supply of goods and services by hotels and other similar 
businesses to consumers;  

 for the acquisition of goods and services over which the Applicants would 
negotiate.  

18. The ACCC notes that suppliers potentially covered by the application operate in a 
wide range of industries and sectors each having a number of different 
characteristics. As such, the effect of the Applicants’ proposed collective bargaining 
arrangements will vary. The ACCC has considered the effect on competition in the 
industries and sectors in which the 31 listed suppliers operate. 

The likely future without the Conduct 

19. The ACCC considers that in the future without the Conduct3, it is likely that the 
Applicants’ members would negotiate and purchase inputs separately. The 
Applicants submit that in the past this has resulted in its members being offered 
standard form contracts weighted in favour of the supplier on a ‘take it or leave it’ 
basis. 

Public benefit 

20. The Applicants submit that the Conduct promotes “equitable dealings and industry 
harmony”, transaction cost savings from a single association representing many 
small businesses, protection from legal challenge provided by the authorisation and 
increased competition in the retail market for goods and services provided by AHA 
members. 

21. The ACCC’s assessment of the likely public benefits follows. 

Transaction cost savings:  

22. An individual AHA member negotiating with a supplier will incur transaction costs, 
such as the time taken to negotiate and from obtaining legal and other expert-
advice. The supplier will also incur transaction costs in negotiating with individual 
customers. Individual negotiations will stop when the costs of continued negotiation 
outweigh the expected benefits for either party. At this point, it is likely that the 
contract will not fully capture the potential mutual benefits from trade. It may in fact 
mean that no negotiation occurs at all and customers are effectively provided with a 

                                                           
2
  Subsections 90(5A), 90(5B), 90(6) and 90(7) of the CCA.  

3
  For more information about how the ACCC has considered the likely future without the Conduct see 

paragraphs 5.20-5.23 of the ACCC’s Authorisation Guidelines. 
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standard-form contract prepared by a supplier. Collective bargaining is likely to 
result in public benefits from transaction cost savings, including the sharing of 
advisor costs for AHA members. By reducing the costs of negotiating for all parties, 
it is likely that more contractual issues can be addressed, because each party can 
obtain the benefit from negotiating these issues at less cost to itself, resulting in 
more comprehensive and efficient contracts of greater benefit to all parties. 

Improved input into contracts:  

23. The Applicants submit that most of its members are small businesses and operate 
in a situation where suppliers have substantial power and are able to dictate 
unfavourable terms and conditions. The ACCC accepts that, when negotiating with 
large suppliers, small businesses can be at a disadvantage in terms of resources 
and experience of negotiating in complex commercial environments. One way in 
which a small business can seek to redress such disadvantage is to bargain 
collectively. Collective bargaining may allow for more effective negotiation, where 
the negotiating parties have a greater opportunity to identify and achieve business 
efficiencies that better reflect the circumstances of AHA members, in relation to 
common issues. Collective bargaining is also likely to enable members of the 
bargaining group to become better informed of relevant market conditions, which is 
likely to improve their input into contractual negotiations with suppliers to achieve 
more efficient outcomes. 

Public detriment 

24. The Applicants submit that the Conduct results in no anti-competitive detriment and 
that: 

 its members face a market structure where suppliers have substantial 
market power and can dictate terms. 

 its members do not compete against each other as they are generally 
geographically separated and generally compete with major 
supermarkets and members of other buying groups. 

25. The ACCC considers that collective bargaining can lessen competition and 
efficiency in certain circumstances. However, the ACCC considers that the Conduct 
has resulted in minimal detriment. In relation to the industries and sectors where the 
listed suppliers operate, the ACCC considers that this is likely to remain the case 
because: 

 AHA members are unlikely to represent a large proportion of purchasers 
in many of the sectors involved. 

 Where AHA members do form a more significant proportion of buyers, 
they are negotiating with monopolist or large multi-national suppliers. 

 Participating in the collective bargaining arrangements is voluntary for 
both AHA members and target suppliers.  

 Authorisation is not sought for collective boycott activity. 

 There is currently a low level of negotiation on price and terms of supply 
between many AHA members and target suppliers. 

26. The Applicants also wish to be able to identify and negotiate with new suppliers in 
addition to the listed suppliers. The ACCC notes that this may extend the Conduct 
to a broader range of sectors and the likelihood of any competitive detriment will 
depend on the extent to which the Applicants’ members represent a large proportion 
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of purchasers for that supplier The Applicants submit that more than 50 per cent of 
potential member hotels are members of the AHA. The ACCC notes that in some 
states the Applicants represent approximately 75 per cent of hoteliers. The ACCC 
considers that the potential anti-competitive detriment is mitigated because: 

 participating in the collective bargaining arrangements is voluntary for 
both AHA members and target suppliers; and 

 authorisation is not sought for collective boycott activity. 

27. The ACCC notes the GTA’s concerns that the needs of the bargaining group are 
unlikely to be homogenous, and the application of a ‘one size fits all’ collectively 
negotiated contract with electronic gaming machine suppliers may not meet each 
individual venue’s requirements. However, as the Conduct is voluntary, collective 
bargaining is only likely to proceed where it is beneficial for all parties, and allowing 
AHA members to collectively bargain does not reduce the scope for individual 
hoteliers to negotiate variations on collectively negotiated arrangements or to 
negotiate with a suppler individually outside of the collective arrangements. 

28. For reasons above, the ACCC considers that the Conduct is likely to result in 
minimal public detriment. 

Balance of public benefit and detriment  

29. The ACCC may grant authorisation if it is satisfied that, in all the circumstances, the 
proposed conduct is likely to result in a public benefit, and that public benefit will 
outweigh any likely detriment, including any lessening of competition. 

30. The ACCC is satisfied that the Conduct, including the nomination of additional 
counterparties, is likely to result in public benefits from transaction cost savings and 
improved input into contracts which outweigh the minimal likely public detriment. 
Accordingly, the ACCC is satisfied that the relevant net public benefit test is met and 
grants re-authorisation to the Applicants. 

Length of authorisation 

31. The CCA allows the ACCC to grant authorisation for a limited period of time.4 This 
enables the ACCC to be in a position to be satisfied that the likely public benefits 
will outweigh the detriment for the period of authorisation. It also enables the ACCC 
to review the authorisation, and the public benefits and detriments that have 
resulted, after an appropriate period. Where arrangements have already been in 
place for a period of time, the ACCC may consider it appropriate to grant 
authorisation for a longer period. 

32. In this instance, Applicants seek re-authorisation for ten years. The Applicants 
submit that the Conduct has previously been authorised on two occasions for ten 
years in total and been implemented successfully during this time. The Applicants 
submit that target suppliers have welcomed collective bargaining in all cases where 
it has occurred. The ACCC notes that it has not previously granted the Applicants’ 
authorisation to nominate additional, unlisted suppliers. 

33. Given the ACCC’s conclusion on the balance of public benefits and public 
detriments, and that the ACCC has observed the collective bargaining 
arrangements over the past ten years the ACCC grants authorisation for a further 
ten years.  

                                                           
4 

 Subsection 91(1). 
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Determination 

The application 

34. The application was made by the Australian Hotels Association National Office on 
behalf of itself and its Divisions in the Australian Capital Territory, New South 
Wales, the Northern Territory, Queensland, South Australia, Tasmania, Victoria and 
Western Australia using a Form FC, under subsection 91C(1) of the CCA for the 
revocation of authorisation A91257 and the substitution with the new authorisation 
A91513. Authorisation is sought to make and give effect to the Conduct described in 
paragraphs 36-38 below. 

The net public benefit test 

35. For the reasons outlined in this determination, the ACCC is satisfied, pursuant to 
sections 90(5A), 90(5B), 90(6) and 90(7) of the CCA, that in all the circumstances 
the Conduct is likely to result in a public benefit that would outweigh any likely 
detriment to the public constituted by any likely lessening of competition. 

Conduct which the ACCC authorises 

36. The ACCC revokes authorisation A91257 and grants authorisation A91513 in 
substitution for the one revoked. Re-authorisation is for the Australian Hotels 
Association National Office, and Divisions in the Australian Capital Territory, New 
South Wales, the Northern Territory, Queensland, South Australia, Tasmania, 
Victoria and Western Australia to collectively bargain with listed suppliers and 
additional suppliers nominated by the Applicants during the period of authorisation, 
where listed and additional suppliers give their written consent. 

37. The listed suppliers are: ANZ, Aristocrat Technologies Australia Pty Ltd, Austar 
Entertainment Pty Ltd, Australasian Performing Rights Association, BAT, Centrebet 
International Limited, Commonwealth Bank of Australia, DC Payments, Expedia 
Australia Pty Ltd, Fairfax Media, Foxtel, IGT (Australia) Pty Limited, Imperial 
Tobacco, Konami Australia Pty Ltd, Marsh, National Australia Bank, News Ltd, 
OAMPS, Optus, Philip Morris, Phonographic Performance Company of Australia 
Limited, Premier Venue Entertainment Pty Ltd (Fox Sports Venues), Sky Channel 
Pty Ltd, Sportsbet Pty Ltd, Tabcorp Holdings Ltd, Telstra, TPG, Unitab Ltd, WA 
TAB, Westpac, Wotif.com Holdings Limited. 

38. Collective bargaining may be conducted on the acquisition of products, terms of 
supply, settlement discounts, product development, joint advertising and marketing 
and distribution.  

39. The ACCC does not grant authorisation for the Applicants to engage in collective 
boycott activity. 

40. The ACCC grants authorisation until 12 March 2026. 


