
 

 

 

 
 

Draft Determination 

Applications for authorisation  
 

lodged by 
 

Alliance Aviation Services Limited 
Virgin Australia Airlines Pty Ltd 

Virgin Australia Regional Airlines Pty Ltd 
 

in respect of 
 

a proposed Charter  
Alliance Agreement 

 
Date: 19 December 2016 

 
Authorisation numbers: A91552 & A91553 

 
 
 
 

Commissioners:  Sims 
Rickard 

Schaper 
Cifuentes 

Court 
Featherston 

 



 

Draft Determination A91552 & A91553 1 

Summary 

The ACCC proposes to deny authorisation to Virgin Australia Regional Airlines 
Pty Ltd (VARA), Virgin Australia Pty Ltd (Virgin Australia) and Alliance Aviation 
Services Pty Ltd (Alliance Airlines) (together, the Applicants) to make and give 
effect to their proposed Charter Alliance Agreement. 

The ACCC will seek submissions in relation to this draft determination before 
making its final decision. 

On 31 August 2016, VARA, Virgin Australia and Alliance Airlines lodged applications for 
authorisation for a proposed Charter Alliance Agreement (Charter Alliance) for a period 
of five years. Under the Charter Alliance the Applicants propose to jointly bid for and 
contract with corporate charter customers in relation to the provision of fly-in-fly-out 
(FIFO) air services. The Applicants also propose to cooperate in relation to various 
aspects of their FIFO operations including aircraft maintenance, procurement of aircraft 
and parts, parts pooling, airport operations, airport handling, check-in, frequent flyer 
programs, lounge access, scheduling, pricing, sales and marketing and service policies. 

The supply of services to corporate customers under the Charter Alliance may include 
regular passenger transport (RPT) services on Virgin Australia’s domestic network. 
However, the Charter Alliance does not extend to the supply of RPT services more 
generally. Other than in relation to FIFO customers, Alliance and VARA/Virgin Australia 
will continue to operate their RPT services independently of each other. 

FIFO services generally involve: 

 the provision of a charter service (i.e. a charter flight from a location close to the 
worker’s residence to the work site) 

 the purchase of seats on RPT services, or 

 a combination of the two, (i.e. a RPT flight followed by a charter flight to the work 
site).  

VARA operates from a base at Perth airport, primarily providing charter flights 
throughout Western Australia. VARA also has access to Virgin Australia’s national 
network of RPT services. Alliance Airlines has a national network of charter services but 
only offers very limited RPT services. Therefore, the only significant operational overlap 
between the Applicants is in the provision of charter services in Western Australia.  

Through the Charter Alliance, VARA will gain access to Alliance Airlines’ national 
network of charter services and Alliance Airlines will gain access to VARA (Virgin 
Australia’s) RPT network (for the purpose of supplying services to FIFO customers). 
Within Western Australia, the alliance will have access to a broader mix of aircraft types 
to offer FIFO services than either airline would individually be able to offer. 

The ACCC considers that the Charter Alliance is likely to result in public benefits in the 
form of operational efficiencies, particularly in relation to: integration of the Applicants’ 
Perth operational bases, increased flexibility and optimisation of aircraft utilisation and 
cost savings through pooling aircraft components and inventory and integration of sales 
and customer service teams. The ACCC considers that these efficiencies are a public 
benefit in and of themselves. However, as discussed below, the ACCC also considers 
that the Charter Alliance is likely to lessen competition, and therefore that it is unlikely 



 

Draft Determination A91552 & A91553 2 

that the benefits of these efficiencies will substantially be passed through to users. 
Accordingly, the ACCC has placed less weight on the cost savings and efficiencies 
likely to result from the Alliance as a public benefit than would be the case if there was 
greater likelihood of pass through of these cost savings and efficiencies in the form of 
lower fares or better services. 

The ACCC also considers that the Charter Alliance is likely to result in public benefits in 
the form of: 

 enhanced products and services by allowing the Applicants to offer a more 
extensive integrated charter and RPT service, a broader mix of aircraft, and 
expanded access to the Velocity frequent flyer program and Virgin Australia’s 
lounges, and 

 promotion of competition in the supply of FIFO services on the east coast and in 
central Australia (but not in Western Australia) through the enhanced product 
and service offering which is likely to trigger a competitive response from 
Qantas. 

The ACCC considers, however, that the Charter Alliance is likely to result in a public 
detriment by lessening competition for the provision of FIFO services in Western 
Australia.  

The Charter Alliance will largely eliminate competition between VARA and Alliance 
Airlines. The ACCC considers that the elimination of this rivalry will increase the 
incentive for the Applicants to unilaterally raise prices when tendering to supply FIFO 
services in Western Australia. The ACCC considers this is likely for a number of 
reasons. 

The Charter Alliance will reduce the number of major FIFO service providers in Western 
Australia from four to three (Qantas, Cobham and the VARA/Alliance Airlines Charter 
Alliance). Such a reduction is likely to lessen competition. More importantly, two 
suppliers (Qantas and the Applicants) will supply the vast majority of FIFO services.  

While the ACCC recognises that the Applicants will continue to face competition from 
Qantas and Cobham, their enhanced market position combined with the elimination of 
the risk of losing contracts to one another will likely provide the Applicants with a degree 
of freedom to profitably raise prices in Western Australia.  

Further, smaller operators are unlikely to impose a strong competitive constraint on the 
Applicants. In addition, new entry into the provision of FIFO services in Western 
Australia does not appear to be likely. 

Therefore, the ACCC considers it likely that the Charter Alliance will materially enhance 
the ability and incentive of the Applicants to unilaterally raise prices or reduce service 
levels in Western Australia. The ACCC invites further submission from interested 
parties about this issue.  

The ACCC also considers that there is an increased risk of coordinated conduct among 
airlines supplying FIFO services in Western Australia, although there are a number of 
factors that mitigate this risk. 

Further, at the conclusion of the five year term for which authorisation is sought, 
Alliance Airlines may face difficulties in re-establishing a separate operation.  
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On balance, while the ACCC considers that some public benefit is likely to arise from 
the Charter Alliance, the ACCC is not satisfied that the Charter Alliance Agreement is 
likely to result in a public benefit that would outweigh the likely public detriment 
constituted by the lessening of competition that would be likely to result. Accordingly, 
the ACCC does not propose to grant authorisation. 

The ACCC now seeks submissions in response to this draft determination before 
making its final decision. 
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The applications for authorisation 

1. On 31 August 2016, Alliance Aviation Services Limited (Alliance Airlines), Virgin 
Australia Airlines Pty Ltd (Virgin Australia), and Virgin Australia Regional Airlines 
Pty Ltd (VARA) (together, the Applicants) lodged applications for authorisations 
A91552 & A91553 with the Australian Competition and Consumer Commission 
(ACCC).  

2. The Applicants seek authorisation for five years to make and give effect to a 
proposed Charter Alliance Agreement.1 The Charter Alliance Agreement is limited 
to contracted aviation services to corporate customers. In respect of these 
customers the Applicants propose to  

 jointly bid for and contract with corporate charter customers: and  

 cooperate in relation to various aspects of their airline operations including 
aircraft maintenance, procurement of aircraft and parts, parts pooling, 
airport operations, airport handling, check-in, frequent flyer programs, 
lounge access, scheduling, pricing, sales and marketing, service policies, 
and other matters. 

3. The Applicants expect that the majority of work for which they jointly bid will be fly-
in-fly-out (FIFO) services to resource companies, primarily charter services. While 
the supply of these services may include a Regular Passenger Transport (RPT) 
service on Virgin Australia’s domestic network, the Charter Alliances does not 
extend to the supply of RPT services more generally. Other than in relation to 
FIFO customers Alliance and VARA/Virgin Australia will continue to operate their 
RPT services independently of each other. 

4. The Applicants will also continue to supply contract aviation services (charter 
services and/or RPT services) to government customers, charter brokers and ad-
hoc charter customers on a standalone basis.2 

5. At the time of lodging their applications for authorisation the Applicants also 
lodged related third line forcing notifications under which they each propose to 
offer a discount and may offer frequent flyer and lounge benefits to corporate 
customers on condition that those customers acquire a bundled offer which 
includes charter services and/or RPT services from the other operator.3  The 
ACCC intends to finalise its assessment of the notifications at the time it 
completes its assessment of the applications for authorisation. 

The Applicants 

Virgin Australia 

6. Virgin Australia is a domestic and international passenger airline which 
commenced operations in Australia in August 2000 and listed on the Australian 

                                                           
1
  The Applicants lodged an executed copy of the Charter Alliance Agreement with the ACCC as 

Confidential Attachment I to the applications for authorisation. 
2  

Ad-hoc charter services is defined in the Charter Alliance Agreement as services provided for a term 
less than three months, or for a term between three months and twelve months provided that on 
average no more than one service per week is provided. 

3
  N99305 - N99307. 
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Stock Exchange (ASX) in 2003. Virgin Australia’s fleet of 149 aircraft operate 
approximately 3 000 scheduled flights per week to over 450 Australian and 
international destinations.  

7. The map below shows Australian destinations served by Virgin Australia’s RPT 
services: 

 

8. Virgin Australia also operates a small number of charter flights from Brisbane to 
other parts of Southern Queensland, including Miles and Roma. In the case of 
Roma, this is due to regulatory restrictions preventing Virgin Australia flying RPT 
services on this route and in the case of Miles this is due to airport infrastructure 
restrictions. 

9. Virgin Australia operates eleven airline lounges nationally and also runs the 
Velocity frequent flyer program (Velocity). Velocity has approximately 6.3 million 
members and is linked with frequent flyer programs of Virgin Australia’s alliance 
partners.  

10. Virgin Australia also owns and operates Tigerair Australia (Tigerair), a low cost 
carrier which operates RPT domestic services to 11 Australian destinations, and 
international services between Adelaide, Melbourne and Perth and Denpasar. 
Tigerair and Virgin Australia maintain total brand separation and Tigerair will not 
participate in the Charter Alliance. 

Virgin Australia Regional Airlines (VARA) 

11. VARA, formerly Skywest, is a regional airline headquartered in Perth which was 
acquired, and rebranded as VARA, by Virgin Australia Group in May 2013. VARA 
operates a fleet of 14 Fokker 100 aircraft (around 100 seats) and two Airbus A320 
aircraft (150 to 180 seats) providing around 88 charter services and 70 RPT 
services each week between Perth and 21 regional destinations in Western 
Australia. VARA’s only operational base is located in Perth at the dedicated 
charter terminal, Terminal 2. 

12. VARA’s primary focus is on closed charter services to mining and resources 
companies within Western Australia. Its RPT services in Western Australia are 
operated on behalf of Virgin Australia’s mainline business. 
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13. The map below shows destinations currently served by VARA, including its RPT 
and Charter services: 

 

14. Resource companies contract charter services from VARA on an exclusive use 
trip basis to transport their FIFO workers to and from mine sites. VARA is paid per 
trip operated irrespective of the number of passengers that travel on each trip. 
Contracts are generally entered into following a competitive tender process. 
Contracts are awarded to operate for terms of between 3 and 5 years with options 
to extend potentially out to 7 to 10 years. Charter operations are generally to 
remote mine site locations with dedicated airport infrastructure owned and 
operated by, or on behalf of, the resource company. 

Alliance Airlines 

15. Alliance Airlines is an Australasian-based charter provider, with a customer base 
largely consisting of mining and resources operators. Alliance Airlines has 
regional charter bases in Brisbane, Townsville, Cairns, Adelaide, Perth, 
Melbourne and Auckland. Alliance Airlines has its headquarters in Brisbane and is 
listed on the ASX.  Its fleet of 28 aircraft (Fokker 50, 70 and 100, with 
approximately 50, 70 and 100 seats respectively) operates around 120 charter 
services and 30 scheduled (RPT) services per week across all mainland 
Australian states and the Northern Territory.4  

16. In Western Australia Alliance Airlines operates around 53 charter services and 9 
scheduled (RPT) services per week. However, these RPT services are used for 
Alliance Airlines long-term contracted FIFO customers and are not generally 
available to RPT leisure passengers. 

17. In addition to these regularly scheduled services Alliance Airlines also operates 
ad hoc charter services in Australia, New Zealand and elsewhere in the Asia 
Pacific region. 

18. The map below shows Australian destinations served by Alliance Airlines, 
including its RPT and Charter services: 

                                                           
4
  Including scheduled services between Brisbane and Emerald on behalf of Virgin Australia. 
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19. Alliance Airlines also offers aircraft sales and leasing services on a short term and 
long term basis. Alliance Airlines announced in November 2015 that it had 
purchased Austrian Airlines fleet of Fokker Aircraft to enable it to expand its 
operations into engine sales and leasing, spare parts sales and aircraft sales.5 

Wet leasing arrangements between the Applicants 

20. The Applicants currently have a Wet Lease Services Agreement with each other. 
A wet lease is a leasing arrangement where one airline (the lessor) provides and 
aircraft, crew, maintenance and insurance (ACMI) to another airline (the lessee). 
The lessee pays by hours operated.  

21. Airlines often enter into wet leasing arrangement to supplement aircraft 
unavailability, obtain access to different aircraft types (for less capital outlay), or 
cover aircraft unserviceability or crew shortages.  

22. Between 2012 and 2014, Virgin Australia used Alliance Airline’s aircraft to supply 
RPT services operating out of Brisbane. Between late April 2015 and early July 
2015, VARA used Alliance Airlines’ aircraft to supply RPT and charter services in 
Western Australia. Both Virgin Australia and VARA use Alliance Airlines to 
provide ad-hoc services from time to time to cover aircraft unserviceability or crew 
shortages and Alliance Airlines also uses VARA on a similar basis. 

23. Further, Virgin Australia and Alliance Airlines recently entered into a two year wet 
lease services agreement under which Alliance Airlines Fokker 70 aircraft operate 
Brisbane-Emerald RPT services for Virgin Australia. 

                                                           
5  

ASX release: AQZ ‘Alliance Aviation creates a new business and establishes a European presence’ 25 
November 2015. 
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Background 

Demand for FIFO services 

24. FIFO services involve the movement of workforces from their homes to remotely 
located worksites and back. Most FIFO services in Australia are supplied to 
resource companies because of the remote nature of Australia’s mine sites.  

25. Demand for FIFO services is linked to the level of activity in the mining and 
resource sector, the lack of local workforces close to work sites necessitating the 
movement of skilled labour from a broader geographic region and workers’ 
preferences to live in metropolitan areas. 

26. The Applicants submit that the following factors influence mining and resource 
companies’ demand for FIFO services: the location of their work site, airport 
capacity (influencing the appropriate aircraft type), regulatory requirements, the 
number of  FIFO passengers to be transported, certainty of seat availability 
(reliability), control over schedule, cost, broader relationships with a particular 
airline, and value added benefits that an airline can offer to a company’s 
employees. 

27. In this respect, the Applicants submit that the particular characteristics of FIFO 
services are diverse or heterogeneous across customers. 

Types of FIFO services 

28. Reflecting the diverse requirements of mining and resource companies, they may 
move FIFO workers using charter services, seats on RPT services, or a 
combination of RPT and charter services. 

29. Charter services involve the exclusive contracted transportation of passengers, 
generally supplied at a fixed rate (per trip) to a customer based on their ongoing 
regular requirements or for a specified itinerary or group of itineraries. Given FIFO 
service requirements are entirely customer specific, schedules and capacity for 
charter services are dictated by the customer. 

30. Charter services may be operated to remote aerodromes which are owned and 
operated by or on behalf of a mining and resources company, but can also be 
operated to regional airports not served by suitable RPT services. Charter 
operators are subject to a different regulatory environment to RPT services and 
are not generally permitted to sell tickets to the general public for seats on a 
charter service.  

31. RPT services may be used to transport FIFO workers where there is an RPT 
airport close to operations that can be reached by road or to transport workers to 
the operating base of a charter service operator for onward transport to the work 
site. When a customer chooses an RPT service they only pay for the seats they 
use.  

32. Using RPT services potentially lowers costs and provides greater flexibility to 
adapt if needs change, in particular if a customer’s capacity requirements do not 
make charter services viable. The flexibility of RPT services shifts the risk of 
utilising the aircraft from the customer to the airline.  
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33. In order to ensure security of supply customers may choose to book blocks of 
seats on an RPT service.  While corporate customers will sometimes purchase 
seats on RPT services that are also used by the travelling public, some RPT 
services are operated exclusively for FIFO customers. For example, as noted at 
paragraph 16, RPT services operated by Alliance Airlines in Western Australia are 
used for Alliance Airlines long-term contracted FIFO customers and are not 
generally available to RPT leisure passengers. 

Procurement of FIFO services 

34. Corporate customers will typically procure FIFO services through a Request for 
Tender (RFT). The RFT will specify the tender terms, processes and service 
requirements. RFTs typically require FIFO operators to prepare a detailed 
proposal to meet those service requirements (particularly in relation to routes, 
frequencies and size of aircraft).  

35. The Applicants submit that FIFO operators are typically asked to specify: the 
services that will be supplied (RPT and/or charter), the aircraft to be used and the 
total passengers, fuel and cargo capacity, the proposed schedule, capability to 
meet prescribed service standards including safety, risk management, compliance 
and auditing processes, an outline of operational capacity in the event of schedule 
disruption, price for services, other provisions including parameters around when 
the provider will down-gauge or up-gauge services to meet changes in demand 
and other benefits (such as frequent flyer or lounge access). 

36. Tenders and services contracts will typically specify the price for the core services 
(per trip) to be supplied and a price for additional ad-hoc services as required. 
Most contracts allow for the specified prices to be adjusted during the course of 
the contract to account for changes in the price of aviation fuel, currency 
fluctuations, and the Consumer Price Index. 

37. Contracts are typically 2 to 5 years, with 2 to 5 year extension options in favour of 
the customer. 

38. Contracts are sometimes non-exclusive meaning that if the contracted operator is 
unable to supply a particular service, for example due to unavailability of aircraft, 
the customer is able to contract with other operators on an ad hoc basis. 

Fluctuating demand for FIFO services 

39. Demand for FIFO services is highly dependent on mining operations. The 
Applicants submit that since mid-2013, the mining industry as a whole has been in 
decline which has resulted in delayed development of new mines, the closure of 
mines and reduced operation of FIFO services at some existing mines.  

40. For example, the Applicants cite Bureau of Infrastructure, Transport and Regional 
Economics data which indicates a 10.3% decrease in Australian charter flights 
over the year 2015 to June 2016.6 

41. The Applicants submit that some customers have negotiated with airlines to 
receive price decreases, greater volume discounts, reduce the number of services 
acquired, or shift their requirements from high frequency, low gauge aircraft to low 
frequency, high gauge aircraft. 

                                                           
6
  BITRE, Domestic aviation activity, June 2016. 
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42. The Applicants also submit that as a consequence of the mining downturn 
operators have restructured their fleets.  However, they submit that there is still 
excess capacity in the FIFO sector and therefore operators are competing 
vigorously for corporate customers with some operators approaching customers 
who are close to being out of contract ahead of them commencing tender 
processes. 

Airlines providing regional RPT and charter services 

43. A number of airlines presently supply FIFO services in Australia. Regional RPT 
and charter airlines use a variety of different business models to service the 
specific needs of their customers. The main airlines include Qantas and its 
subsidiaries, Alliance, VARA, Cobham Aviation Services, Skippers, Air North, and 
Regional Express (including its subsidiary Pel-Air). Of these airlines, only Qantas 
and Alliance operate nationally with most other airlines focussing on a particular 
region. 

44. Domestically, Qantas offers an integrated national network of RPT services, and 
charter services under a number of brands including Qantas, Qantaslink and 
Jetstar. It also operates a number of airline related businesses including the 
Qantas Frequent Flyer program. 

45. QantasLink is Qantas’ primary brand for regional RPT and charter services. The 
QantasLink fleet consists of approximately 83 aircraft with a range of capabilities, 
including Boeing 717-2007, Bombardier Q200, Q300 and Q400, and Fokker 
F100. Prior to acquiring Network Aviation, a Perth based regional airline in 2011, 
Qantas had a limited charter offering in Western Australia. Network Aviation was 
rebranded QantasLink in 2015. 

46. Qantas is able to supply corporate customers with a national integrated charter 
and RPT service and other features including access to its frequent flyer program 
and lounge access. 

47. Cobham is an Adelaide based regional airline. Its parent company, Cobham plc, 
is listed on the London Stock Exchange.  

48. Cobham describes itself as a leading provider of charter services throughout 
remote areas of Australia, supporting FIFO operations for the resource sector with 
a fleet of Embraer 190, BAe146/RJ series and Bombardier Dash 8 regional jets. 
Cobham supplies FIFO services throughout Western Australia. 

49. Skippers is a Perth based airline which operates over 100 regular flights per week 
in support of 15 mining companies. These flights are operated on a closed charter 
arrangement and are generally not available for the travelling public. Skippers has 
a fleet of 27 aircraft ranging in size from 100 seats (Fokker 100’s) to 9 seats. 

50. Regional Express (REX) operates 1,500 RPT and charter services each week 
across 58 destinations primarily in eastern Australia. Its wholly owned subsidiary, 
Pel-Air focusses on closed charter services. Since 28 February 2016, REX has 
operated services in Western Australia (RPT services between Perth- 
Albany/Esperance). 

                                                           
7 

 National Jet Systems, part of the Cobham group, supplies crew, maintenance and engineering support 
services to operate charter and RPT services using QantasLink’s 20 Boeing 717 aircraft.
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51. Air North is a regional airline based in Darwin. It operates charter and RPT 
services between Darwin and destinations in the Northern Territory, northern 
Western Australia and North Queensland. Air North also has a codeshare 
agreement with Qantas which allows passengers to connect between certain Air 
North and Qantas services, and earn Qantas frequent flyer points on flights 
operated by Air North.  

52. A number of other airlines also operate scheduled and charter services, generally 
using smaller aircraft. These include Maroomba, based in Perth, which operates 
charter services between Perth and regional destinations in Western Australia; 
JetGo, based in Brisbane, which operates charter and RPT services in eastern 
Australia using its fleet of three 36-50 seat Embraer regional jets; Ross Air, based 
in Adelaide, which operates charter services between Adelaide and regional 
destinations in South Australia, Broken Hill and Alice Springs; Skytrans, based in 
Cairns, which operates services between Cairns and destinations in Cape York 
and Torres Strait; and Corporate Air, based in Canberra, which operates regional 
RPT and charter services in eastern Australia and South Australia. 

The Charter Alliance Agreement 

53. Under the proposed Charter Alliance Agreement, the Applicants propose to jointly 
bid for, and contract with, corporate customers, including joint pricing and 
scheduling of services for those customers. The Applicants submit that corporate 
customers will mainly include mining and resources companies and some tourism 
operators, but will exclude government customers, charter brokers and ad hoc 
charter customers who are supplied on a short term basis. 

54. This Applicants also propose to: 

 offer eligible passengers access to the Velocity frequent flyer program, 
including the ability to accrue status credits (and gain access to associated 
benefits) as well as points on all of Alliance Airlines’ air services (including 
charter services) 

 offer eligible passengers access to Virgin Australia’s airport lounges 

 cooperate in relation to check-in, airport operations, airport handling, 
service policies and other matters, and 

 jointly optimise operations, including procurement and deployment of 
aircraft engines and spare parts and maintenance and ground-handling 
services. 

55. The Charter Alliance Agreement is limited to operations in Australia. The 
Applicants submit that they expect that most of their customers will be resource 
companies. They further submit that tourism operators who want to obtain a 
regular service on a charter basis to a remote tourist location could also 
potentially be supplied services by the Applicants under the Charter Alliance.  

56. In each case, the corporate customer will contract for a dedicated charter service 
or for block seats on a suitable RPT service.  
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57. Otherwise, the Applicants submit that they will continue to supply air transport 
services separately on a charter or block RPT basis to government customers, 
charter brokers and ad-hoc charter customers. 

58. While the supply of services to corporate customers under the Charter Alliance 
may include an RPT service on Virgin Australia’s domestic network, the Charter 
Alliance does not extend to the supply of RPT services more generally. 

Previous related matters 

59. The ACCC has considered numerous applications for authorisation in relation to 
airline alliances in the past. However, the proposed Charter Alliance Agreement 
between VARA and Alliance Airlines is different to most previous airline alliances 
considered by the ACCC. Most previous airline alliances have involved 
cooperation between international airlines in their provision of RPT services to the 
general public as well as to corporate customers.  

60. The ACCC has previously considered two matters, each involving Virgin Australia 
and Skywest, which included the supply of charter services to corporate 
customers.  

 Application for authorisation of a corporate alliance between Virgin 
Australia and Skywest (lodged in 2011)8: In deciding to grant authorisation 
for five years, the ACCC considered that the alliance was likely to result in 
public benefits in the form of enhanced products and services, promotion 
of competition with Qantas (through the provision of an integrated offer) 
and cost savings and other efficiencies. The ACCC considered that the 
alliance was unlikely to result in any significant public detriment. 

 Virgin Australia’s proposed acquisition of Skywest (informal merger review 
in 2012)9: the ACCC decided not to oppose the proposed acquisition 
finding that the proposed acquisition was unlikely to substantially lessen 
competition in any relevant market. 

The Applicants’ submission 

61. The Applicants submit that the proposed Charter Alliance Agreement is likely to 
result in the following public benefits: 

 Significant cost savings and efficiencies from joint operations. 

 Enhanced ability to compete, particularly with Qantas, leading to more 
choice for corporate customers that want an integrated suite of RPT and 
charter services. 

 Increased convenience and value-added benefits, including connection on 
to Virgin’s domestic RPT network, access to frequent flyer, lounge and 
other member benefits. 

62. The Applicants submit that the Charter Alliance Agreement is unlikely to result in 
any material anti-competitive detriment.  

                                                           
8
  http://registers.accc.gov.au/content/index.phtml/itemId/1022673/fromItemId/401858  

9
  http://registers.accc.gov.au/content/index.phtml/itemId/1099824/fromItemId/751043  

http://registers.accc.gov.au/content/index.phtml/itemId/1022673/fromItemId/401858
http://registers.accc.gov.au/content/index.phtml/itemId/1099824/fromItemId/751043
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63. The Applicants submit that VARA and Alliance Airlines are complementary 
businesses and that the Charter Alliance will enable them to provide an integrated 
travel offer, including charter and RPT services and frequent flyer and lounge 
benefits, to corporate customers on a national basis. The Applicants seek 
authorisation for five years, which would cover the initial term of the proposed 
Charter Alliance Agreement.  

Consultation 

64. The ACCC tests the claims made by an applicant in support of its applications for 
authorisation through an open and transparent public consultation process. 

65. The ACCC invited submissions from a range of potentially interested parties 
including other airlines, corporate customers, industry associations, and state and 
federal government bodies. The ACCC received four public submissions. 

66. Adelaide Airport supports the applications for authorisation. It submits that the 
Charter Alliance will bring together two complementary businesses and networks 
and enable a more sustainable operation for both Virgin and Alliance Airlines. 
Adelaide Airport submits that competition for mining and resources related traffic 
on RPT and charter services has intensified with the mining downturn – and that 
this has placed pressure on the sustainability of these services. It also submits 
that the Charter Alliance Agreement will facilitate VARA’s entry into South 
Australia. 

67. The Department of Infrastructure and Regional Development (DIRD) submits that 
the Charter Alliance will result in benefits and no significant anti-competitive 
detriment. It submits that the applications for authorisation are consistent with 
Australia’s aviation policy settings which support a competitive and sustainable 
Australian aviation industry. DIRD submits that the Charter Alliance, through 
providing an integrated charter and RPT service, and allowing cooperation in 
relation to frequent flyers programs, lounge access and connections, will provide 
benefits through increased competition and greater consumer choice. DIRD also 
submits that the charter market is highly competitive and mining and resources 
companies have bargaining power with airlines.  

68. Qantas did not made submissions on the substantive applications for 
authorisation, but provided factual information about its commercial relationship 
with Cobham. 

69. Tourism WA supports the applications for authorisation. It submits that air 
services are vital for Western Australia's tourism industry, the resources sector 
and regional communities. It submits that the Charter Alliance would be beneficial 
for future aviation growth in Western Australia and Australia. Tourism WA submits 
that the Charter Alliance Agreement will improve prices, products and connections 
and increase competition with Qantas in Western Australia. 

70. All public submissions are available from the ACCC’s public register.10 

71. The ACCC also directly contacted, and held discussions with, a number of 
customers who acquire corporate FIFO services to inform its consideration of the 
applications for authorisation. 

                                                           
10

  www.accc.gov.au/authorisationsregister 

http://www.accc.gov.au/authorisationsregister
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72. The submissions by the applicant and interested parties, and the information 
obtained through the ACCC’s market inquiries, are considered as part of the 
ACCC’s assessment of the applications for authorisation. 

Assessment 

73. The ACCC’s assessment of the proposed conduct is carried out in accordance 
with the relevant net public benefit tests11 contained in the CCA. In broad terms, 
the ACCC may grant authorisation if it is satisfied that the likely benefit to the 
public from the proposed conduct would outweigh the likely detriment to the 
public, including from any lessening of competition. 

Relevant areas of competition 

74. The ACCC considers that the relevant areas of competition for the purpose of this 
assessment are the provision of FIFO services (inclusive of charter and RPT 
services) to corporate customers within Australia, and particularly within Western 
Australia being the one state or territory where there is significant horizontal 
overlap between FIFO services provided by the Applicants.  

75. The ACCC notes that corporate customers usually have very specific 
requirements when procuring FIFO services. They will often contract for FIFO 
services on a route-by-route basis, with the origin, destination and scheduling of 
services being determined in accordance with the operational requirements of the 
customer.  These services will sometimes include an RPT component but they 
are generally charter services, supplemented as needed by RPT services to the 
origin point of the charter service. 

76. FIFO services operators are generally regional in scope with services generally 
offered directly to and from specific worksites from dedicated operating bases (i.e. 
‘out and back services’). This includes those operators with national FIFO 
operations such as Qantas and Alliance who, while they provide FIFO services 
throughout Australia, do so from their regional bases. In this respect, while aircraft 
are highly transportable between regions, given the nature of FIFO services (out 
and back services from an operating base) operational efficiencies and 
maximising aircraft utilisation are best achieved through operating regionally. 
Further, much of the other infrastructure necessary to provide FIFO services such 
as staff and ground handling services are required to be sourced by region. 
Accordingly, FIFO operators do not generally compete for business outside of 
their established regional bases. 

Future with and without 

77. To assist in its assessment of the Charter Alliance Agreement against the 
authorisation tests, the ACCC compares the benefits and detriments likely to arise 
in the future with the conduct for which authorisation is sought against those in the 
future without the conduct the subject of the authorisation.  

78. In the future without the Charter Alliance Agreement, the Applicants would likely 
continue to provide their existing services. Alliance Airlines would likely continue 
to offer FIFO services nationally, including in Western Australia where VARA also 
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operates. VARA would also likely continue to offer FIFO services in Western 
Australia. The Applicants would likely also continue with their existing wet lease 
arrangements and, subject to commercial considerations, could consider other 
wet lease arrangements in the future. 

79. As noted, outside of Western Australia there is no material overlap between the 
Charter Alliance partner’s FIFO services. However, in the longer term, VARA 
could potentially consider expanding its FIFO operations into other states and 
territories by building capacity internally and utilising Virgin Australia’s existing 
operational bases. The Charter Alliance substantially reduces any incentive for 
VARA to do so. 

80. However, the ACCC considers that there is uncertainty about whether VARA 
would adopt such an expansion strategy such that the ACCC cannot conclude 
that it is a likely outcome absent the Charter Alliance.  

Public benefit 

81. The CCA does not define what constitutes a public benefit and the ACCC adopts 
a broad approach. This is consistent with the Tribunal which has stated that the 
term should be given its widest possible meaning, and includes: 

…anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principal elements … the 
achievement of the economic goals of efficiency and progress.12 

82. Having regard to information available, the ACCC considers the Charter Alliance 
Agreement is likely to result in public benefits in the form of: 

 operational efficiencies 

 enhanced products and services, and 

 promoting competition between FIFO service operators. 

83. The ACCC’s assessment of the likely public benefits from the proposed Charter 
Alliance Agreement is as follows. 

Operational efficiencies 

84. The ACCC has previously accepted that improved operating efficiencies and/or 
avoidance of duplicated fixed costs through airline alliances are likely to result in a 
public benefit. However, the ACCC has generally not placed a significant weight 
on this as a public benefit absent strong evidence about how such savings will be 
achieved. 

85. The Applicants submit that one of the reasons they are entering into the Charter 
Alliance Airlines is to increase operational efficiencies. They argue that the 
Charter Alliance will enable them to realise significant synergies and cost savings 
as follows: 
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 integrating the Perth operational bases of both airlines to realise 
economies of scale – as these two charter bases are co-located in 
Terminal 2 at Perth airport, there will be clear efficiency gains that will flow 
from an integration of operations and personnel at these bases 

 pooling of aircraft components across common fleet types – in particular, 
the common use of Fokker F100 aircraft, and Alliance Airlines use of F70 
aircraft, will allow for significant cost savings13 

 integrating sales and customer service teams 

 accessing a broader range of aircraft types to offer the “right sized” aircraft 
to meet customer demand, which will increase operational flexibility and 
aircraft utilisation, and  

 accessing a larger pool of resources and equipment to enhance recovery 
of services in the event of operational disruption.  

86. The ACCC considers that integrating the Applicants’ Perth operational bases is 
likely to result in cost savings and represents a source of public benefit. In 
particular integrating operational bases is likely to enable more efficient 
management of ground handling, flight check-in and arrival and departure 
services. 

87. The ACCC notes that through the Charter Alliance, the Applicants will have 
access to a broader range of aircraft types than either Applicant currently has 
access to individually. Currently, VARA does not have any aircraft in its fleet with 
fewer than 100 seats and Alliance Airlines does not have aircraft with more than 
100 seats. The ACCC accepts that the aircraft mix available under the Charter 
Alliance is likely to result in efficiencies through increased flexibility and 
optimisation of aircraft utilisation. Accessing a broader range of aircraft is also 
likely to enhance the Charter Alliance’s ability to compete for corporate 
customers. This is discussed in more detail below. 

88. The Wet Lease Services Agreement between VARA and Alliance Airlines 
currently provides a degree of operational flexibility by providing each airline with 
access to aircraft in addition to their own fleets. Absent the Charter Alliance it 
would be open to the Applicants to continue to enter into wet lease agreements 
with each other and/or with other airlines. However, while wet leasing 
arrangements provide each airline with a degree of operational flexibility, the 
Charter Alliance Agreement is likely to provide a greater degree of flexibility at a 
lower cost. 

89. The ACCC also considers that the Charter Alliance has the potential to realise 
cost savings in the other areas identified by the Applicants as summarised above. 
Specifically, pooling of aircraft components and inventory, integrating sales and 
customer service teams and accessing a larger pool of resources and equipment 
to enhance recovery of services in the event of operational disruption. 

90. The ACCC considers that efficiencies are a public benefit in and of themselves. 
However, the ACCC gives greater weight to the realisation of efficiencies where 
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VARA operates 14 F100s; Alliance operates 15 F100s and eight F70s, which the ACCC understands 
have similar spare parts and maintenance requirements to F100s. Alliance also acquired 15 Fokker 
100s and six Fokker 70s in 2015 from Austrian Airlines. 
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they are likely to be passed through to consumers in the form of lower fares or 
better services. 

91. The ACCC considers that the likelihood of efficiencies achieved by the Charter 
Alliance being passed through to users and the degree of such pass through will 
depend on competitive conditions region to region (particularly in Western 
Australia where many of the operational synergies will be primarily realised) and 
year to year. In this respect, as discussed below, the ACCC considers that the 
Charter Alliance will largely eliminate competition between VARA and Alliance 
Airlines. The ACCC is concerned that this will materially enhance the ability and 
incentive of the Applicants to unilaterally raise prices or reduce services or 
otherwise lessen competition. Accordingly, the ACCC has placed less weight on 
the cost savings and efficiencies likely to result from the Alliance as a public 
benefit than would be the case if there was greater likelihood of pass through of 
these cost savings and efficiencies in the form of lower fares or better services.  

Enhanced products and services 

92. The Applicants submit that, by combining the charter capacity of Alliance Airlines 
with the additional service features that can be provided through VARA, the 
Charter Alliance will enable them to provide an integrated travel offer, including 
charter and RPT services and frequent flyer and lounge benefits, to corporate 
customers on a national basis. 

93. The Applicants further submit that the ability to jointly schedule services for 
corporate customers will enable the Applicants to adjust the timing of services to 
ensure that charter services efficiently connect with RPT services.  

94. The Applicants also argue that cooperation in relation to check-in and other 
airport services under the Charter Alliance will enable passengers to enjoy a more 
seamless travel experience with the ability to complete their journeys across the 
Applicants’ charter and RPT networks under a single itinerary, with streamlined 
check-in and with their baggage checked through to the final destination (subject 
to the implementation of required system updates). 

95. The Applicants state that corporate customers will have the ability to incorporate 
their charter flights into the Velocity frequent flyer program so that their FIFO 
passengers will be able to accrue frequent flyer points and status credits across 
the full suite of air services, including charter services. 

96. As noted, Alliance Airlines offers charter services through an extensive Australia 
wide network but only offers a very limited range of RPT services. Specifically, 
Alliance Airlines offers a small number of scheduled RPT flights to a limited 
number of destinations (Adelaide-Olympic Dam, Perth-Karratha and Perth-
Newman) which are almost entirely contracted out to corporate customers on a 
block sale basis. VARA’s currently only offers charter services in Western 
Australia. VARA also operates a limited number of RPT services on behalf of 
Virgin Australia in Western Australia. Through Virgin Australia, VARA has access 
to an extensive network of RPT services. 

97. Accordingly, while there is significant overlap between the Applicants’ operations 
in relation to charter services in Western Australia, the Applicants’ services 
elsewhere are largely complementary with VARA (through Virgin Australia) having 
a strong RPT presence and no charter service operations and Alliance Airlines 
having an extensive charter service network but minimal RPT operations.  
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98. The Charter Alliance therefore provides an opportunity for the Applicants to offer 
substantially more extensive integrated charter and RPT services than either 
airline could offer absent the alliance. This is likely to be particularly valued by 
charter service customers who also require a significant amount of RPT services. 
An integrated charter and RPT service also provides improved connectivity and 
convenience for passengers transferring between a Virgin Australia RPT service 
and an Alliance Airlines charter service. The ACCC’s market enquires suggest 
that among customers who acquire both charter services and RPT services, the 
value they place on this integrated service varies considerably. Some customers 
valued the option of being able to use the same operator for charter and RPT 
services whereas others did not consider this to be an important element of the 
FIFO service offering. 

99. Within West Australia, the broader mix of aircraft available to the Applicants under 
the Charter Alliance (Alliance Airlines currently does not have any planes with 
more than 100 seats and VARA has none with fewer than 100 seats) is also likely 
to enhance their service offering. Some acquirers of FIFO services the ACCC 
spoke to as part of its market inquiries indicated that they considered that this 
would be one of the main ways in which they would benefit from the Charter 
Alliance. 

100. The Charter Alliance also offers customers access to Virgin Australia’s Velocity 
frequent flyer program, the ability to earn status credits and points on Alliance 
Airlines services, and access to Virgin Australia’s airport lounges. 

101. The ACCC’s market inquires suggest that many corporate customers do not 
currently place significant value on these types of ancillary benefits. In the context 
of the mining downturn, corporate customers indicated that they would value a 
reduction in the price of services significantly more so than access to these types 
of optional extras. 

102. However, the ACCC also understands that where permitted, passengers value 
the ability to travel for leisure using points earned while travelling for business with 
their employer’s preferred airline. The ACCC considers that the ability to accrue 
Velocity frequent flyer point on Alliance Airlines flights will be valued by 
passengers who use Alliance Airlines services and are members of the Velocity 
frequent flyer program. Similarly, access to Virgin Australia lounges when flying 
with Alliance Airlines is likely to be valued by eligible Alliance Airlines passengers. 

103. In conclusion, the ACCC considers that the Charter Alliance is likely to result in a 
public benefit by allowing the Applicants to offer a substantially more extensive 
integrated charter and RPT service than either airline could otherwise offer. 

104. The ACCC also considers that the Charter Alliance is likely to result in some, 
small public benefits through improving connectivity of passengers transferring 
between a Virgin Australia RPT service and an Alliance Airlines charter service 
and through eligible Alliance Airlines passengers being able to accrue Velocity 
frequent flyer program points and/or access Virgin Australia lounges. 

Promotion of competition 

105. The Applicants submit that the Charter Alliance will increase the choice of service 
providers with a national, integrated travel offer from one to two. They submit that 
currently Qantas is in a superior (and in part unique) position to provide a full suite 
of corporate-related services which include charter services, RPT services and 
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frequent flyer and lounge benefits, to corporate customers on the east coast and 
in central Australia. 

106. The Applicants submit that, in a situation where some customers are looking to 
package their national air service requirements in order to get a more competitive 
‘global’ price offer from Qantas, the Charter Alliance will enable the Applicants to 
match that integrated product offering and compete head to head with Qantas. In 
this respect, they submit that the Charter Alliance is likely to elicit a competitive 
response from Qantas. 

107. The ACCC notes, as discussed above, that the Charter Alliance’s product and 
service offering is greater than either airline could offer alone. In this respect, the 
Charter Alliance is able to leverage Alliance Airlines charter services network with 
VARA’s RPT network (through Virgin Australia) to attract passengers who 
otherwise might not have flown with either Alliance Airlines or VARA. For 
customers on the east coast and in central Australia with a preference for an 
integrated charter and RPT service, Qantas is currently the only option. 

108. In Western Australia, the broader mix of aircraft available to the Applicants under 
the Charter Alliance will enhance their competiveness, as will the other enhanced 
product and service offerings the Charter Alliance will be able to provide as 
discussed above. 

109. However, regard must also be had to the varying competitive conditions across 
the regions where the Applicants provide services. In this respect, as discussed 
below, the ACCC considers that Charter Alliance is likely to lessen competition, 
particularly in Western Australia. 

110. The ACCC therefore considers that the enhanced product and service offering 
under the Charter Alliance is likely to trigger a competitive response from Qantas, 
particularly in supplying services to customers on the east coast and in central 
Australia. However, in Western Australia the increase in concentration of major 
suppliers of FIFO services is likely to result in a lessening of competition.   

Public detriment 

111. The CCA does not define what constitutes a public detriment and the ACCC 
adopts a broad approach. This is consistent with the Tribunal which has defined it 
as: 

…any impairment to the community generally, any harm or damage to the 
aims pursued by the society including as one of its principal elements the 
achievement of the goal of economic efficiency.14 

112. In conducting its assessment of any likely public detriments under the Charter 
Alliance, the ACCC has focussed on whether the Charter Alliance is likely to:  

 give the Charter Alliance an increased ability and incentive to unilaterally 
raise fares or reduce or limit services (unilateral effects), and/or 

 increase the risk of coordinated conduct among competing airlines 
providing FIFO services (coordinated effects). 
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113. The ACCC considers that the Charter Alliance is likely to give the Alliance an 
increased ability and incentive to unilaterally raise prices or reduce service levels. 
The ACCC considers that there is also an increased risk of coordinated conduct 
among competing airlines providing FIFO services in Western Australia where the 
number of major operators would be reduced from four to three. However, the 
ACCC also acknowledges that there are a number of characteristics of the 
manner in which FIFO services are provided that may limit the likelihood or 
effectiveness of coordinated conduct. 

114. The ACCC’s assessment of the likely public detriments from the proposed Charter 
Alliance is as follows. 

Unilateral effects 

115. One of the main ways in which an airline alliance can lessen competition is 
through unilateral effects. An alliance can have unilateral effects if it removes or 
weakens competitive constraints in such a way that the alliance partners find it 
profitable to raise prices, restrict output or otherwise exercise any market power 
they may acquire as a result of the alliance, despite any expected response from 
other competitors. 

116. Outside of Western Australia, there is currently no significant overlap in FIFO 
services supplied by VARA and Alliance Airlines. The ACCC considers that this is 
likely to remain the case without the Charter Alliance, but notes that the Alliance 
will ensure it is the case during the term of the Alliance. 

117. In Western Australia, the Applicants each supply charter and some RPT services. 
The ACCC understands that VARA and Alliance Airlines currently compete 
strongly in Western Australia for FIFO services contracts with corporate 
customers. The Charter Alliance will effectively eliminate this competition.  

118. The ACCC is concerned that the elimination of this rivalry will increase the 
incentive for the Applicants to unilaterally raise prices when tendering to supply 
charter services in Western Australia. The ACCC considers this is likely for a 
number of reasons. 

119. First, the Charter Alliance will reduce the number of independent major suppliers 
of FIFO services in Western Australia from four to three. More importantly, two 
suppliers (Qantas and the Applicants) will supply the vast majority of FIFO 
services.  

120. Some customers who the ACCC spoke to considered that the Charter Alliance 
would allow Alliance Airlines and VARA to compete more effectively, particularly 
with Qantas. However, other customers raised concerns that a reduction from four 
major FIFO service providers to three would reduce competition in Western 
Australia. 

121. While the ACCC recognises that the Applicants will continue to face competition 
from Qantas and Cobham, their enhanced market position combined with the 
elimination of the risk of losing contracts to one another will likely provide the 
Applicants with a degree of freedom to profitably raise prices.  

122. Second, it does not appear that smaller providers of FIFO services impose a 
strong competitive constraint on the Applicants. While some corporate customers 
considered smaller operators are viable options, most larger customers 
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considered that Qantas and, in some cases, Cobham were VARA and Alliance 
Airlines’ closest competitors. 

123. Third, new entry into the provision of FIFO services in Western Australia does not 
appear to be likely, even in the event the Applicants raise prices. A decision to 
commence offering FIFO services is likely to involve significant costs not least 
being the cost of establishing a base in Western Australia. These costs are 
unlikely to be recovered if an entrant subsequently decides to exit.  

124. The ACCC also notes that the demand for FIFO services has fallen significantly in 
recent years with the mining downturn. One apparent consequence of this is a 
degree of excess capacity among charter service operators at present. While the 
ACCC notes that there is no certainty that this fall in demand is permanent, 
current excess capacity is likely to lessen the likelihood of new operators seeking 
to supply services in Western Australia and/or existing smaller operators 
expanding.  

125. The ACCC does recognise that there is scope for synergies and 
complementarities that may result from the Charter Alliance to enable the 
Applicants to reduce costs and make better, not worse, offers to customers. Such 
synergies and complementarities may, at least to some degree, offset the effect of 
the increase in concentration on the incentives for the Applicants to compete 
aggressively.  

126. However, notwithstanding this, the ACCC considers it likely that the Charter 
Alliance will materially enhance the ability and incentive of the Applicants to 
unilaterally raise prices or reduce service. 

127. Further, the ACCC considers that there is some risk that at the conclusion of the 
five year term for which authorisation is sought, Alliance Airlines may face 
difficulties in re-establishing a separate operation.  

128. Under the Charter Agreement VARA and Alliance Airlines propose to provide a 
national integrated FIFO service including integrating the fleets of the two airlines, 
jointly contracting with corporate customers,  joint procurement of aircrafts and 
parts and joint airport operations and ground handling.  

129. Once this operating model is established and in place for up to five years, it may 
be difficult for Alliance Airlines to re-establish a separate operation. 

Co-ordinated Effects 

130. Another potential source of competitive harm from the Charter Alliance is that it 
may increase the risk of coordinated conduct among airlines supplying FIFO 
services. Coordinated conduct in this sense involves competing airlines 
recognising and accommodating their mutual interdependence (explicitly or 
tacitly) by not competing as aggressively as they otherwise would. 

131. As noted previously, the Charter Alliance reduces from four to three the number of 
independent FIFO service providers in Western Australia with sufficient scale and 
fleet composition to compete for larger corporate customers.  The ACCC 
considers this could alter the nature of interdependence between competitors 
such that coordinated, rather than competitive conduct, is more likely, complete or 
sustainable.  
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132. If the three remaining independent competitors recognise that any short-term 
benefits from competition will likely be eroded by lost sales once their remaining 
competitors respond, they may individually decide to engage in a strategy of 
accommodating each other by not competing as strongly as they currently do. 
This type of behaviour (tacit collusion) does not require explicit agreement 
between FIFO operators. Rather, they may signal to each other that they will not 
compete on price or other aspects of their offers.  All else being equal, the smaller 
the number of competitors in a market, the greater the ability and incentive to 
engage in such a strategy. 

133. There are a number of characteristics of the manner in which FIFO services are 
provided that tend to mitigate concerns about the greater potential for coordinated 
conduct as a result of the Charter Alliance.  

134. In particular, the three remaining major independent competitors have divergent 
scale, scope of operations and likely facing divergent incentives. 

135. Further, it is difficult for charter service providers to anticipate the actions and 
reactions from their competitors and devise accommodating commercial 
strategies accordingly because, unlike RPT services: 

 there is little transparency about prices charged for FIFO services – FIFO 
services are negotiated, usually through tender, with supply terms, 
including price remaining confidential between the parties 

 customer FIFO service requirements are diverse and specific and 
generally the customer will appoint a single airline on each route such that 
competing airlines are rarely operating on the same routes or providing 
broadly equivalent services,15 and 

 the sustainability of coordination rests upon repeated interaction, since the 
prospect of future retaliation discourages firms from pursuing more 
competitive strategies. However, FIFO contracts are long term in nature 
(generally several years) such that there is not regular, repeated 
competitive interaction in relation to specific customers – in this sense 
there is periodic competition for segments of the market rather than 
ongoing competition in the market.  

136. In addition, the ACCC’s market inquiries suggest that there is a significant amount 
of non-price competition in competing to supply charter services. Other factors 
that customers identified as being particularly important in choosing a charter 
service provider were fleet mix, scheduling flexibility, reliability and back up 
support. It is more difficult for airlines to coordinate in relation to these aspects of 
their service offerings.  

137. However, these characteristics do not eliminate the risk of coordinated conduct. 
For example, coordinated conduct among FIFO service providers could simply 
take the form of a tacit understanding to not compete as aggressively for 
customers who are currently supplied by other operators as their contracts come 
up for renewal. The smaller the number of firms supplying services, the greater 
the likelihood of such tacit collusion, particularly in circumstances where two 
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suppliers (Qantas and the Applicants) will supply the vast majority of FIFO 
services in Western Australia.  

138. As noted previously, the demand for FIFO services has decreased significantly in 
recent years.  The Applicants submit that this has manifested itself in operators 
competing vigorously for corporate customers, with some operators approaching 
customers that are close to being out of contract ahead of them commencing their 
tender procurement processes. The Applicants submit that falling demand and 
excess capacity mean that there will be ongoing incentives to engage in vigorous 
competition with or without the Charter Alliance in place. The ACCC agrees that 
the presence of excess capacity can reduce the risk of coordinated conduct.  
However, as also noted previously it also reduces the likelihood of new entry or 
the expansion of smaller providers which can disrupt coordinated conduct.  

139. In conclusion, the ACCC considers that with the Charter Alliance in place there is 
likely to be some increased risk of coordinated conduct occurring in Western 
Australia. However, having regard to the factors discussed above, the ACCC 
considers that any increase in the likelihood of coordinated effects, and the 
associated public detriment, is uncertain but unlikely to be significant. 

Balance of public benefit and detriment  

140. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the proposed conduct or arrangement is likely to result in a public 
benefit, and that public benefit will outweigh any likely public detriment, including 
any lessening of competition. 

141. The ACCC considers that the Charter Alliance would, or would be likely, to result 
in public benefits in the form of: 

 operational efficiencies, particularly in relation to integration of the 
Applicants Perth operational bases, increased flexibility and optimisation 
of aircraft utilisation and cost savings through pooling aircraft components 
and inventory and integrating sales and customer service teams. While 
these efficiencies are a public benefit in and of themselves, the ACCC has 
not given as great a weight to the realisation of these efficiencies given the 
conclusion that the Charter Alliance is likely to lessen competition, 
meaning that it is unlikely that the benefits of these efficiencies will 
substantially be passed through to consumers  

 enhanced products and services by allowing the applicants to offer more 
extensive integrated charter and RPT services, a broader mix of aircraft, 
and expanded access the Velocity frequent flyer program and Virgin 
Australia lounges, and 

 promotion of competition in the supply of FIFO services on the east coast 
and in central Australia (but not in Western Australia) through the 
enhanced product and service offering which is likely to trigger a 
competitive response from Qantas. 

142. The ACCC, however, considers that the Charter Alliance Agreement is likely to 
lessen competition for the provision of FIFO services in Western Australia. The 
Charter Alliance will reduce the number of major FIFO service providers in 
Western Australia from four to three, largely eliminating competition between 
VARA and Alliance. Such a reduction is likely to lessen competition. More 
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importantly, two suppliers (Qantas and the Applicants) will supply the vast 
majority of FIFO services. The ACCC considers that this is likely to materially 
enhance the ability and incentives of the Applicants to unilaterally raise prices, 
reduce service levels or reduce the intensity of competition. 

143. The ACCC also considers that there is an increased risk of coordinated conduct 
among airlines supplying FIFO services in Western Australia. Although, the ACCC 
acknowledges that there are a number of factors that mitigate this risk. 

144. For the reasons outlined in this draft determination, while the ACCC considers 
that some public benefit is likely to arise from the Charter Alliance, on balance the 
ACCC is not satisfied that the Charter Alliance Agreement is likely to result in a 
public benefit that would outweigh the likely public detriment constituted by any 
lessening of competition that would be likely to result. Accordingly, the ACCC 
does not propose to grant authorisation. 

Draft determination 

The applications 

145. Application A91552 was made using Forms A and application A91553 was made 
using From B of Schedule 1 of the Competition and Consumer Regulations 2010. 
The applications were made under subsection 88(1) and (1A) of the CCA.  

146. Authorisation is sought to make and give effect to a proposed Charter Alliance 
Agreement between Alliance Aviation Services Limited (Alliance Airlines), Virgin 
Australia Airlines Pty Ltd (Virgin Australia), and Virgin Australia Regional Airlines 
Pty Ltd (VARA) (together, the Applicants). The Charter Alliance Agreement is 
limited to contracted aviation services to corporate customers. 

147. Authorisation is sought as the Charter Alliance Agreement may contain a cartel 
provision or may have the purpose or effect of substantially lessening competition 
or be an exclusionary provision within the meaning of section 45 of the CCA.  

148. Subsection 90A(1) of the CCA requires that before determining an application for 
authorisation the ACCC shall prepare a draft determination. 

The net public benefit test 

149. For the reasons outlined in this draft determination, the ACCC is not satisfied, 
pursuant to sections 90(5A), 90(5B), 90(6) and 90(7) of the CCA, that in all the 
circumstances the proposed Charter Alliance Agreement for which authorisation 
is sought is likely to result in a public benefit that would outweigh any likely 
detriment to the public constituted by any lessening of competition.  

Next steps 

150. The ACCC now seeks submissions in response to this draft determination. In 
addition, consistent with section 90A of the CCA, the Applicants or an interested 
party may request that the ACCC hold a conference to discuss the draft 
determination. 
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