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Summary 

The Australian Competition and Consumer Commission has decided to vary the 
authorisation granted to the Retail Energy Market Company Ltd (REMCo) in 2009 
concerning particular sections of the Retail Market Rules (RMRs) and the 
associated ancillary deeds. The RMRs are the rules under which the gas retail 
market systems are operated in Western Australia. 

The variations to the Authorisations are to enable REMCo to transfer its Western 
Australian gas retail market administration functions to the Australian Energy 
Market Operator Limited (AEMO) as well as amendments to remove redundant or 
‘spent’ provisions of the RMRs. 

 

The application for minor variation 

1. On 19 July 2016, REMCo applied to the Australian Competition and Consumer 
Commission (ACCC) for minor variations to authorisations A91136-A91138 & 
A91170-A91171 granted on 26 August 2009 (the Authorisations).1 The 
Authorisations relate to particular sections of the Retail Market Rules (RMRs) and 
the associated ancillary deeds. The RMRs are the rules under which the gas retail 
market systems are operated in Western Australia. REMCo is the operator of the 
Western Australian gas retail market.  

2. The arrangements were first authorised in 2004 and re-authorised in 2009. In 2009, 
authorisation was granted for REMCo to operate chapters 5 and 6 of the RMRs 
(version 5.8) and the associated ancillary deeds.  

3. At that time, REMCo was the retail market administrator for both the South 
Australian and Western Australian gas retail markets and the RMRs applied to both 
the South Australian and Western Australian markets. In 2009, re-authorisation was 
granted for 10 years in Western Australia (that is, until 17 September 2019). In 
South Australia, re-authorisation was granted for the earlier of 10 years or until 
REMCo’s South Australian functions transferred to the Australian Energy Market 
Operator (AEMO). REMCo’s South Australian functions transferred to AEMO on 1 
October 2009 and the Authorisations ceased to have effect in relation to South 
Australia from this date. 

4. REMCo and the AEMO now propose to also transfer REMCo’s functions as the 
Western Australian market administrator to AEMO. To effect the transfer, a number 
of changes to the RMRs are required including: 

 replacing references to ‘REMCo’ with ‘AEMO’ throughout the RMRs 

 changing some enforcement and rule making arrangements in the RMRs  to 
accommodate AEMO’s new role as a market operator, and 

                                                      

1
  Authorisation is a transparent process where the ACCC may grant protection from legal action for 

conduct that might otherwise breach the Competition and Consumer Act 2010 (the CCA). Applicants 
seek authorisation where they wish to engage in conduct which is at risk of breaching the CCA but 
nonetheless consider there is an offsetting public benefit from the conduct. Detailed information about 
the authorisation process is available in the ACCC’s Authorisation Guidelines at 
www.accc.gov.au/publications/authorisation-guidelines-2013  

http://www.accc.gov.au/publications/authorisation-guidelines-2013
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 renaming the RMRs as the ‘Retail Market Procedures.’ 

5. REMCo is seeking a minor variation to the Authorisations to authorise these 
changes to the extent that they relate to sections of the RMRs previously authorised 
by the ACCC. 

6. REMCo is also seeking a minor variation to remove the South Australian specific 
provisions from the authorised version of the RMRs given that they are now 
redundant. 

7. Finally, REMCo is seeking a minor variation to remove a number of other provisions 
from the RMRs which it has identified as being redundant, spent or no longer having 
any operative effect. 

 Background 

8. REMCo is a not-for-profit company, limited by guarantee. The REMCo constitution 
states that its primary aim is to ‘develop and operate efficient and effective retail 
market arrangements for the gas industry, which are fair and equitable, to facilitate 
competition in the gas retail market within Western Australia.’2 

9. REMCo is governed by a Board of Directors made up of two independent directors 
(one of whom is the Chair), one director nominated by the majority gas distribution 
operator, one nominated by the majority gas retail operator and two appointed by 
other members of REMCo. 

10. Broadly speaking, REMCo membership is open to a person if they hold a licence or 
are lawfully entitled to carry on the business of a gas retailer. REMCo is funded by 
Western Australian gas retail market participants on a cost recovery basis. 

11. AEMO is a not-for-profit company, limited by guarantee, established by the 
Australian Ministerial Council on Energy (now the COAG Energy Council) in 2009. 
AEMO is an independent organisation that operates energy markets and systems 
and delivers planning advice in eastern, south-eastern and western Australia. 

12. AEMO is governed by a Board of at least five, and not more than 10, directors, the 
majority of whom, including the Chair, must be independent. All directors are 
appointed by the COAG Energy Council, other than the Managing Director who is 
appointed by the Board. AEMO recovers its operating costs through fees paid by 
market participants. 

13. AEMO’s functions include operating gas markets in eastern and south-eastern 
Australia.  AEMO also currently provides contracted market operations services to 
REMCo in relation to the Western Australian gas retail market. 

REMCo’s submission in support of the application 

14. REMCo submits that the variations satisfy the definition of ‘minor variation’ under 
section 87ZP of the CCA and that the proposed variations will not result in any 
reduction in the net benefit of the arrangements currently authorised. REMCo 

                                                      

2
  REMCo Constitution, clause 2.1 
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submits that the variations are likely to increase the net benefits of the authorised 
arrangements. 

15. REMCo submits that the variations are motivated by a ‘desire to achieve greater 
efficiencies, expertise and independence in the operation of the WA gas retail 
market.’ It further submits that transitioning market operation to AEMO will enable 
Western Australian gas market participants and consumers to benefit from 
economies of scale and expertise that AEMO has developed by virtue of its role in 
operating major energy markets across Australia. In addition, REMCo submits that 
benefits may arise due to AEMO’s increased independence from Western 
Australian gas market participants. 

16. REMCo notes that the changes to transfer Western Australian market administration 
to AEMO and other prospective changes have not and will not come into effect 
unless the ACCC makes a determination to vary the Authorisations. 

Consultation 

17. Before the ACCC consults on an application for a ‘minor’ variation, for the purposes 
of consultation it must first satisfy itself that the proposed variation is consistent with 
the definition of a minor variation in the CCA. The ACCC did so in this case. 

18. The ACCC then invited submissions on the application from a range of potentially 
interested parties, including energy suppliers, retailers and major energy users 
representatives.  Submissions were received from AEMO and Alinta Sales Pty Ltd. 
Both entities support the proposed variations to the Authorisations.  

ACCC assessment 

19. The ACCC has assessed the application for minor variations to the Authorisations in 
accordance with the tests in section 91A of the CCA.    

20. Broadly, the ACCC may vary an authorisation if it is satisfied that: 

 the proposed variation is minor, and 

 the variation would not result or would not be likely to result in a reduction in 
the net public benefit that arises from the authorisation. 

21. A minor variation, as defined by Section 87ZP of the Competition and Consumer Act 
2010 (Cth) (the CCA), is a single variation to an authorisation that does not involve 
a material change in the effect of that authorisation. 

22. The ACCC may assess more than one application for minor variation at the same 
time if: 

 the applications are lodged at the same time, or in such close succession 
that the ACCC can conveniently deal with the variations at the same time, 
and 

 the ACCC is satisfied that the combined effect of the variations, if all were 
granted, would not involve a material change in the effect of the 
authorisation. 
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The proposed variations are minor 

23. The ACCC is satisfied that the proposed variations are minor. The ACCC considers 
that the combined effect of the proposed variations will not involve a material 
change in the effect of the Authorisations.  

24. AEMO’s functions in other states are broadly analogous to those currently assumed 
by REMCo in Western Australia. Further, AEMO is already contracted by REMCo to 
provide market operation services in the Western Australian gas retail market. 
Therefore, the ACCC considers that the variations sough to enable the transfer of 
REMCo’s Western Australian gas retail market administration functions to AEMO 
does not change the scope of the authorised conduct in any meaningful way. 

25. The ACCC considers that the other changes to the RMRs proposed by REMCo 
primarily relate to the removal of provisions that no longer have any operational 
effect and accordingly, the ACCC considers that their removal also does not change 
the scope of the authorised conduct in any meaningful way. 

No reduction in the net public benefit of the arrangements 

26. The assessment of the effect of the variations on the net public benefit takes 
account of the likely benefits and detriments of the arrangements as reflected in the 
ACCC’s determination of 26 August 2009 to grant authorisation. In that 
determination, the ACCC considered that the RMRs were likely to deliver significant 
public benefits by continuing to contribute to full retail contestability in Western 
Australia as well as continuing to contribute to an efficient gas retail market through 
the use of the RMRs’ swing service provisions.3 The ACCC also considered that the 
compliance procedures within the RMRs were likely to result in public benefits by 
providing low cost dispute resolution procedures and a means of enforcing of the 
RMRs. The ACCC considered that any public detriments associated with the 
arrangements were minimal.  

27. The ACCC considers that the proposed variations are minor in its operation and will 
not result in a reduction in the net public benefit that arises from the Authorisations. 
Rather, the ACCC considers that the proposed variation may result in an increase in 
the net public benefit that arises from the Authorisations.   

28. In particular, the ACCC considers that the transfer of the Western Australian gas 
retail market administration functions from REMCo to AEMO: 

 may allow Western Australian gas retail market participants to benefit from 
the economies of scale and expertise developed by AEMO through carrying 
out similar functions in other states, and 

 increase the independence of the market administrator as the majority of 
REMCO’s Board are nominated by Western Australian gas market 
participants whereas the majority of the AEMO Board are independent 
appointees.  

Determination 

29. The ACCC is satisfied that the variations are minor. 

                                                      

3
  Swing services are part of the gas balancing allocation and reconciliation process. 
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30. The ACCC is also satisfied that the public benefit test under section 91A(4) of the 
CCA is met. That is, the variations would not result, or would be likely not to result, 
in a reduction in the extent to which the benefit to the public of the Authorisations 
outweighs any detriment to the public caused by the Authorisations. 

31. Pursuant to section 91A(3) of the CCA, the ACCC makes this determination varying 
authorisations A91136-A91138 & A91170-A91171 to enable REMCo to vary the 
RMRs and associated ancillary deeds as described in its application for minor 
variation provided on 19 July 2016. 

32. This determination is made on 21 September 2016. If no application for a review of 
the determination is made with the Australian Competition Tribunal, the 
determination will come into force on 13 October 2016. 
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