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Dear Kabita, 

Response to submission by Svitzer Australia Group Limited 

We refer to the submission made on behalf of Svitzer Australia Group Limited (Svitzer)  

dated 5 August 2016 (Svitzer submission) to the application for interim and final 

authorisation (A91545) lodged on 8 July 2016 by Port of Townville Limited (POTL) on 

behalf of itself and Far North Queensland Ports Corporation Limited (together, the 

Applicants). 

This letter responds to the Svitzer submission. 

Summary of Svitzer submission 

Among other points, Svitzer’s submission states that it is, in principle, opposed to exclusive 

licences both globally and domestically, regardless of the port in question. 

Svitzer accepts that towage volume will not always be sufficient to justify a second operator 

or multiple operators but states that this does not in and of itself necessitate an exclusive 

licence regime. 

Response to Svitzer submission 

POTL rejects the arguments made in the Svitzer submission about exclusive licences. 

POTL refers the Commission to the attached 11 January 2012 response (2012 POTL 

Response) to Svitzer’s 23 November 2011 application for revocation of notification N93775 

with respect to the grant of an exclusive licence at the Port of Townsville, and the 

Commission’s subsequent decision to reject Svitzer’s application for revocation dated 

27 June 2012 (2012 ACCC Decision), also attached to this letter. 

The 2012 POTL Response (and the Commission’s subsequent decision not revoke 

notification N93775) are relevant because the arguments put forward in its 2012 POTL 

Response with respect to exclusive towage licences (particularly at low volume ports like 
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the Port of Townsville) are the same arguments that POTL wishes to raise with respect to 

the claims made about exclusive towage licences in the Svitzer submission on this matter. 

In addition, POTL notes the following fundamental points about the grant of exclusive 

licence at small, low volume ports, such as the ones the subject of the application A91545: 

1 The Applicants have had a statutory right under the Transport Infrastructure Act 

1994 (Qld) to grant exclusive licences since 2002 and its right to do so has been 

consistently allowed to stand pursuant to notifications it has lodged with the ACCC 

(including notification N93755 that Svitzer sought to revoke in 2011). 

2 In the opinion of POTL, the 2002 Productivity Commission Inquiry Report titled 

‘Economic Regulation of Harbour Towage and Related Services’ (Productivity 

Commission Report) is and remains the most authoritative, evidence-based and 

thorough report on competition issues relevant to harbour towage services in 

Australia.  The competition principles considered in that report are as relevant in 

today’s towage market as they were in 2002.  Finding 8.4 of the Productivity 

Commission Report states: 

In certain circumstance, exclusive licence for the provision of towage services 

have the potential to generate greater benefits for towage users than 

non-exclusive licences. 

3 POTL submits that, in combination with an open competitive tender process that 

permits bids for individual ports (and which does not require respondents to bid for 

one exclusive licence for all four ports the subject of the application of 

authorisation), the circumstances that justify the granting of exclusive licences 

exist. 

4 With respect to the 2012 ACCC Decision issued by the Commission on 27 June 

2012, the tug job volumes for the Port of Townsville for the 2010/2011 year were 

approximately 2,110 tug jobs.  The number of tug jobs at the Port of Townsville 

during the 2015/2016 financial year was 2,199 tug jobs, which is the lowest 

number of tug jobs when compared to the last three financial years.  The other 

ports the subject of application A91545 have even lower volumes of tug jobs. The 

Productivity Commission Report suggests that economies of scale for a single tug 

operator could be exhausted at around 8,000 tug jobs per year.1   

5 Professor Round, in his report titled ‘Competition in the provision of towage 

services in Australian ports:  Is exclusive licensing necessary?’ of 27 November 

2011, concludes that competition amongst more than one towage operator is 

                                                   
1  Productivity Commission, Inquiry report: Economic regulation of harbour towage and related services (20 August 

2002), XXVI. 
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sustainable in ports that are larger in size, namely those with vessel calls on 

average greater than 10,000 tug jobs in the past three financial years.2 

6 In the Federal Court of Australia decision of Stirling Harbour Services Pty Ltd v 

Bunbury Port Authority cited at page 156 of the Productivity Commission Report, 

Justices Burchett and Hely stated (emphasis added in underline): 

An exclusive licensee will be insulated from competitive pressures for the 

period of the licence, subject to any pressures associated with the extension 

or renewal of the terms of the licence. There will be a shift from a natural 

monopoly to a legally enforced and controlled monopoly, but the market 

behaviour of the successful tenderer will be regulated by the terms of the 

agreement which results from the competition for the market brought about by 

the tender process. The tender process creates competition between rivals for 

the opportunity to supply towage services for the next five years on the basis 

that the prices will be capped. Competitive outcomes are prescribed or sought 

within the contract entered into as a result of the bidding process, rather than 

through the operation of market forces during the term of the contract.3 

7 The successful towage service providers that are awarded exclusive licences by 

the Applicants will be regulated by the terms of the agreement which results from 

the competition for the market brought about by the open competitive tender 

process that the Applicants intend to conduct and which is described in the 

application A91545.  

Conclusion 

POTL argues that competitive tenders for the exclusive right to operate towage services at 

low volume ports for a fixed period promotes more competitive towage outcomes for port 

users and is likely to achieve the public benefits described in its application. 

                                                   
2  Professor D Round and Dr M Agarwal, Competition in the provision of towage services in Australian ports:  Is 

exclusive licensing necessary? (27 October 2011), 38. 
3  Stirling Harbour Services Pty Ltd v Bunbury Port Authority [2000] FCA 1381, [25]. 
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Further information 

Please contact me if you have any queries or require further information.  

Yours faithfully  

Corrs Chambers Westgarth  

 
Eddie Scuderi 

Partner 



 
 
 
 
 
 
 
 
 
 
 
Our Ref:   C2009/374  
Contact Officer:  Shane Chisholm 
Contact Number:  (02) 6243 1036 
 
 
27 June 2012 
 
 
Barry Holden 
Chief Executive Officer 
Port of Townsville Ltd 
PO Box 1031 
TOWNSVILLE  QLD  4810  
 
 
Dear Mr Holden 

 

Third line forcing notification N93775 lodged by Port of Townsville Ltd 

I refer to the above third line forcing notification which has been under review by the 
Australian Competition and Consumer Commission (the ACCC) since 
8 December 2011.   

Under notification N93775, the Port of Townsville provides access to the Port of 
Townsville on condition that vessels requiring towage services engage the holder of the 
exclusive licence for the provision of towage service. The licence is for a duration of 
five years, with an option for a further two years. The current holder of the exclusive 
licence is PB Towage. 

The ACCC received a complaint regarding the notified conduct from Svitzer Australia 
on 23 November 2011, which alleged that the market had changed since the ACCC’s 
decision to allow the notification to stand in 2009. 

 Following the receipt of this complaint, the ACCC sought the views of the Port of 
Townsville and other interested parties on the likely benefits and likely detriments to 
the public of the notified conduct. 

The ACCC received submissions from a number of interested parties opposed to the 
notified conduct, including Shipping Australia, Coastal Tug & Barge and the Australian 
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Institute of Marine and Power Engineers. These parties considered that the ACCC 
should revoke the notification as: 

• the Port of Townsville may be able to support a second towage operator; 

• the exclusive licence has led to higher prices for towage services; and 

• the exclusive licence had caused over capitalisation in tugs, with the tender 
requesting tugs with a higher bollard pull than what was required for the port. 

The Port of Townsville and PB Towage both provided submissions in support of the 
notification. These parties advised that the ACCC should not take further action as: 

• based on scale, harbour towage services at the Port of Townsville is a natural 
monopoly that will only support a single operator for the next decade at least; 

• the competitive tender process undertaken in 2009 for the provision of an 
exclusive towage licence at the Port of Townsville has produced a good 
outcome for all port users collectively; 

• if a tenderer was prepared to provide new tugs of greater bollard pull at around 
the same or lower price than the incumbent offering tugs with lower capacity 
the port overall benefits from the increased capacity and safety; and 

• the port operator does not have an incentive to maximise its own profits rather 
than look after its users. 

Svitzer Australia subsequently withdrew its complaint regarding the Port of Townsville 
on 28 March 2012. 

The ACCC has considered the matters raised in the submission from the Port of 
Townsville, the original complaint from Svitzer Australia and the submissions from 
interested parties. Based on this information, it is not intended that further action be 
taken in this matter at this stage. 

In particular, the ACCC considers that, having regard to the specific characteristics of 
the Port of Townsville and the current forecasts of demand for towage services at the 
port, the Port of Townsville will continue to be most efficiently serviced by a single 
harbour towage operator over the period of the exclusive licence. As a result, the 
notified conduct is likely to have delivered increased competition for the market from 
the tender process conducted in 2009.  

In these circumstances, the notified conduct is likely to be delivering public benefits in 
the form of reduced costs and increased efficiency at the Port of Townsville. As the 
rates for harbour towage at the Port of Townsville have been set following a 
competitive tender process conducted in 2009, the ACCC considers that it is unlikely 
that the notified conduct is generating public detriments in the form of higher prices.  

As a result, the ACCC is satisfied that the likely benefits to the public from continue to 
outweigh the likely detriments to the public from the notified conduct. 
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As with any notification, please note that the ACCC may act to remove the immunity 
afforded by the notification at a later stage if it is satisfied that the likely benefit to the 
public from the conduct will not outweigh the likely detriment to the public from the 
conduct. 

A copy of this letter has been placed on the ACCC’s public register.  If you wish to 
discuss any aspect of this matter, please do not hesitate to contact Shane Chisholm on 
(02) 6243 1036. 
 
Yours sincerely 

 
Dr Richard Chadwick 
General Manager 
Adjudication Branch 






















