
Sydney 

2 Park Street Sydney NSW 2000 Australia 
GPO Box 3810 Sydney NSW 2001 
T +61 2 9263 4000 F +61 2 9263 4111 

www.gtlaw.com.au 

 
 
 

 

33835026_1 
 

Partner Luke Woodward 

Contact Louise Klamka 

T +61 2 9263 4371 
lklamka@gtlaw.com.au 

Our ref LXW:LXK: 1023382 

26 June 2015 

By email  

Richard Chadwick 

General Manager, Adjudication 

Australian Competition and Consumer Commission 

23 Marcus Clarke Street 

Canberra ACT 2601 

 

Copy to: Darrell Channing and Luke Griffin  

Dear Dr Chadwick 

Virgin Australia and Delta Air Lines – Application for revocation and substitution of 

authorisations A91151, A91152, A91172 and A91173 

Virgin Australia and Delta Air Lines (together, the Applicants) welcome the ACCC’s Draft 

Determination which proposes to authorise the Alliance for a further five years.  

The Applicants make this submission in order to update the ACCC on recent competitive 

developments in the trans-Pacific market which should be taken into account in the ACCC’s analysis 

of the Alliance.  Further, the Applicants wish to briefly address some aspects of the ACCC’s analysis in 

the Draft Determination.  In particular, we note: 

 New routes and capacity additions by Qantas, American Airlines and Air New Zealand 
demonstrate the highly competitive and dynamic characteristics of the market, reinforcing the 
pro-competitive effects of the Alliance. 

 Virgin Australia’s partnership with Tourism Australia to attract more US tourists to Australia 
increases the likelihood and magnitude of tourism stimulation benefits associated with the 
Alliance. 

 The pro-competitive effects of the Alliance across the market outweigh any potential detriment 
from the removal of competition between Virgin Australia and Delta on the Sydney-Los Angeles 
route.  As such, the net competitive effect of the Alliance is positive and it cannot result in any 
material public detriment.  

1 Update on market developments 

Since the Applicants’ last submission to the ACCC and since the release of the Draft Determination, 

there have been a number of competitive developments within the market which serve to enhance the 

public benefits associated with the Alliance and to clearly demonstrate the highly competitive and 

dynamic nature of the market.   
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Capacity additions by Qantas and American Airlines   

As the ACCC is aware, Qantas and American Airlines recently announced that they are expanding 

their Alliance and engaging in closer cooperation on the trans-Pacific, including revenue sharing.  As 

part of this deeper Alliance, Qantas Airways will recommence services between Sydney and San 

Francisco (currently, the only airline operating this route is United Airways) and American Airlines will 

launch flights between Sydney and Los Angeles, resulting in a fifth operating carrier between Australia 

and mainland United States and additional capacity on this route.  We understand that their combined 

network adjustments will increase capacity on the Sydney-Los Angeles route by 12%
1
 and will boost 

capacity between Australia and the mainland US by 9%.
2
    

We note that these capacity increases are in addition to the previous 8.5% capacity increase on direct 

routes between Australia and the mainland US between 1 January 2010 and December 2013.
3
   

The expanded alliance and additional capacity of Qantas and American Airlines is indicative of the 

highly competitive and dynamic nature of the trans-Pacific market since the Alliance was implemented.  

It demonstrates that:   

 The Alliance has stimulated, and continues to stimulate, competitive responses from rivals, 
providing more choice for consumers.  As the ACCC has found in the Draft Determination, the 
Alliance has resulted in material public benefits through the promotion of competition on the 
trans-Pacific.  In particular “the Alliance, through providing the Applicants with domestic 
networks at either end of the trans-Pacific, is likely to make it a stronger competitor to Qantas, 
and therefore has the potential to trigger further competitive responses from Qantas.”   

 There are no barriers to American and Australian airlines entering new routes or expanding their 
existing capacity.  Further, competitors can easily shift their capacity from one route to another 
in response to changes in demand or competitor actions.  This is evidenced by Qantas’ transfer 
of capacity from SYD-LAX to SYD-SFO, as well as addition  of capacity on MEL-LAX in 2014 in 
response to Virgin’s switch of capacity from MEL-LAX to BNE-LAX.  The ease of moving 
capacity within the market indicates that competition must be considered across all routes, not 
on any single point to point route.

4
    

 The market is highly competitive, with a high degree of innovation and dynamic change to meet 
changing market conditions and to meet and further stimulate passenger demand.  As 
discussed in the Applicants’ submission, capacity growth outpaces passenger growth and 
airlines are constantly upgrading their product and service standards.   

 Despite the pro-competitive effects of the Alliance, Qantas continues to be the largest 
competitor in the market.  Through its alliance with American Airlines it is able to further 
reinforce its position and has continued to grow its market share to well over 50% of frequencies 
and almost 60% of capacity.  In a market still characterised by such a dominant player, the 
Alliance is even more crucial in enabling Virgin and Delta to compete with Qantas.  Alone, 
neither would have a compelling product and network offering and each would remain as 
marginal competitors.  

                                                      
1
 Submission regarding the Application for Revocation and Substitution by Qantas Airways Limited and American Airlines Inc in 

relation to their restated Joint Business Agreement and associated agreements, 10 June 2015, p19 
2
 Sydney Morning Herald, Qantas and American Airlines to boost flights between Australia and the US, 10 June 2015, 

http://www.smh.com.au/business/aviation/qantas-and-american-airlines-to-boost-flights-between-australia-and-the-us-

20150610-ghkact?skin=dumb-phone  
3
 Applicants’ submission in support of reauthorisation, 30 December 2014, p 42. Cf Draft Determination, [246] 

4
 Cf Draft Determination, [234]-[236]. 

http://www.smh.com.au/business/aviation/qantas-and-american-airlines-to-boost-flights-between-australia-and-the-us-20150610-ghkact?skin=dumb-phone
http://www.smh.com.au/business/aviation/qantas-and-american-airlines-to-boost-flights-between-australia-and-the-us-20150610-ghkact?skin=dumb-phone
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 The charts below provide updated estimates of market shares on direct routes between 
Australia and mainland US, taking into account the announcements of Qantas and American 
Airlines. 

5
  

  

 

New routes operated by Air New Zealand  

Air New Zealand announced in May 2015 that it will launch non-stop services from Auckland to 

Houston, operating up to five return services a week starting from December 2015.
6
  Air New Zealand 

also announced additional Perth-Auckland services which will be specifically timed to connect with its 

North American services, including those to Houston, making it clear that it intends to target Australian 

passengers in order to fill its new flights to the US.
7
  The new Houston service will compete directly 

with Qantas’ Dallas Fort Worth services.  For Australian passengers wishing to connect to the East 

Coast of the United States, the South, Midwest cities, or to Mexico and the Caribbean, flying via 

Auckland to Houston will provide excellent connections, in competition with connections available via 

Los Angeles and with comparable flying time.   

The ACCC has acknowledged in its Draft Determination that for some passengers routes via Hawaii, 

Auckland and Vancouver are substitutable for services direct to the US mainland.  However, “it 

considers that these are not generally close substitutes for direct routes.”  In particular, it has 

submitted that for business passengers it is unlikely to be a substitute. The Applicants submit that, 

given that around 70% of passengers utilise a behind or beyond connection, particularly within the US, 

very few passengers are able to utilise “direct routes” between their origin and destination on the 

trans-Pacific because they are restricted to travel via a limited number of gateway ports.   

For passengers wishing to travel beyond the gateway US ports, indirect routings, particularly services 

via Auckland and Hawaii, are close substitutes for services direct to the mainland.  For passengers 

wishing to travel to Houston, Texas or another city in that region a service from Sydney via Auckland is 

                                                      
5
 Virgin Australia estimates based on NS16 trans-Pacific schedules from Diio Mi, adjusted for publicly announced frequency 

increases and B77W reconfiguration for Virgin Australia  
6
 Air New Zealand media release, Air New Zealand’s new Auckland to Houston route now on sale, 20 May 2015, 

http://www.airnewzealand.com.au/press-release-2015-air-new-zealands-new-auckland-to-houston-route-now-on-sale  
7
 Matt O’Sullivan, “Domestic fares surge as airline rivals rake up peace dividend.” Sydney Morning Herald, 16 May 2015 

http://www.airnewzealand.com.au/press-release-2015-air-new-zealands-new-auckland-to-houston-route-now-on-sale
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likely to be more attractive than a service from Sydney via Los Angeles.  For Australian passengers 

outside of Sydney, connections via Auckland are likely to be very attractive.  Similarly, for a passenger 

wishing to travel from Sydney to, for example, Seattle or Washington DC, a service via Honolulu is 

likely to be as or more attractive as a service via Los Angeles.
8
  In fact, last year there was a 6% 

increase in the number of Australians taking a stopover in Hawaii and then connecting through to 

mainland US destinations.
9
  Significant additions of capacity on routes between Australia and Hawaii 

by Qantas (20%), Jetstar (21%) and Hawaiian Airlines (15%) has made flying via Hawaii more 

attractive and convenient for passengers.   

As the ACCC has acknowledged, the majority of passengers on the trans-Pacific do not travel point to 

point, so these are real substitutes for most passengers and should be given adequate weight in an 

analysis of the competitive landscape.     

2 ACCC’s findings on public benefits 

The Applicants welcome the ACCC’s conclusion that the Alliance has resulted in, and is likely to 

continue to result in, material public benefits, including: 

 material public benefits in the form of enhanced products and services; 

 small public benefits in the form of cost savings and efficiencies; 

 material public benefits through the promotion of competition on the trans-Pacific; and  

 small public benefits through the stimulation of tourism.   

Additionally, the Applicants strongly support the ACCC’s conclusion that due to the limited period of 

time the Alliance has been in operation, there may be some public benefits that are yet to be fully 

realised and intend to further build on their achievements to date over the next five years.    

The Applicants wish to make the following further submissions in relation to the ACCC’s findings on 

public benefit: 

Promotion of tourism to Australia 

In its Draft Determination, the ACCC has concluded that the “Alliance is likely to generate small 

tourism-related public benefits” by stimulating traffic, and therefore tourism spend, and through the 

exploitation of synergies through joint tourism promotion.  Virgin Australia notes that its investment in 

the Alliance and its increased ability to access source markets in the US for travel to Australia has 

enabled it to make further investment in the promotion of tourism to Australia from the US.  Virgin 

Australia has recently entered into a five year deal with Tourism Australia as its preferred airline of 

choice, promoting travel to Australia.  As part of this relationship, Tourism Australia and Virgin 

Australia will jointly spend $50 million to promote Australia to travellers, with a primary focus on US 

originating tourists.
10

  The Alliance is a key incentive for Virgin Australia to make this investment 

through Tourism Australia, in order to attract passengers to its services.  In turn, this has a substantial 

impact on tourism spend in Australia, with significant public benefit.  The magnitude and likelihood of 

                                                      
8
 See, for example:  http://www.ausbt.com.au/best-options-for-flying-from-sydney-to-san-francisco  

9
 Jamie Freed, “Australians told to take a long weekend in Hawaii”, Sydney Morning Herald, 25 June 2015 

http://www.smh.com.au/business/aviation/australians-told-to-take-a-long-weekend-in-hawaii-20150625-ghw497  
10

 Matt O’Sullivan, “Take-off in US tourists tipped”, Australian Financial Review, 22 June 2015 

http://www.ausbt.com.au/best-options-for-flying-from-sydney-to-san-francisco
http://www.smh.com.au/business/aviation/australians-told-to-take-a-long-weekend-in-hawaii-20150625-ghw497
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this benefit is significant.  For example, in 2014, American tourists increased their spending in 

Australia by 9% to $2.8 billion.
11

  

Removal of double marginalisation 

In their submission in support of reauthorisation, the Applicants noted that under the Alliance they 

have the incentive to expand the extent of codeshare destinations and offer lower cost codeshare 

inventory and interline pricing, compared to a standalone codeshare.
12

  As a result, passengers pay 

less for a connecting itinerary with the Alliance, than without the Alliance.  The Applicants have further 

submitted to the ACCC that: 

“with the alignment of financial incentives, both airlines have been driven to grow and optimise 

the convenience and scope of their overall connecting product offering.  This includes the 

avoidance of ‘double marginalisation’ by jointly pricing a fare without separate product mark ups 

as well as efficiently codesharing without pricing or inventory restrictions that did occur at times 

under an ‘arm’s length’ agreement pre-authorisation.  This allows Virgin Australia and Delta to 

offer connecting services at more competitive prices under the Alliance than without the 

Alliance.”
13

 

The ACCC has concluded that the removal of double marginalisation under the Alliance is a benefit to 

the Applicants’ passengers, and should lead to lower prices for journeys connecting separate services 

operated by each of the Applicants”, finding this would result in public benefit.   

The Applicants welcome this conclusion.  However, we note that theoretical approach to double 

marginalisation taken by the ACCC is not necessary to support the finding of a public benefit.  We note 

that the reduction in the price of total connecting fares under the Alliance does not rest on a theoretical 

analysis or the finding of a degree of market power, as the ACCC has suggested.
14

  Rather, it is a 

factual matter.  As the Applicants have outlined to the ACCC, as part of the existing commercial 

agreements between the parties, under the Alliance, the Applicants have made available to each other 

more attractive prorates on codeshare sectors, enabling each airline to offer lower prices on 

connecting fares than would be available under an arm’s length codeshare arrangement.
15

  The 

Alliance creates the necessary incentives required for the Applicants to enter into these commercial 

arrangements.  As the ACCC has recognised, this is a significant benefit for passengers who utilise a 

connecting itinerary operated by both Virgin and Delta.  

As the ACCC has noted, 70% of passengers travelling between Australia and mainland US connect 

behind and or beyond to destinations within domestic Australia and the US.  The Alliance gives Virgin 

and Delta the ability to offer a wide network of online destinations to these passengers with convenient 

connections and attractive value-added services.  This ability provides passengers with more choice 

and enhances competition in the market.  The ACCC has recognised that these public benefits are 

material.
16

    

                                                      
11

 Matt O’Sullivan, “Take-off in US tourists tipped”, Australian Financial Review, 22 June 2015 
12

 Applicants’ Submission, 29 December 2014, p 40 
13

 Letter to from Gilbert + Tobin to ACCC, 2 April 2015, p 10 
14

 Draft Determination, [132]- [133] 
15

 Letter to from Gilbert + Tobin to ACCC, 2 April 2015, p 10 
16

 Draft Determination, [165] 
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3 ACCC’s assessment of the effect of the Alliance on competition 

Framework for assessment 

While the ACCC has analysed the public benefits associated with the Alliance across the trans-Pacific 

market, it has taken a narrower focus in relation to its competition assessment, concentrating on the 

effect on Sydney-Los Angeles.  We agree that the natural starting point for a competition analysis is to 

consider the areas of overlap between the parties.  However, in assessing the effect on that 

overlapping route, it is crucial to take account of all available substitutes and the broader competitive 

dynamic.  At its narrowest, the competition assessment should be undertaken in relation to all services 

between Australia and the mainland US.  This is particularly the case given the high degree of both 

supply and demand side substitutability in the market: a minority of passengers travel point to point, 

using trunk routes interchangeably and, as recently demonstrated, airlines can and do readily switch 

capacity between city pairs. 

Pro-competitive effects of the Alliance  

As the ACCC notes, the Alliance removes competition between Virgin Australia and Delta Airways on 

the trans-Pacific.  This necessarily involves some lessening of competition.  However, the Applicants 

submit that this lessening of competition is outweighed by the pro-competitive effects of the Alliance.  

Without the Alliance, Virgin Australia and, in particular Delta, have a small share of the market and a 

limited offer.  Alone, neither of them can offer connecting journeys behind and beyond the trunk route, 

which are necessary to attract passengers in this market.  This means that alone, each are weaker, 

marginal competitors, in particular compared to the dominant carrier Qantas, but also to United, which 

is a strong competitor with a wide American network, strong US customer base and a long history of 

operations on the trans-Pacific.   

The ACCC has recognised the importance of this pro-competitive effect in its competition analysis.  

However, it appears that it has not adequately accounted for this pro-competitive effect in its 

competition analysis.  In the Applicants’ view it appears inconsistent to conclude that the Alliance 

enhances competition on the one hand, but results in a public detriment by increasing the risk of 

unilateral effects and/or coordinated conduct.  In our view, while the Alliance removes competition 

between Virgin and Delta, the net effect is an increase in overall competition as it results in a much 

more significant and sustainable competitor, enhancing customer choice and stimulating competitive 

responses.   

In our discussions of 22 June 2015, the ACCC noted that it has drawn this conclusion on the basis 

that the Alliance increases competition for those passengers wishing to take a connecting journey but 

risks lessening competition for those passengers who wish to take a point to point journey on the 

Sydney-Los Angeles route.  We understand that it is on the basis of this distinction that the ACCC has 

said the pro-competitive effects of the Alliance do not cancel out the risks associated with the removal 

of competition between the Applicants.  

The Applicants cannot see a basis for this distinction.  The Applicants submit that the pro-competitive 

effects of the Alliance are available for all passengers across all routes in the market.  No competitor in 

the market makes decisions about a single route without considering the effects across the market, 

particularly given the fact that the majority of demand is not point to point.  Further, in making 

decisions about services on any one route, airlines are very aware of the ability of competitors to 

switch capacity in response to their actions.  The competitive effects of airlines’ decisions cannot be 

limited to any one route.  Further, it is important to note that airlines do not distinguish between 

passengers utilising a direct route and those taking a connecting service when pricing the trunk route.  

Airlines seek to drive traffic to their key routes which have higher operating costs but also provide the 
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opportunities for additional revenue.  As a result, passengers commonly see connecting journeys 

available for fares that are close to those available on the direct route.  For example, a passenger can 

purchase a ticket from Adelaide to Los Angeles for little more than they would pay to fly Sydney to Los 

Angeles, if utilising a single carrier or an integrated alliance.  This is because airlines discount the 

connecting operated or coded service in order to drive traffic onto the trunk route.  The availability of 

favourable pro-rates under codeshare arrangements, means that both Alliance partners have the 

incentive to do this.  The availability of such fares is a manifestation of the benefits of the Alliance, but 

it is not a reflection of airlines’ ability or incentive to discriminate against passengers who utilise a point 

to point journey.         

ACCC conclusion on public detriment  

The ACCC has concluded that the Alliance is likely to result in public detriment by increasing the risk 

of unilateral effects and/or coordinated conduct on routes between Australia and mainland US.  The 

Applicants welcome the ACCC’s conclusion that this risk of public detriment is outweighed by the 

public benefits associated with the Alliance.  However, the Applicants also note that the basis for this 

conclusion on public detriment is not clear from the ACCC’s analysis.    

As a general point, the Applicants note that the ACCC’s approach to the competition effects analysis is 

a significant departure from the ACCC’s usual approach to this assessment, in particular because it 

adopts a much more theoretical or “first principles” approach than in previous cases, when the ACCC’s 

methodology in its consideration of authorisation and reauthorisation applications in the airline industry 

is very well developed. 

We make the following observations about this conclusion and the ACCC’s analysis. 

 In relation to the ACCC’s consideration of the share of capacity on routes between Australia and 
the US, the Applicants submit that the use of HHI is of limited utility in airline markets.  The 
Applicants consider HHIs to be a blunt instrument in the measurement of market concentration, 
particularly in the context of the airline industry.  Notably, due to bilateral arrangements, the cost 
of operations and the fact that it is a network business, airline markets are always characterised 
by a smaller number of operators and, by their nature, are more concentrated than markets in 
other industries.  This does not mean that they are not highly competitive.  We note that the 
ACCC has itself considered, at paragraph 205 of the Draft Determination,  that “a simple 
analysis of market shares or HHIs alone will not, in this instance, be sufficient to determine the 
likelihood of the Alliance increasing the risk of unilateral effects.”  Further, we note that the 
trans-Pacific market is significantly less concentrated today than it was in 2008 prior to the entry 
of Virgin and Delta.  The limited ability of Virgin and Delta to be effective competitors on a 
standalone basis must be taken into consideration when considering the competition effects of 
the Alliance.   

 The Applicants do not have the ability to engage in unilateral conduct.  For a theory of an 
increase in unilateral conduct to hold, Virgin and Delta would have to be each other’s closest 
competitors or very close competitors who do not face competitive constraint.  Neither of these 
scenarios are present.  As the ACCC has acknowledged, absent the Alliance, Virgin and Delta 
are not each other’s closest competitors.

17
  Rather, they have complementary networks, with a 

presence in Australia and North America respectively, competing for a different customer base.  
Virgin more closely competes with Qantas for passengers, while Delta would more closely 
compete with United.  While they were close, if weaker, competitors absent the Alliance, they 
face a high level of competition from other operators between Australia and mainland US, as 
well as constraint from operators via New Zealand, Hawaii and Canada.  As the ACCC has 

                                                      
17

 Draft Determination, [209] 
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noted, the strength of Qantas alone would be a strong mitigating factor against the risk of 
unilateral effects.  Further, with less than 25% share of the market collectively, the Applicants 
cannot act without having regard to the actions of their competitors.  On this basis, the 
Applicants submit there is no support for a conclusion that the Alliance is likely to increase the 
risk of unilateral conduct.   

 There is no evidence of coordinated conduct in the trans-Pacific market or in airline markets 
with similar characteristics (that is, a dominant player and several significant competitors 
seeking to grow their share of the market).  Recent competitive activity within the market 
demonstrates that it is highly dynamic and one in which competitors do not seek to 
accommodate one another.  For example, when Virgin switched its capacity from Melbourne to 
Brisbane, Qantas took the opportunity to quickly fill the gap, increasing its frequencies.  As the 
ACCC has noted, these and other activities are “more suggestive of competitive behaviour than 
coordinated conduct”

18
 and “the market has many characteristics that are likely to disrupt or 

undermine coordinated conduct.”
19

  The fact that the Alliance removes competition between 
Virgin and Delta, who without the Alliance are weakened competitors, does not counteract these 
findings of competitive behaviour.  Accordingly, the Applicants submit there is no basis for a 
conclusion that the Alliance is likely to increase the risk of coordinated conduct.  

For the reasons set out in this and previous submissions and correspondence, the Applicants consider 

that the significant pro-competitive effects of the Alliance more than outweigh the removal of 

competition between Virgin and Delta.  As such, the net effect of the Alliance is that it increases 

competition and does not result in any public detriment.  Rather, the Alliance only results in the 

material public benefits that have been identified by the ACCC in its Draft Determination.   

Please let us know if you have any questions or if we can be of further assistance.  This letter may be 

placed on the public register.  

 

Yours faithfully 

Gilbert + Tobin 

 

    

       

Luke Woodward 

Partner 

T +61 2 9263 4014 

lwoodward@gtlaw.com.au 

Louise Klamka 

Lawyer 

T +61 2 9263 4371 

lklamka@gtlaw.com.au 
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 Draft Determination, [248]  
19

 Draft Determination, [241]  


