
 

19 June 2015 

Mr Gavin Jones 
Director 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA  ACT  2601 

Email adjudication@accc.gov.au 

Dear Mr Jones 

N97609 – Coal Reuse – notification of exclusive dealing 

Thank you for meeting with Envirospheres on Thursday 11 June 2015. 

This letter confirms the points we made at that meeting in response to Coal Reuse’s response of 28 
April 2015 to the ACCC’s questions of 14 April 2015. 

Summary 

1 Market definition: 

(a) There are separate markets for raw and processed Tarong cenospheres.   

(b) Processed Tarong cenospheres are not a substitute for raw Tarong cenospheres.   

(c) It is not practical for Envirospheres to take processed Tarong cenospheres and 
undertake further processing to obtain specialty grade (including fine grade) 
Tarong cenospheres. 

2 Counterfactual ‘without’: 

(a) This is not a one-for-one swap of a former single 15-year processor with a new 
single 15-year processor. 

(b) Envirospheres was only ever awarded contracts of 2-5 years’ duration, and only 
after open and competitive tender processes in which there were always multiple 
credible participants that ensured Envirospheres’ proposal remained competitive. 

(c) Envirospheres was competitively constrained throughout the terms of its contracts 
by the short-term nature of the contracts and the willingness of other parties to bid 
against Envirospheres for future contracts (and make the necessary investments 
without the certainty of long-term contracts, as Envirospheres originally did). 

(d) The real ‘without’ counterfactual is the most likely outcome if Coal Reuse did not 
have its current contract.  A contract with Envirospheres is not necessarily the most 
likely outcome, but a shorter term contract that subjects the off-taker to 
competitive constraint is most likely. 
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3 Counterfactual ‘with’: 

(a) The counterfactual ‘with’ the notified conduct inherently imposes no competitive 
constraint on Coal Reuse, and this is evident already from its conduct. 

(b) The contract is for 10-15 years and was awarded without an open and competitive 
tender process.  The terms struck between the parties were not tested to ensure 
they were competitive.  The threat of new entry or other bidders for the next 
contract in 10 or 15 years time will pose no competitive constraint on Coal Reuse 
until near the very end of the contract. 

(c) Coal Reuse has not been acting as one would expect a rational, profit-maximising 
firm to act. 

(d) Coal Reuse has designed an auction system that will push up the retail price of 
cenospheres and extract the maximum possible price. 

(e) Coal Reuse has been engaging in exclusionary conduct to prevent it from having to 
compete with Envirospheres.  It has indicated that it will only supply processed 
cenospheres to Envirospheres, then it has posted a price for raw cenospheres that 
is outrageously high.  It has failed to engage meaningfully with Envirospheres to 
progress arrangements, while aggressively seeking to enter into arrangements with 
Envirospheres’ customers and competitors.  It is aware that Envirospheres’ 
stockpile of Tarong cenospheres is limited and sees the opportunity to exclude 
Envirospheres completely from competing against it. 

(f) Coal Reuse is implementing a fully vertically integrated operation for harvesting and 
processing cenospheres, and is using its position to raise Envirospheres’ costs or 
exclude Envirospheres as a competing processor and retailer of Tarong 
cenospheres. 

(g) Envirospheres has a lower cost base than Coal Reuse and more efficient processes 
for processing cenospheres.  Coal Reuse is actively avoiding having to be as 
efficient as Envirospheres. 

4 Substantial lessening of competition:  A comparison of the counterfactuals ‘with’ and 
‘without’ the notified conduct clearly shows that there is substantially less competition with 
the notified conduct than without it.  The ACCC can be satisfied that the notified conduct is 
likely to substantially lessen competition. 

5 Public benefits: 

(a) The ACCC can only take account of public benefits that are likely to result from the 
notified conduct.  There are serious doubts about whether any of the public 
benefits Coal Reuse puts forward are likely to occur. 

(b) Some of the public benefits could be achieved without a 15-year exclusive contract.  
These public benefits do not ‘result from’ the notified conduct and cannot be taken 
into account. 

6 ACCC must act urgently: 

(a) Envirospheres is already suffering harm from Coal Reuse’s exclusionary conduct. 
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(b) Once Envirospheres has been fully excluded from the market, it will be too late. 
The ACCC cannot risk delaying a decision to reject the notification, or take the 
position that it will allow it to stand but continue to monitor Coal Reuse’s conduct. 

(c) It is unlikely that Coal Reuse will be fully operational and making sales in the short 
term, so there is no basis for further delay to see the system in operation. 

7 Coal Reuse has made a number of incorrect statements to the ACCC:  
Envirospheres corrects a number of these incorrect statements at the end of this letter. 

8 Coal Reuse has changed its position multiple times:  Envirospheres highlights the 
changes in Coal Reuse’s position relating to supplying Envirospheres at the end of this 
letter. 

Market definition 

9 Envirospheres has already provided the ACCC with substantial material demonstrating that: 

(a) Tarong cenospheres have few if any substitutes for many customers; and 

(b) the processing required to take cenospheres from their raw to processed state is 
more complex than Coal Reuse suggests, and that therefore, raw cenospheres are 
not a substitute for processed cenospheres. 

No close substitutes for Tarong cenospheres 

10 Despite its responses to the ACCC, Coal Reuse has made it clear in its correspondence with 
Envirospheres’ customers (and on its website) that Coal Reuse also considers Tarong 
cenospheres to be unique and that the customers have no alternative but to now buy them 
from Coal Reuse.  It does not seem likely that Coal Reuse would make such an assertion if 
it considered those customers had ready substitutes or would happily use any other white 
cenospheres or even grey cenospheres or micro-balloons. 

11 Micro-balloons or glass bubbles have significantly different properties from cenospheres 
and cost up to 5-8 times more.  It is not credible to suggest (as Coal Reuse does in its 
response to the ACCC) that they are a close substitute for Tarong cenospheres. 

12 It is irrelevant that Envirospheres is acquiring grey cenospheres from another source.  
These cannot be sold to our customers that require Tarong white cenospheres. 

13 The other Australian cenospheres suppliers Coal Reuse mentions in its response are not 
currently (and have not for some time) producing any cenospheres (to Envirospheres’ 
knowledge) – but that is irrelevant if the markets are for Tarong white cenospheres (or 
only those white cenospheres that approach them in quality). 

14 Where the markets are limited to Tarong cenospheres, it does not matter if they are local 
or global.  In either case, Coal Reuse will have 100% market share for the 15-year life of 
the notified contract. 

Processed cenospheres are not a substitute for raw cenospheres 

15 It should also be made clear that processed cenospheres are not a substitute for raw 
cenospheres.  Envirospheres could not acquire standard grade processed Tarong 
cenospheres from Coal Reuse and then practically and efficiently ‘process’ them further to 
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separate them out into various grades (including fine grades).  The processing of 
cenospheres is an integrated process that separates the fine and coarse grade cenospheres 
from the other grades during the drying and processing phases.  It not a matter of running 
multiple passes through the process. 

There is separate demand for raw cenospheres 

16 Coal Reuse states that it only has demand for raw cenospheres from one buyer 
(Envirospheres), and that therefore this allows it to ignore that demand and refuse to 
supply raw cenospheres. 

17 Whether there are any examples of there being demand for raw cenospheres elsewhere in 
the world, the fact remains that in this case there is demand for raw cenospheres.  Coal 
Reuse cannot dismiss Envirospheres’ demand by suggesting that there is no other example 
in the world, so this one should be ignored. 

18 Nevertheless, Envirospheres is aware of the following examples: 

(a) Osthoff Omega Group and its affiliates (an Envirospheres customer in Germany 
with its own processing capability) buy raw cenospheres from cenospheres 
harvesting companies operating from local European power stations to process at 
its factory; 

(b) [excluded from public register]; 

(c) It is commonplace in China for local farmers around the power stations to be 
awarded the right to harvest cenospheres and on-sell them to processors; and 

(d) Coal Reuse has itself posted a spot price for partially dried (sun dried in a 
harvesting pit) raw cenospheres on its website (but at a price that greatly exceeds 
the retail price of processed standard grade Tarong cenospheres, and which is 
presumably designed to demonstrate that there is no demand for these raw 
cenospheres). 

Counterfactual ‘without’ the notified conduct 

19 Envirospheres was the only off-taker of Tarong cenospheres over a 15-year period before 
Coal Reuse was awarded the current contract.  However, this is not a one-for-one swap of 
a former single 15-year processor with a new single 15-year processor. 

20 Envirospheres was awarded contracts to harvest cenospheres of 2-5 years’ duration.  Each 
time Envirospheres was awarded a new contract to harvest Tarong cenospheres by 
Stanwell (and Tarong Energy before it), it was after an open and competitive tender 
process in which there were always others willing to bid to win the contract and make the 
necessary investment for a 2-5 year contract.  Envirospheres always faced the competitive 
constraint of this competition in bidding for the rights.  Furthermore, throughout the 
duration of the contract, the fact that Envirospheres would have to bid again in the short- 
to medium-term for a new contract meant that its conduct (including the terms, prices and 
service quality it offered customers in downstream markets) was constrained by the threat 
of competition in the next tender process. 

21 In an ordinary scenario, where Envirospheres lost a contract to a competitor for a 2-5 year 
period, Envirospheres would be able to use its existing stocks of Tarong cenospheres to 
continue supplying some of the market during that contract period, competing with the 
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new off-taker (if they also processed cenospheres for sale).  That would ensure competition 
throughout the life of the contract, and would mean Envirospheres would still be able to 
make a competitive bid to win the contract back the next time. 

22 When Envirospheres first entered into arrangements to harvest Tarong cenospheres, it had 
no expectation of being able to do so beyond the life of that contract, and invested in 
infrastructure and bore risks despite that comparatively short contract duration. 

23 However, the situation that applied before Coal Reuse was awarded the current contract 
can only inform the assessment of the ‘without’ counterfactual.  The counterfactual is a 
forward-looking exercise to determine the next most likely outcome if Coal Reuse no longer 
had the current contract.  The next most likely outcome might involve Coal Reuse, 
Envirospheres or even a third party being awarded the harvesting contract, but the ACCC 
should be confident that the most likely alternative is that the contract would be awarded 
for a shorter duration after a competitive tender process. 

24 That being the case, there would be a high degree of competitive constraint imposed on 
whomever was awarded that contract in the ‘without’ counterfactual, particularly if in the 
next most likely scenario, a second processor had access to raw cenospheres and could 
compete at the processing and retail levels. 

Counterfactual ‘with’ the notified conduct 

25 The world ‘with’ the notified conduct is one where Coal Reuse has exclusivity for 10-15 
years and (as advised by Stanwell to Envirospheres after the contract took effect) can do 
what it likes with the cenospheres. 

26 Envirospheres rejects Coal Reuse’s suggestion that its submissions relate only to harm to a 
itself as a competitor rather than harm to the competitive process.  Damage to a 
competitor is a concern where that damage results from the competitor’s exclusion from 
the market.  In that case, damage to a competitor points to damage to the competitive 
process. 

Term of the contract is inherently anti-competitive 

27 No competitive constraint will apply during the 15-year term of Coal Reuse’s contract with 
Stanwell.  The threat of new entry or other bidders for the next contract in 10 or 15 years 
time will pose no competitive constraint on Coal Reuse until near the very end of the 
contract. 

There was no competitive tender process 

28 The terms struck between Coal Reuse and Stanwell were not tested in an open and 
competitive tender process to ensure they were competitive. 

Envirospheres poses no competitive constraint once excluded 

29 [excluded from public register] 

Coal Reuse is not acting like a rational, profit-maximiser 

30 Coal Reuse states in its response that it has high fixed costs that it must meet under its 
contract with Stanwell. A rational, profit-maximising firm with high upfront investment costs 
and a contract that imposes significant fixed costs would be more likely to supply on terms 
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that at least covered its costs in the start-up phase rather than not supply anything at all.  
Instead, Coal Reuse has not made any serious attempt to negotiate interim supply 
arrangements with Envirospheres.  Rather than being any fault of Envirospheres, Coal 
Reuse’s conduct simply shows that it wants to maximise its market power and exclude any 
competition.  Coal Reuse could not act this way unless it had substantial market power and 
an expectation of recouping its accumulating upfront losses once Envirospheres has been 
excluded from the market. 

Coal Reuse’s auction system is designed to push up retail prices 

31 In Coal Reuse’s response we see again that its real objective is to maximise the price of 
processed Tarong cenospheres.  Everything indicates that Coal Reuse expects the price of 
processed Tarong cenospheres to increase as a result of its auction system. 

32 The floor price set in its daily market offer confirms this is the case. 

33 The reference in Coal Reuse’s response to the auction system delivering a ‘fair market 
value’ is misleading.  This value will be a floor on the price that Coal Reuse considers 
acceptable.  If the demand through the auction system does not produce the prices Coal 
Reuse wants, it will simply say that the bids received do not represent ‘fair market value’ (if 
indeed it is possible to bid below Coal Reuse’s assessment of ‘fair market value’).  A price is 
not ‘fair’ or set by the ‘market’ if it is the sole supplier of the product that decides what is 
‘fair market value’. 

34 A price for raw cenospheres that is based on a retail-minus methodology will also ensure 
that Coal Reuse does not face full competition and can still push the retail price up. 

35 The true measure of ‘fair market value’ would be the lower prices delivered by two 
competing suppliers vigorously competing against each other from a wholesale cost base 
that reflects the underlying costs of harvesting the cenospheres. 

Coal Reuse is engaging in exclusionary conduct 

36 By denying Envirospheres access to raw Tarong cenospheres, Coal Reuse is excluding 
Envirospheres from the market.  Once Envirospheres’ stockpile of Tarong cenospheres is 
fully depleted, Envirospheres will not be able to supply the market or compete against Coal 
Reuse. 

37 In all its dealings with Coal Reuse, Envirospheres has been in discussion with Coal Reuse 
regarding the supply of raw cenospheres and understood that Coal Reuse intended to make 
raw cenospheres available to Envirospheres once it began harvesting.  Envirospheres has 
already provided the ACCC with information about the numerous attempts Envirospheres 
has made to engage with Coal Reuse, and Coal Reuse’s slow responses without detail that 
continually pushed back the expected availability date. 

38 Coal Reuse’s original offer to Envirospheres has been provided to the ACCC.  It proposed a 
month-to-month interim supply arrangement (subject to limited quantities of material 
under onerous commercial terms and termination on 30 days’ notice) at a substantially 
higher price than previously prevailed (approximately 500% higher) and on condition that 
Envirospheres undertake the harvesting at its own (additional) cost. 

39 In its communications with Envirospheres’ customers, Coal Reuse clearly communicated to 
them that Envirospheres would not have any further access to Tarong cenospheres and 
Envirospheres would not be able to supply Tarong cenospheres to them anymore as Coal 
Reuse was the exclusive supplier of Tarong cenospheres. 
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40 After the ACCC questioned Coal Reuse about this, Coal Reuse ‘corrected’ that information 
to say that the customers can continue to buy from Envirospheres if that is their preference 
as Envirospheres will be entitled to participate in the open market auction processes for 
cenospheres. Coal Reuse’s suggestion to the ACCC that all the customers simply 
misunderstood what Coal Reuse said is not credible considering all the customers had the 
same message communicated to them that there was no other option to have continued 
access to Tarong cenospheres other than through negotiated terms with Coal Reuse or its 
selected distributors (not through an online open market model). This message by Coal 
Reuse was also reinforced in writing to customers.  

41 In its response to the ACCC’s latest questions, Coal Reuse appears to indicate that it does 
not intend to make raw cenospheres available through the auction process (or outside it). 

42 [excluded from public register] 

43 Since giving that response, Coal Reuse has now posted a daily spot price for ‘sun-dried’ 
cenospheres on its website.  (It indicates that these are raw cenospheres with around 10% 
moisture content, although, based on Envirospheres’ extensive experience, the moisture 
level for raw harvested cenospheres after pit drying can be as high as 30%.  No detailed 
specification has been given about the quality or maximum moisture content of the raw 
cenospheres this price relates to.)  The price it posted was originally USD2,850/tonne.  
[excluded from public register]  When Envirospheres questioned this price, Coal Reuse 
reduced it to USD2,150/tonne. [excluded from public register]1  This is an 
uncompetitive price.  Any failure by Envirospheres to acquire raw cenospheres at this price 
is not indicative of lack of demand for raw cenospheres. 

44 This demonstrates that Coal Reuse has no intention of supplying raw Tarong cenospheres 
at realistic commercial rates, and likely that it expects to (and to be able to) push up the 
price of processed Tarong cenospheres.  It also probably points to Coal Reuse’s lack of 
understanding of the cenospheres market and customer requirements – [excluded from 
public register]. 

45 Coal Reuse’s conduct amounts to a constructive refusal to supply.  Its prices for raw 
cenospheres (if they are to be supplied) constitute a margin squeeze to prevent 
Envirospheres from being able to compete profitably against Coal Reuse’s retail prices.  The 
effect of this will be to exclude Envirospheres (and any competitive constraint it poses) 
from the market entirely. 

46 [excluded from public register] 

47 Coal Reuse protests that excluding a buyer would be counter-intuitive since it needs as 
broad a participation in its open market mechanism as possible to gain the true market 
value (i.e. the highest possible price).  But, it is precisely to ensure it gets this broad 
participation that it has the incentive to exclude Envirospheres from purchasing raw 
cenospheres.  If Envirospheres can compete against it, Coal Reuse’s auction system will 
have fewer bidders for processed cenospheres, and it will attract a lower price for Coal 
Reuse.  The price achievable in the auction system would be constrained by the 
competition from Envirospheres.  Coal Reuse’s responses to the ACCC betray the true 
opposite anti-competitive purpose of the auction system, which is to exclude retail 
competition from other processors of raw Tarong cenospheres by denying them access to 
raw cenospheres at commercially realistic pricing. 

                     
1 [excluded from public register]  
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Vertical integration 

48 Despite arguing in its original submission that it did not face the same anti-competitive 
incentives as Envirospheres did because Coal Reuse would not be vertically integrated, it is 
abundantly clear that Coal Reuse is vertically integrated by processing raw cenospheres so 
as to be able to supply processed cenospheres to downstream markets. 

49 Coal Reuse argues that processing cenospheres (which are far more valuable processed 
than raw) is part of the off-taking process and not a case of Coal Reuse participating in a 
downstream market.  This is completely false.  By processing cenospheres, Coal Reuse is a 
participant in the downstream processing and retail market for the by-products of the 
cenospheres it has been appointed to harvest. 

50 Coal Reuse says that the decision whether to sell raw cenospheres is based on a cost-
benefit analysis of the retail profits foregone where it could process and retail them itself.  
This is clearly an incentive to vertically integrate in order to participate in downstream 
markets, and to exclude competing processors. 

51 It is noteworthy, however, that Coal Reuse does not take the same position with raw Run 
of Station fly ash.  It sells this in its raw state to Sunstate which then processes the ash 
into fine-grade ash for cement applications that attract a much higher price. 

Efficiency 

52 Coal Reuse is wanting to set the price for raw cenospheres on a retail-minus basis, or only 
supply processed cenospheres.  This embeds Coal Reuse’s own less efficient processing 
costs into the wholesale price available to competitors like Envirospheres.  It ensures that 
Coal Reuse does not face any competitive pressure from a more efficient rival being able to 
undercut its prices. 

Substantial lessening of competition 

53 A comparison of the counterfactuals with and without the notified conduct makes it clear 
that there is substantially less competitive constraint imposed on Coal Reuse with the 
notified conduct (as evidenced by its conduct and its incentives) than without it. 

54 The ACCC can be satisfied that the notified conduct is likely to substantially lessen 
competition in the markets for raw Tarong cenospheres and for processed Tarong 
cenospheres. 

Public benefits 

The posited benefits have to be ‘likely’ 

55 The ACCC can only take account of public benefits that are likely to result from the notified 
conduct.  Envirospheres has never asserted that CCP utilisation could never be improved, 
just that it was improbable.  If the public benefit cannot be demonstrated to be ‘likely’, 
then the ACCC cannot take it into account. 

56 Coal Reuse says it would be premature for the ACCC to make an adverse judgment about 
whether Coal Reuse could increase the proportion of CCPs utilised without giving Coal 
Reuse a substantial period of time to demonstrate that it can.  The ACCC must make a 
decision based on what it predicts (based on the evidence before it) is the most likely 
outcome.  Given Coal Reuse’s track record, and the material Envirospheres has previously 
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provided that casts doubt on the comparisons with overseas rates of utilisation,2 the 
evidence does not support a finding that it is likely Coal Reuse will increase CCP utilisation 
(particularly once the current and continuing decrease in utilisation is factored in). 

The posited benefits have to ‘result from’ the notified conduct 

57 Any public benefit must result from the notified conduct in order to be weighed against the 
detriment of any substantial lessening of competition.  Coal Reuse has not demonstrated 
that it needs to have a 15-year exclusive contract to achieve the public benefits it is 
claiming.  Many or all of them could be achieved under a shorter agreement that allowed 
competitive supply of raw cenospheres. 

58 In particular, Coal Reuse has not demonstrated that it must have long-term exclusivity in 
Tarong cenospheres to achieve the improvements in CCPs for fly ash and other CCPs. 

ACCC must act urgently 

59 [excluded from public register] 

60 [excluded from public register] 

61 The ACCC has three possible options available to it: 

(a) make a decision to reject the notification and remove immunity from the notified 
conduct on the basis that the ACCC is satisfied that there is likely to be a 
substantial lessening competition and that there are insufficient public benefits 
likely to result from the conduct to justify the lessening of competition; 

(b) delay making a decision for a further period to allow Coal Reuse to become 
operational and to test the competitive impact of the contract at that point with 
greater certainty; or 

(c) decide not to issue a notice rejecting the notification at this time, but with an 
indication that the ACCC will continue to monitor Coal Reuse’s conduct and may 
reconsider the issue at any time during the term of the contract if it appears the 
notified conduct is having the effect of substantially lessening competition. 

62 Envirospheres considers that the length of time that would be required for Option 2 could 
be substantial as Coal Reuse is not likely to be fully operational for quite some time more.  
In particular: 

(a) it is not likely customers will start participating in Coal Reuse’s online tender and 
auction system, since none participated in the last ones; 

(b) Envirospheres understands no party has purchased via Coal Reuse’s online daily 
market, which has been continually active; 

(c) all trading to date has been via standard purchasing arrangements, not through its 
tender and auction systems or the online daily market system – including all sales 

                     
2 It should also be noted that the German figures on utilisation quoted by Coal Reuse treat disposal 
of ash to backfill depleted coalmine voids as utilisation rather than non-utilisation.  On that 
measure, Stanwell is effectively achieving close to 100% total utilisation as any fly ash that is not 
sold is disposed of in the mine void. 
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of Run Of Station fly ash to Sunstate and Transpacific and bottom ash to other 
parties; 

(d) the majority of bottom ash sales from Tarong North have been made via channels 
outside of Coal Reuse’s control - their sold out position is not the result of Coal 
Reuse’s activities; 

(e) the cement grade fly ash infrastructure put in place by Coal Reuse at Tarong Power 
Station (yet to be made fully operational) has potentially less than 10% of the 
capacity of the previous arrangements Stanwell had in place for cement grade (fine 
grade) fly ash. Giving Coal Reuse more time to prove its capacity will have little to 
no impact to the amount of fly ash removed from Tarong; 

(f) Coal Reuse has made no investment in CCPs operation at Stanwell Power Station 
and to the best of Envirospheres’ knowledge, is not even present on-site; 

(g) Coal Reuse has little incentive to make significant capital investments to increase 
the off-take of fly ash when it has generated no demand through its open market 
model and tender system and is unlikely to do so; 

(h) Coal Reuse has also as recently as May 2015 delayed its next online tender by 
another month – previously commencing 1 June 2015, it has now delayed this to 
commencing 26 June 2015; 

(i) After the failure of its last online tender, Coal Reuse also pushed out its next online 
auction – previously set for 28 January 2015, it has now been delayed to 
commence on 1 October 2015; and 

(j) Coal Reuse has also recently changed its definition of Run of Station fly ash from 
Tarong (the only fly ash it is selling from Tarong) to ‘coarse grade fly ash’ and in 
the process, increased its price from $4.75 / tonne to $35 / tonne – approximately 
a 640% increase.  It is Envirospheres’ understanding that the typical price of Run 
of Station fly ash from Tarong is approximately $4 / tonne ex gate.  There is no 
logic for increasing the price by 640% for this material when there is an abundant 
oversupply and your only other few customers are paying approximately $4 / 
tonne. 

63 There is a real risk with either of Option 2 or 3 that Envirospheres will have been forced 
from the market and no longer able to exert any competitive constraint on Coal Reuse by 
the time the ACCC comes to the view that the notified contract gave Coal Reuse that 
power.  At that point, irreparable harm will have been done to the competitive process. 

64 Envirospheres strongly submits that the only option open to the ACCC on the evidence is to 
exercise the first option and withdraw immunity for the notified conduct. 

Incorrect statements 

65 Envirospheres takes issue with a number of Coal Reuse’s assertions in its responses to the 
ACCC.  To the extent we have not already addressed them above, we set out in 
Attachment A our comments on these points. 



Changes of position 

66 Envirospheres is concerned that Coal Reuse has changed its position on key matters 
several times in the last year. We highlight specific changes of position in Attachment B. If 
Coal Reuse has acted so erratically while the ACCC is considering its notification, we are 
very concerned about how it will act and what positions it will take if the ACCC allows the 
notification to stand subject to the possibility of revisiting the issue at some point in the 
future. 

Confidentiality 

67 This version of Envirospheres' submission has redacted any material that Envirospheres 
considers to be confidential and commercially sensitive. The ACCC may place this version 
on its public register. Envirospheres has provided a separate version of this submission 
with the confidential and commercially sensitive material unredacted, which Envirospheres 
has asked the ACCC to exclude from its public register. 

68 Envirospheres would be pleased to respond to any further queries the ACCC may have after 
reviewing these materials. 

Yi 

A 
Chief Executive Officer 

11 
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Attachment A Incorrect statements 

 
 

Envirospheres’ comments correcting statements in Coal Reuse’s (to the extent not already 
addressed in the body of this letter) are set out below using the headings from Coal Reuse’s 
response. 

Responses to ACCC questions 

Response 3 

1 There was no suggestion at the time that the December 2014 CCPs tender was only to test 
the market system. Coal Reuse clearly defined in this tender the availability of commercial 
quantities of various CCPs including floor pricing for each material (for example, 120,000 
tonnes of Tarong Run of Station fly ash with a floor price of $4.25 / tonne on a 3 year 
term). Nowhere did it state the process was a limited test tender.  At any rate, it is hard to 
see how a test which results in no bids or bidders can be called a success or prove 
anything about the system. 

2 As now appears clear, Coal Reuse was offering to sell  products that it did not yet have the 
capacity to supply. 

3 Coal Reuse never made a formal offer to purchase Envirospheres’ operations.  There was a 
meeting in July 2014 when Envirospheres was trying to get information about what Coal 
Reuse’s plans were for supplying cenospheres to Envirospheres where a ‘throwaway’ 
comment was made about whether Envirospheres would consider selling its facilities, 
business and operations to Coal Reuse.  That suggestion was not taken seriously.  If the 
Coal Reuse contract with Stanwell is anti-competitive (as Envirospheres strongly asserts 
and Coal Reuse clearly accepts as a possibility, or it would not have notified the conduct), 
then purchasing the harvesting, processing and operational assets of your likely main 
downstream competitor would also be equally anti-competitive.  We are surprised Coal 
Reuse is raising this as a possibility, let alone Envirospheres’ failure to agree as somehow 
exonerating its own failure to invest.  When it convinced Stanwell to award it the contract 
without a competitive process, it must have had some plans as to how it intended to 
extract the CCPs that did not involve over 12 months in delay getting started.  

4 As recently as January 2015, Coal Reuse was approaching Envirospheres’ customers telling 
them that they would be up and running soon using the same methods that Envirospheres 
had used to harvest cenospheres. In March 2015 Coal Reuse was also advising the market 
that it had begun harvesting cenospheres.  Coal Reuse now says in this recent submission 
that Stanwell has insisted on a new harvesting method.  This is the first time there has 
been any suggestion that a new harvesting method for cenospheres was required by 
Stanwell. 

5 It is also unclear why Coal Reuse would propose to the ACCC that its operational delays in 
harvesting cenospheres would somehow impact its ability to make cement grade fly ash 
available to the market. This connection by Coal Reuse makes no sense considering that 
cenospheres and fly ash are and always have been completely separate operations at 
Stanwell sites and have no interactions with one another.  

6 Coal Reuse never mentioned this reliance on cenospheres in its business model as detailed 
in the original Notification to the ACCC. In fact, the only reference to cenospheres was 
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simply that they were a by-product of processing CCPs (which it now accepts is an 
incorrect description for cenospheres). It is now clear from this latest submission that Coal 
Reuse intended from the outset that cenospheres would be the major component of its 
business model with Stanwell. 

7 Coal Reuse makes a number of assertions about Stanwell’s requirements and motivations.  
The ACCC should not rely on Coal Reuse’s statements as evidence of these and should seek 
confirmation from Stanwell itself if it believes anything turns on these issues. 

Response 5 

8 [excluded from public register] 

9 [excluded from public register] 

10 Of particular concern to Envirospheres is the fact that Coal Reuse has not made mention to 
the ACCC in its response of its intention to establish profit sharing arrangements with its 
downstream marketing activities ([excluded from public register]). It is very difficult to 
avoid the conclusion that this strategy is geared to increase the price of Tarong 
cenospheres in the market. 

Response 6 

11 All indications from Stanwell at the time that Coal Reuse was appointed were that Coal 
Reuse had been appointed as a single offtaker, to take away from Stanwell the burden of 
dealing with multiple offtakers.  Until the contract was awarded, Stanwell continued to 
reassure Envirospheres that it would continue to have access to raw cenospheres from Coal 
Reuse and that it expected Coal Reuse would want to continue dealing with Envirospheres.  
Coal Reuse was essentially being appointed to harvest and then on-sell the CCPs. 

Coal Reuse’s further submission 

2 Update on status of Coal Reuse’s business 

12 Coal Reuse’s business is nowhere near operational. 

13 The equipment it has installed to start extracting fly ash is small scale, and (we 
understand) is not efficient.  It will need to make a substantial investment before it can 
extract fly ash at any volumes.  Given its track record, any suggestion that that is imminent 
is not credible. 

14 Since our meeting with the ACCC on Thursday 11 June 2015, Envirospheres has learnt that 
Coal Reuse may possibly have harvested a quantity of Tarong cenospheres using a 
contractor.  It is not clear that that arrangement is sustainable or will lead to ongoing 
supply. While a price for this material has been made public, Coal Reuse has not provided a 
detailed specification or quality assurance report for the raw cenospheres it has available 
for sale.    

3 Actual impact of any short term interruption 

15 It is difficult to understand what substantial business development costs Coal Reuse is 
incurring in relation to Tarong cenospheres.  They were already close to 100% utilised.  
There is no market to develop, or deeper buyer pool to foster, unless it expects doing so 
will unearth buyers willing to pay even more than those buyers currently acquiring the 
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product.  That is not a public benefit, but a private benefit to Coal Reuse.  The costs 
involved in achieving a private benefit are irrelevant.  However, the ability and incentive to 
exclude competitive constraints on price to achieve that private benefit are the crux of the 
issue.  The notified contract gives Coal Reuse that ability and incentive. 

16 It is inappropriate to refer to the delays to date as a ‘short term interruption’.  It is now 
close to a year. 

4 Competition analysis – cenospheres 

4.1 Cenospheres 

17 Coal Reuse now accepts that cenospheres are a by-product of coal combustion at coal-fired 
power stations.  It has tried to assert in previous submissions that they were merely a 
processed by-product of CCPs. 

4.2 Market Definition 

18 The report Coal Reuse relies on in section 4.2 was not prepared by a reputable consulting 
firm and is not credible. Nonetheless, Coal Reuse’s promotion of the possible pricing 
achievable for processed cenospheres reinforces the fact the cenospheres constitute a well-
defined separate market to other CCPs. 

19 [excluded from public register] 

5 Cement grade fly ash 

20 The only CCPs that have been stored in the year since Coal Reuse was awarded the 
contract with Stanwell are cenospheres, as they float and can still be harvested later (as 
long as the mine void is not filled and sealed off in the meantime).  Cenospheres only make 
up 1% of the volume of CCPs produced.  The other 99% (the fly ash) has all been lost and 
cannot be now practically or economically extracted.  
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Attachment B – Coal Reuse changes of position 

 
 

Issue Coal Reuse position Stanwell position 

Coal Reuse’s role  13 June 2014 
Advised the market that Coal Reuse 
had been appointed to act as 
Stanwell’s intermediary with off-
takers in relation to the removal of 
CCPs from Stanwell sites 

 25 July 2014 
Advised the ACCC in its notification 
that Coal Reuse was engaged to 
manage the off-take of CCPs from 
Stanwell sites on Stanwell’s behalf 
and didn’t have any interest in 
downstream activities for CCPs 
(unlike the previous off-takers) 

 

 7 October 2014 
Advised the ACCC in its submission 
that Coal Reuse does not have any 
current plans to expand its business 
into any area other than services 
related to the resale of the CCPs it 
acquired from Stanwell but that it 
intended to sell cenospheres that had 
been ‘dried and bagged’. 

 

 28 April 2015 
Advised the ACCC in its responses 
that there was no market for raw 
cenospheres and it made economic 
sense to only sell processed 
cenospheres or raw cenospheres at a 
price that achieves the same returns 

 

Supply of raw 
Tarong 
cenospheres 

 19 May 2014 
Stanwell advised Envirospheres that 
Coal Reuse had been appointed as its 
exclusive off-taker and that it expects 
that Envirospheres would have 
continued access to cenospheres 
going forward via Coal Reuse 

 June 2014 to March 2015 
All communications between Coal 
Reuse and Envirospheres have 
related to the supply of raw Tarong 
cenospheres 

15 July 2014 
Stanwell advises Envirospheres that 
Coal Reuse may on-sell cenospheres 
as it sees fit 
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Issue Coal Reuse position Stanwell position 

  21 July 2014 
We understand Stanwell informed its 
staff that ‘Current contractors will 
continue to have access to CCPs 
through Coal Reuse, which has 
provided an undertaking to make ash 
products available to all parties’ 

 28 April 2015 
Coal Reuse advised the ACCC that it 
only intends to sell processed 
cenospheres, but Envirospheres is 
free to participate in its open market 
system to buy them 

 

 2 June 2015 
Coal Reuse posts on its website Daily 
Market wet raw cenospheres for 
USD2,850 / tonne 

 

 


	1 Market definition:
	(a) There are separate markets for raw and processed Tarong cenospheres.  
	(b) Processed Tarong cenospheres are not a substitute for raw Tarong cenospheres.  
	(c) It is not practical for Envirospheres to take processed Tarong cenospheres and undertake further processing to obtain specialty grade (including fine grade) Tarong cenospheres.

	2 Counterfactual ‘without’:
	(a) This is not a one-for-one swap of a former single 15-year processor with a new single 15-year processor.
	(b) Envirospheres was only ever awarded contracts of 2-5 years’ duration, and only after open and competitive tender processes in which there were always multiple credible participants that ensured Envirospheres’ proposal remained competitive.
	(c) Envirospheres was competitively constrained throughout the terms of its contracts by the short-term nature of the contracts and the willingness of other parties to bid against Envirospheres for future contracts (and make the necessary investments without the certainty of long-term contracts, as Envirospheres originally did).
	(d) The real ‘without’ counterfactual is the most likely outcome if Coal Reuse did not have its current contract.  A contract with Envirospheres is not necessarily the most likely outcome, but a shorter term contract that subjects the off-taker to competitive constraint is most likely.

	3 Counterfactual ‘with’:
	(a) The counterfactual ‘with’ the notified conduct inherently imposes no competitive constraint on Coal Reuse, and this is evident already from its conduct.
	(b) The contract is for 10-15 years and was awarded without an open and competitive tender process.  The terms struck between the parties were not tested to ensure they were competitive.  The threat of new entry or other bidders for the next contract in 10 or 15 years time will pose no competitive constraint on Coal Reuse until near the very end of the contract.
	(c) Coal Reuse has not been acting as one would expect a rational, profit-maximising firm to act.
	(d) Coal Reuse has designed an auction system that will push up the retail price of cenospheres and extract the maximum possible price.
	(e) Coal Reuse has been engaging in exclusionary conduct to prevent it from having to compete with Envirospheres.  It has indicated that it will only supply processed cenospheres to Envirospheres, then it has posted a price for raw cenospheres that is outrageously high.  It has failed to engage meaningfully with Envirospheres to progress arrangements, while aggressively seeking to enter into arrangements with Envirospheres’ customers and competitors.  It is aware that Envirospheres’ stockpile of Tarong cenospheres is limited and sees the opportunity to exclude Envirospheres completely from competing against it.
	(f) Coal Reuse is implementing a fully vertically integrated operation for harvesting and processing cenospheres, and is using its position to raise Envirospheres’ costs or exclude Envirospheres as a competing processor and retailer of Tarong cenospheres.
	(g) Envirospheres has a lower cost base than Coal Reuse and more efficient processes for processing cenospheres.  Coal Reuse is actively avoiding having to be as efficient as Envirospheres.

	4 Substantial lessening of competition:  A comparison of the counterfactuals ‘with’ and ‘without’ the notified conduct clearly shows that there is substantially less competition with the notified conduct than without it.  The ACCC can be satisfied that the notified conduct is likely to substantially lessen competition.
	5 Public benefits:
	(a) The ACCC can only take account of public benefits that are likely to result from the notified conduct.  There are serious doubts about whether any of the public benefits Coal Reuse puts forward are likely to occur.
	(b) Some of the public benefits could be achieved without a 15-year exclusive contract.  These public benefits do not ‘result from’ the notified conduct and cannot be taken into account.

	6 ACCC must act urgently:
	(a) Envirospheres is already suffering harm from Coal Reuse’s exclusionary conduct.
	(b) Once Envirospheres has been fully excluded from the market, it will be too late. The ACCC cannot risk delaying a decision to reject the notification, or take the position that it will allow it to stand but continue to monitor Coal Reuse’s conduct.
	(c) It is unlikely that Coal Reuse will be fully operational and making sales in the short term, so there is no basis for further delay to see the system in operation.

	7 Coal Reuse has made a number of incorrect statements to the ACCC:  Envirospheres corrects a number of these incorrect statements at the end of this letter.
	8 Coal Reuse has changed its position multiple times:  Envirospheres highlights the changes in Coal Reuse’s position relating to supplying Envirospheres at the end of this letter.
	9 Envirospheres has already provided the ACCC with substantial material demonstrating that:
	(a) Tarong cenospheres have few if any substitutes for many customers; and
	(b) the processing required to take cenospheres from their raw to processed state is more complex than Coal Reuse suggests, and that therefore, raw cenospheres are not a substitute for processed cenospheres.

	10 Despite its responses to the ACCC, Coal Reuse has made it clear in its correspondence with Envirospheres’ customers (and on its website) that Coal Reuse also considers Tarong cenospheres to be unique and that the customers have no alternative but to now buy them from Coal Reuse.  It does not seem likely that Coal Reuse would make such an assertion if it considered those customers had ready substitutes or would happily use any other white cenospheres or even grey cenospheres or micro-balloons.
	11 Micro-balloons or glass bubbles have significantly different properties from cenospheres and cost up to 5-8 times more.  It is not credible to suggest (as Coal Reuse does in its response to the ACCC) that they are a close substitute for Tarong cenospheres.
	12 It is irrelevant that Envirospheres is acquiring grey cenospheres from another source.  These cannot be sold to our customers that require Tarong white cenospheres.
	13 The other Australian cenospheres suppliers Coal Reuse mentions in its response are not currently (and have not for some time) producing any cenospheres (to Envirospheres’ knowledge) – but that is irrelevant if the markets are for Tarong white cenospheres (or only those white cenospheres that approach them in quality).
	14 Where the markets are limited to Tarong cenospheres, it does not matter if they are local or global.  In either case, Coal Reuse will have 100% market share for the 15-year life of the notified contract.
	15 It should also be made clear that processed cenospheres are not a substitute for raw cenospheres.  Envirospheres could not acquire standard grade processed Tarong cenospheres from Coal Reuse and then practically and efficiently ‘process’ them further to separate them out into various grades (including fine grades).  The processing of cenospheres is an integrated process that separates the fine and coarse grade cenospheres from the other grades during the drying and processing phases.  It not a matter of running multiple passes through the process.
	16 Coal Reuse states that it only has demand for raw cenospheres from one buyer (Envirospheres), and that therefore this allows it to ignore that demand and refuse to supply raw cenospheres.
	17 Whether there are any examples of there being demand for raw cenospheres elsewhere in the world, the fact remains that in this case there is demand for raw cenospheres.  Coal Reuse cannot dismiss Envirospheres’ demand by suggesting that there is no other example in the world, so this one should be ignored.
	18 Nevertheless, Envirospheres is aware of the following examples:
	(a) Osthoff Omega Group and its affiliates (an Envirospheres customer in Germany with its own processing capability) buy raw cenospheres from cenospheres harvesting companies operating from local European power stations to process at its factory;
	(b) [excluded from public register];
	(c) It is commonplace in China for local farmers around the power stations to be awarded the right to harvest cenospheres and on-sell them to processors; and
	(d) Coal Reuse has itself posted a spot price for partially dried (sun dried in a harvesting pit) raw cenospheres on its website (but at a price that greatly exceeds the retail price of processed standard grade Tarong cenospheres, and which is presumably designed to demonstrate that there is no demand for these raw cenospheres).

	19 Envirospheres was the only off-taker of Tarong cenospheres over a 15-year period before Coal Reuse was awarded the current contract.  However, this is not a one-for-one swap of a former single 15-year processor with a new single 15-year processor.
	20 Envirospheres was awarded contracts to harvest cenospheres of 2-5 years’ duration.  Each time Envirospheres was awarded a new contract to harvest Tarong cenospheres by Stanwell (and Tarong Energy before it), it was after an open and competitive tender process in which there were always others willing to bid to win the contract and make the necessary investment for a 2-5 year contract.  Envirospheres always faced the competitive constraint of this competition in bidding for the rights.  Furthermore, throughout the duration of the contract, the fact that Envirospheres would have to bid again in the short- to medium-term for a new contract meant that its conduct (including the terms, prices and service quality it offered customers in downstream markets) was constrained by the threat of competition in the next tender process.
	21 In an ordinary scenario, where Envirospheres lost a contract to a competitor for a 2-5 year period, Envirospheres would be able to use its existing stocks of Tarong cenospheres to continue supplying some of the market during that contract period, competing with the new off-taker (if they also processed cenospheres for sale).  That would ensure competition throughout the life of the contract, and would mean Envirospheres would still be able to make a competitive bid to win the contract back the next time.
	22 When Envirospheres first entered into arrangements to harvest Tarong cenospheres, it had no expectation of being able to do so beyond the life of that contract, and invested in infrastructure and bore risks despite that comparatively short contract duration.
	23 However, the situation that applied before Coal Reuse was awarded the current contract can only inform the assessment of the ‘without’ counterfactual.  The counterfactual is a forward-looking exercise to determine the next most likely outcome if Coal Reuse no longer had the current contract.  The next most likely outcome might involve Coal Reuse, Envirospheres or even a third party being awarded the harvesting contract, but the ACCC should be confident that the most likely alternative is that the contract would be awarded for a shorter duration after a competitive tender process.
	24 That being the case, there would be a high degree of competitive constraint imposed on whomever was awarded that contract in the ‘without’ counterfactual, particularly if in the next most likely scenario, a second processor had access to raw cenospheres and could compete at the processing and retail levels.
	25 The world ‘with’ the notified conduct is one where Coal Reuse has exclusivity for 10-15 years and (as advised by Stanwell to Envirospheres after the contract took effect) can do what it likes with the cenospheres.
	26 Envirospheres rejects Coal Reuse’s suggestion that its submissions relate only to harm to a itself as a competitor rather than harm to the competitive process.  Damage to a competitor is a concern where that damage results from the competitor’s exclusion from the market.  In that case, damage to a competitor points to damage to the competitive process.
	27 No competitive constraint will apply during the 15-year term of Coal Reuse’s contract with Stanwell.  The threat of new entry or other bidders for the next contract in 10 or 15 years time will pose no competitive constraint on Coal Reuse until near the very end of the contract.
	28 The terms struck between Coal Reuse and Stanwell were not tested in an open and competitive tender process to ensure they were competitive.
	29 [excluded from public register]
	30 Coal Reuse states in its response that it has high fixed costs that it must meet under its contract with Stanwell. A rational, profit-maximising firm with high upfront investment costs and a contract that imposes significant fixed costs would be more likely to supply on terms that at least covered its costs in the start-up phase rather than not supply anything at all.  Instead, Coal Reuse has not made any serious attempt to negotiate interim supply arrangements with Envirospheres.  Rather than being any fault of Envirospheres, Coal Reuse’s conduct simply shows that it wants to maximise its market power and exclude any competition.  Coal Reuse could not act this way unless it had substantial market power and an expectation of recouping its accumulating upfront losses once Envirospheres has been excluded from the market.
	31 In Coal Reuse’s response we see again that its real objective is to maximise the price of processed Tarong cenospheres.  Everything indicates that Coal Reuse expects the price of processed Tarong cenospheres to increase as a result of its auction system.
	32 The floor price set in its daily market offer confirms this is the case.
	33 The reference in Coal Reuse’s response to the auction system delivering a ‘fair market value’ is misleading.  This value will be a floor on the price that Coal Reuse considers acceptable.  If the demand through the auction system does not produce the prices Coal Reuse wants, it will simply say that the bids received do not represent ‘fair market value’ (if indeed it is possible to bid below Coal Reuse’s assessment of ‘fair market value’).  A price is not ‘fair’ or set by the ‘market’ if it is the sole supplier of the product that decides what is ‘fair market value’.
	34 A price for raw cenospheres that is based on a retail-minus methodology will also ensure that Coal Reuse does not face full competition and can still push the retail price up.
	35 The true measure of ‘fair market value’ would be the lower prices delivered by two competing suppliers vigorously competing against each other from a wholesale cost base that reflects the underlying costs of harvesting the cenospheres.
	36 By denying Envirospheres access to raw Tarong cenospheres, Coal Reuse is excluding Envirospheres from the market.  Once Envirospheres’ stockpile of Tarong cenospheres is fully depleted, Envirospheres will not be able to supply the market or compete against Coal Reuse.
	37 In all its dealings with Coal Reuse, Envirospheres has been in discussion with Coal Reuse regarding the supply of raw cenospheres and understood that Coal Reuse intended to make raw cenospheres available to Envirospheres once it began harvesting.  Envirospheres has already provided the ACCC with information about the numerous attempts Envirospheres has made to engage with Coal Reuse, and Coal Reuse’s slow responses without detail that continually pushed back the expected availability date.
	38 Coal Reuse’s original offer to Envirospheres has been provided to the ACCC.  It proposed a month-to-month interim supply arrangement (subject to limited quantities of material under onerous commercial terms and termination on 30 days’ notice) at a substantially higher price than previously prevailed (approximately 500% higher) and on condition that Envirospheres undertake the harvesting at its own (additional) cost.
	39 In its communications with Envirospheres’ customers, Coal Reuse clearly communicated to them that Envirospheres would not have any further access to Tarong cenospheres and Envirospheres would not be able to supply Tarong cenospheres to them anymore as Coal Reuse was the exclusive supplier of Tarong cenospheres.
	40 After the ACCC questioned Coal Reuse about this, Coal Reuse ‘corrected’ that information to say that the customers can continue to buy from Envirospheres if that is their preference as Envirospheres will be entitled to participate in the open market auction processes for cenospheres. Coal Reuse’s suggestion to the ACCC that all the customers simply misunderstood what Coal Reuse said is not credible considering all the customers had the same message communicated to them that there was no other option to have continued access to Tarong cenospheres other than through negotiated terms with Coal Reuse or its selected distributors (not through an online open market model). This message by Coal Reuse was also reinforced in writing to customers. 
	41 In its response to the ACCC’s latest questions, Coal Reuse appears to indicate that it does not intend to make raw cenospheres available through the auction process (or outside it).
	42 [excluded from public register]
	43 Since giving that response, Coal Reuse has now posted a daily spot price for ‘sun-dried’ cenospheres on its website.  (It indicates that these are raw cenospheres with around 10% moisture content, although, based on Envirospheres’ extensive experience, the moisture level for raw harvested cenospheres after pit drying can be as high as 30%.  No detailed specification has been given about the quality or maximum moisture content of the raw cenospheres this price relates to.)  The price it posted was originally USD2,850/tonne.  [excluded from public register]  When Envirospheres questioned this price, Coal Reuse reduced it to USD2,150/tonne. [excluded from public register]  This is an uncompetitive price.  Any failure by Envirospheres to acquire raw cenospheres at this price is not indicative of lack of demand for raw cenospheres.
	44 This demonstrates that Coal Reuse has no intention of supplying raw Tarong cenospheres at realistic commercial rates, and likely that it expects to (and to be able to) push up the price of processed Tarong cenospheres.  It also probably points to Coal Reuse’s lack of understanding of the cenospheres market and customer requirements – [excluded from public register].
	45 Coal Reuse’s conduct amounts to a constructive refusal to supply.  Its prices for raw cenospheres (if they are to be supplied) constitute a margin squeeze to prevent Envirospheres from being able to compete profitably against Coal Reuse’s retail prices.  The effect of this will be to exclude Envirospheres (and any competitive constraint it poses) from the market entirely.
	46 [excluded from public register]
	47 Coal Reuse protests that excluding a buyer would be counter-intuitive since it needs as broad a participation in its open market mechanism as possible to gain the true market value (i.e. the highest possible price).  But, it is precisely to ensure it gets this broad participation that it has the incentive to exclude Envirospheres from purchasing raw cenospheres.  If Envirospheres can compete against it, Coal Reuse’s auction system will have fewer bidders for processed cenospheres, and it will attract a lower price for Coal Reuse.  The price achievable in the auction system would be constrained by the competition from Envirospheres.  Coal Reuse’s responses to the ACCC betray the true opposite anti-competitive purpose of the auction system, which is to exclude retail competition from other processors of raw Tarong cenospheres by denying them access to raw cenospheres at commercially realistic pricing.
	48 Despite arguing in its original submission that it did not face the same anti-competitive incentives as Envirospheres did because Coal Reuse would not be vertically integrated, it is abundantly clear that Coal Reuse is vertically integrated by processing raw cenospheres so as to be able to supply processed cenospheres to downstream markets.
	49 Coal Reuse argues that processing cenospheres (which are far more valuable processed than raw) is part of the off-taking process and not a case of Coal Reuse participating in a downstream market.  This is completely false.  By processing cenospheres, Coal Reuse is a participant in the downstream processing and retail market for the by-products of the cenospheres it has been appointed to harvest.
	50 Coal Reuse says that the decision whether to sell raw cenospheres is based on a cost-benefit analysis of the retail profits foregone where it could process and retail them itself.  This is clearly an incentive to vertically integrate in order to participate in downstream markets, and to exclude competing processors.
	51 It is noteworthy, however, that Coal Reuse does not take the same position with raw Run of Station fly ash.  It sells this in its raw state to Sunstate which then processes the ash into fine-grade ash for cement applications that attract a much higher price.
	52 Coal Reuse is wanting to set the price for raw cenospheres on a retail-minus basis, or only supply processed cenospheres.  This embeds Coal Reuse’s own less efficient processing costs into the wholesale price available to competitors like Envirospheres.  It ensures that Coal Reuse does not face any competitive pressure from a more efficient rival being able to undercut its prices.
	53 A comparison of the counterfactuals with and without the notified conduct makes it clear that there is substantially less competitive constraint imposed on Coal Reuse with the notified conduct (as evidenced by its conduct and its incentives) than without it.
	54 The ACCC can be satisfied that the notified conduct is likely to substantially lessen competition in the markets for raw Tarong cenospheres and for processed Tarong cenospheres.
	55 The ACCC can only take account of public benefits that are likely to result from the notified conduct.  Envirospheres has never asserted that CCP utilisation could never be improved, just that it was improbable.  If the public benefit cannot be demonstrated to be ‘likely’, then the ACCC cannot take it into account.
	56 Coal Reuse says it would be premature for the ACCC to make an adverse judgment about whether Coal Reuse could increase the proportion of CCPs utilised without giving Coal Reuse a substantial period of time to demonstrate that it can.  The ACCC must make a decision based on what it predicts (based on the evidence before it) is the most likely outcome.  Given Coal Reuse’s track record, and the material Envirospheres has previously provided that casts doubt on the comparisons with overseas rates of utilisation, the evidence does not support a finding that it is likely Coal Reuse will increase CCP utilisation (particularly once the current and continuing decrease in utilisation is factored in).
	57 Any public benefit must result from the notified conduct in order to be weighed against the detriment of any substantial lessening of competition.  Coal Reuse has not demonstrated that it needs to have a 15-year exclusive contract to achieve the public benefits it is claiming.  Many or all of them could be achieved under a shorter agreement that allowed competitive supply of raw cenospheres.
	58 In particular, Coal Reuse has not demonstrated that it must have long-term exclusivity in Tarong cenospheres to achieve the improvements in CCPs for fly ash and other CCPs.
	59 [excluded from public register]
	60 [excluded from public register]
	61 The ACCC has three possible options available to it:
	(a) make a decision to reject the notification and remove immunity from the notified conduct on the basis that the ACCC is satisfied that there is likely to be a substantial lessening competition and that there are insufficient public benefits likely to result from the conduct to justify the lessening of competition;
	(b) delay making a decision for a further period to allow Coal Reuse to become operational and to test the competitive impact of the contract at that point with greater certainty; or
	(c) decide not to issue a notice rejecting the notification at this time, but with an indication that the ACCC will continue to monitor Coal Reuse’s conduct and may reconsider the issue at any time during the term of the contract if it appears the notified conduct is having the effect of substantially lessening competition.

	62 Envirospheres considers that the length of time that would be required for Option 2 could be substantial as Coal Reuse is not likely to be fully operational for quite some time more.  In particular:
	(a) it is not likely customers will start participating in Coal Reuse’s online tender and auction system, since none participated in the last ones;
	(b) Envirospheres understands no party has purchased via Coal Reuse’s online daily market, which has been continually active;
	(c) all trading to date has been via standard purchasing arrangements, not through its tender and auction systems or the online daily market system – including all sales of Run Of Station fly ash to Sunstate and Transpacific and bottom ash to other parties;
	(d) the majority of bottom ash sales from Tarong North have been made via channels outside of Coal Reuse’s control - their sold out position is not the result of Coal Reuse’s activities;
	(e) the cement grade fly ash infrastructure put in place by Coal Reuse at Tarong Power Station (yet to be made fully operational) has potentially less than 10% of the capacity of the previous arrangements Stanwell had in place for cement grade (fine grade) fly ash. Giving Coal Reuse more time to prove its capacity will have little to no impact to the amount of fly ash removed from Tarong;
	(f) Coal Reuse has made no investment in CCPs operation at Stanwell Power Station and to the best of Envirospheres’ knowledge, is not even present on-site;
	(g) Coal Reuse has little incentive to make significant capital investments to increase the off-take of fly ash when it has generated no demand through its open market model and tender system and is unlikely to do so;
	(h) Coal Reuse has also as recently as May 2015 delayed its next online tender by another month – previously commencing 1 June 2015, it has now delayed this to commencing 26 June 2015;
	(i) After the failure of its last online tender, Coal Reuse also pushed out its next online auction – previously set for 28 January 2015, it has now been delayed to commence on 1 October 2015; and
	(j) Coal Reuse has also recently changed its definition of Run of Station fly ash from Tarong (the only fly ash it is selling from Tarong) to ‘coarse grade fly ash’ and in the process, increased its price from $4.75 / tonne to $35 / tonne – approximately a 640% increase.  It is Envirospheres’ understanding that the typical price of Run of Station fly ash from Tarong is approximately $4 / tonne ex gate.  There is no logic for increasing the price by 640% for this material when there is an abundant oversupply and your only other few customers are paying approximately $4 / tonne.
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	2 As now appears clear, Coal Reuse was offering to sell  products that it did not yet have the capacity to supply.
	3 Coal Reuse never made a formal offer to purchase Envirospheres’ operations.  There was a meeting in July 2014 when Envirospheres was trying to get information about what Coal Reuse’s plans were for supplying cenospheres to Envirospheres where a ‘throwaway’ comment was made about whether Envirospheres would consider selling its facilities, business and operations to Coal Reuse.  That suggestion was not taken seriously.  If the Coal Reuse contract with Stanwell is anti-competitive (as Envirospheres strongly asserts and Coal Reuse clearly accepts as a possibility, or it would not have notified the conduct), then purchasing the harvesting, processing and operational assets of your likely main downstream competitor would also be equally anti-competitive.  We are surprised Coal Reuse is raising this as a possibility, let alone Envirospheres’ failure to agree as somehow exonerating its own failure to invest.  When it convinced Stanwell to award it the contract without a competitive process, it must have had some plans as to how it intended to extract the CCPs that did not involve over 12 months in delay getting started. 
	4 As recently as January 2015, Coal Reuse was approaching Envirospheres’ customers telling them that they would be up and running soon using the same methods that Envirospheres had used to harvest cenospheres. In March 2015 Coal Reuse was also advising the market that it had begun harvesting cenospheres.  Coal Reuse now says in this recent submission that Stanwell has insisted on a new harvesting method.  This is the first time there has been any suggestion that a new harvesting method for cenospheres was required by Stanwell.
	5 It is also unclear why Coal Reuse would propose to the ACCC that its operational delays in harvesting cenospheres would somehow impact its ability to make cement grade fly ash available to the market. This connection by Coal Reuse makes no sense considering that cenospheres and fly ash are and always have been completely separate operations at Stanwell sites and have no interactions with one another. 
	6 Coal Reuse never mentioned this reliance on cenospheres in its business model as detailed in the original Notification to the ACCC. In fact, the only reference to cenospheres was simply that they were a by-product of processing CCPs (which it now accepts is an incorrect description for cenospheres). It is now clear from this latest submission that Coal Reuse intended from the outset that cenospheres would be the major component of its business model with Stanwell.
	7 Coal Reuse makes a number of assertions about Stanwell’s requirements and motivations.  The ACCC should not rely on Coal Reuse’s statements as evidence of these and should seek confirmation from Stanwell itself if it believes anything turns on these issues.
	8 [excluded from public register]
	9 [excluded from public register]
	10 Of particular concern to Envirospheres is the fact that Coal Reuse has not made mention to the ACCC in its response of its intention to establish profit sharing arrangements with its downstream marketing activities ([excluded from public register]). It is very difficult to avoid the conclusion that this strategy is geared to increase the price of Tarong cenospheres in the market.
	11 All indications from Stanwell at the time that Coal Reuse was appointed were that Coal Reuse had been appointed as a single offtaker, to take away from Stanwell the burden of dealing with multiple offtakers.  Until the contract was awarded, Stanwell continued to reassure Envirospheres that it would continue to have access to raw cenospheres from Coal Reuse and that it expected Coal Reuse would want to continue dealing with Envirospheres.  Coal Reuse was essentially being appointed to harvest and then on-sell the CCPs.
	12 Coal Reuse’s business is nowhere near operational.
	13 The equipment it has installed to start extracting fly ash is small scale, and (we understand) is not efficient.  It will need to make a substantial investment before it can extract fly ash at any volumes.  Given its track record, any suggestion that that is imminent is not credible.
	14 Since our meeting with the ACCC on Thursday 11 June 2015, Envirospheres has learnt that Coal Reuse may possibly have harvested a quantity of Tarong cenospheres using a contractor.  It is not clear that that arrangement is sustainable or will lead to ongoing supply. While a price for this material has been made public, Coal Reuse has not provided a detailed specification or quality assurance report for the raw cenospheres it has available for sale.   
	15 It is difficult to understand what substantial business development costs Coal Reuse is incurring in relation to Tarong cenospheres.  They were already close to 100% utilised.  There is no market to develop, or deeper buyer pool to foster, unless it expects doing so will unearth buyers willing to pay even more than those buyers currently acquiring the product.  That is not a public benefit, but a private benefit to Coal Reuse.  The costs involved in achieving a private benefit are irrelevant.  However, the ability and incentive to exclude competitive constraints on price to achieve that private benefit are the crux of the issue.  The notified contract gives Coal Reuse that ability and incentive.
	16 It is inappropriate to refer to the delays to date as a ‘short term interruption’.  It is now close to a year.
	17 Coal Reuse now accepts that cenospheres are a by-product of coal combustion at coal-fired power stations.  It has tried to assert in previous submissions that they were merely a processed by-product of CCPs.
	18 The report Coal Reuse relies on in section 4.2 was not prepared by a reputable consulting firm and is not credible. Nonetheless, Coal Reuse’s promotion of the possible pricing achievable for processed cenospheres reinforces the fact the cenospheres constitute a well-defined separate market to other CCPs.
	19 [excluded from public register]
	20 The only CCPs that have been stored in the year since Coal Reuse was awarded the contract with Stanwell are cenospheres, as they float and can still be harvested later (as long as the mine void is not filled and sealed off in the meantime).  Cenospheres only make up 1% of the volume of CCPs produced.  The other 99% (the fly ash) has all been lost and cannot be now practically or economically extracted. 



