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Summary 

The ACCC proposes to grant authorisation to Cessnock City Council, Maitland 
City Council, and Singleton Council for 15 and a half years to enable them to 
jointly tender for collection and processing services of organic waste, and also at 
the election of each council, the collection and delivery of bulky waste services.  

Next steps  

The ACCC will seek submissions in relation to this draft determination before 
making its final decision. The Applicants and interested parties may also request 
the ACCC to hold a pre-decision conference to allow oral submissions on the 
draft determination. 

The application for authorisation 

1. On 13 March 2015, Maitland City Council on behalf of itself, Cessnock City 
Council, and Singleton Council (Councils) (together, the Applicants ) lodged 
application A91483 with the ACCC under subsections 88(1A) and 88(1) of the 
Competition and Consumer Act 2010 (the CCA). 

2. The Applicants are local government authorities and bodies corporate 
incorporated under the Local Government Act 1993 (NSW), located in the 
Hunter region, which is approximately 30-45km north-west of Newcastle. 

3. The Applicants seek authorisation to: 

a. conduct a joint tender process for organics collection and processing 
services, and at the election of one or more of the Councils, the collection 
and delivery of bulky waste services; 

b. each enter into a contract on the same general terms and conditions for 
those services; and 

c. consult with each other and make joint decisions regarding service-related, 
operational, and ongoing administrative matters. 

(Proposed Conduct)  

4. The Applicants intend to select the same preferred tenderer through the joint 
tendering process, and each Council proposes to enter into an individual 
contract with the preferred tenderer on the same general terms and conditions 
for the contract term determined through the tender process. 

5. The proposed contract term is for either 10 or 14 years, with the specific term 
determined by the tender process. The contract term will commence on 4 July 
2016 and will contain an option for a one year extension. 

6. Authorisation has been sought for 15 and a half years to cover the period of 
the tender process and the maximum contract term of up to 15 years. 

7. The Applicants also requested interim authorisation to enable them to engage 
in the Proposed Conduct while the ACCC considers the substantive 
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application. The ACCC granted interim authorisation to the Applicants on 9 
April 2015. 

Previous authorisations 

8. The ACCC has previously considered a number of authorisation applications 
involving joint tendering and contracting for various waste management 
services.  

9. Previous applicants have included groups of councils in Sydney (e.g. the 
Southern Sydney Regional Organisation of Councils, and the Northern Sydney 
Regional Organisation of Councils), metropolitan Melbourne (e.g. matters 
involving the Metropolitan Waste Management Group), and groups of councils 
in regional NSW and Queensland. 

10. Previous authorisations have been granted for periods ranging from 7 to 20 
years. 

ACCC evaluation 

11. The ACCC tests the claims made by the applicant in support of an application 
for authorisation through an open and transparent public consultation process. 
The ACCC sought submissions from a number of interested parties potentially 
affected by this application, including waste-services providers, local councils, 
industry associations and government authorities. 

12. The ACCC received one public submission from the Waste Contractors & 
Recyclers Association of NSW which supports the authorisation on the 
following basis: 

a. that any tender is advertised and awarded strictly for the services specified 

b. that any add-on services (e.g. kerbside collection of waste or dry 
recyclables) do not constitute part of the tender and are subject to a 
separate competitive process 

c. that the tender process follows the NSW Environment Protection Authority 
(EPA) service timelines 

d. that all tender documents comply with the NSW Domestic Waste Code of 
Practice (WorkCover) and the NSW EPA Better Practice Guide for Waste 
Management in Multi-Unit Dwellings. 

13. This submission may be obtained from the ACCC’s website 
www.accc.gov.au/authorisationsregister. 

14. The ACCC’s evaluation of the proposed arrangements is in accordance with 
the relevant net public benefit tests1 contained in the CCA. In broad terms, 
under the relevant tests the ACCC shall not grant authorisation unless it is 
satisfied that the likely benefit to the public would outweigh the detriment to the 
public constituted by any lessening of competition that would be likely to result. 

                                                           
1
  Subsections 90(5A), 90(5B), 90(6) and 90(7). 

http://www.accc.gov.au/authorisationsregister
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15. In its evaluation the ACCC has taken into account:   

a. the applications and submissions received from the Applicants and interested 
parties;  

b. information available to the ACCC from consideration of previous matters;  

c. the likely future without the Proposed Conduct for which authorisation is 
sought.  The ACCC considers that without the Proposed Conduct, each 
Applicant would conduct separate tenders for a provider of the required 
services independently of each other. Currently, none of the Applicants have 
any contracts for organics collection and processing services; 

d. the relevant areas of competition likely to be affected by the Proposed 
Conduct. The ACCC does not consider that it is necessary to precisely 
identify the relevant areas of competition in assessing the applications. The 
ACCC considers that the relevant areas of competition likely to be affected 
are the provision of waste collection and organics processing services in the 
Hunter region in NSW; and 

e. the period for which authorisation has been sought. 

Public benefit 

16. Public benefit is not defined in the CCA. However, the Tribunal has stated that 
the term should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued 
by society including as one of its principle elements … the achievement of the 
economic goals of efficiency and progress.

2
 

 
17. The Applicants submit that the Proposed Conduct will deliver public benefits, 

including:3 

a. economics benefits 

b. environmental benefits 

c. ‘social benefits’ arising from employment opportunities and provision of 
waste services comparable to larger or metropolitan councils. 

18. The ACCC considers that the Proposed Conduct is likely to result in public 
benefits, including: 

a. Transaction cost savings: The combined tendering and contracting 
process is likely to lead to some efficiency savings (including the removal of 
some duplicated administrative costs) for the Applicants relative to the 
scenario where each council engages separately with potential suppliers. 

b. Potential for improved economies of scale: The aggregation of a larger 
volume of organic waste is likely to result in some public benefits by 

                                                           
2
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative 

Milling Association Ltd (1976) ATPR 40-012 at 17,242. 
3
   Applicants, Annexure A, 13 March 2015. 
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enabling the service provider to achieve improved economies of scale. 
These efficiencies could be achieved if the processing costs per tonne of 
organic material falls as the volume of processed organics increased. 

c. Potential for increased competition: The combined organic waste 
volumes of the councils are likely to encourage increased competition for 
the tender, and is likely to underwrite the investment needed to encourage 
a new supplier to enter the market. The ACCC understands that a number 
of the potential tenderers do not currently operate organic waste 
processing facilities in the Hunter Region, and may construct a new facility 
in the case of their bid being successful. 

d. Environmental benefits: By facilitating investment in increased capacity 
for organic waste processing, the Proposed Conduct may result in some 
environmental benefits by reducing the amount of organic waste diverted to 
landfill, thereby reducing environmental externalities.  

19. In relation to the Applicants’ claims regarding social benefits: 

a. the ACCC does not accept that the Proposed Conduct is likely to result in a 
net increase in employment compared to the likely future without the 
Proposed Conduct, where each Council tenders independently for a 
provider of the required services 

b. the ACCC considers that the aggregation of a larger volume of organic 
waste is likely to attract tenderers who are capable of delivering waste 
collection services that are more comparable to the services provided by 
larger councils (such as Newcastle and Lake Macquarie, as noted by the 
Applicants). However, the ACCC considers that this point forms part of the 
public benefit Potential for improved economies of scale discussed 
above at paragraph 18b. 

Public detriment 

20. Public detriment is also not defined in the CCA but the Tribunal has given the 
concept a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement of 
the goal of economic efficiency.

4
 

 
21. The Applicants submit that there will be minimal or no public detriment from the 

joint tendering and contract arrangements, and that if the councils are not able 
to pursue the proposed contracts, there will be “significant impacts to the 
community.”5 

22. The Applicants submit that any possible reduction in competition will be 
mitigated by the following factors: 

a. the tender will be public, with the process allowing the maximum number of 
suppliers to compete and all operators within the waste industry are 
encouraged to apply. The Applicants note that a probity officer has been 

                                                           
4
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 

5
  Applicants’ submission, Annexure A, 13 March 2015. 
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engaged for the duration of the tender process to ensure probity is 
maintained at a high standard; 

b. the request for tender permits the contractor to appoint subcontractors, and 
the Applicants are not opposed to the successful contractor subcontracting 
certain services that the successful contractor may not be experienced in 
or cannot provide; 

c. the Applicants have conducted a pre-tender meeting with potential 
tenderers to consider any service provider’s concerns and barriers 
presented by the intended structure of the services. This has resulted in an 
alternative longer contract term; and 

d. the contract term options of 10 years or 14 years will allow the successful 
supplier(s) to invest in the infrastructure necessary to ensure the maximum 
level of service over the life of the contract. 

23. The ACCC considers that the proposed joint tender process is likely to result in 
limited public detriment for the following reasons: 

a. although organic waste collection and processing services for the 
Applicants will not be contestable for the duration of the final contract 
period, the tender process will ensure that there will be competition 
between suppliers to win the contract; and 

b. the Proposed Conduct involves a relatively small proportion of the Hunter 
region. As such, a significant volume of organic waste collected and 
processed by other local councils is not subject to the conduct and may 
remain available to alternative suppliers who are not successful tenderers 
for the contract. 

24. The ACCC notes that the tender process described by the Applicants includes 
the engagement of a probity officer and the establishment of a Probity Plan. 
The ACCC considers that if implemented effectively, these measures are likely 
to satisfy several of the issues outlined by the Waste Contractors & Recyclers 
Association of NSW in its submission. In addition, the ACCC notes that: 

a. the ACCC is proposing to grant authorisation to the Councils for the 
Proposed Conduct set out at paragraph 3. The Councils have not 
sought, and would not have authorisation for, joint tendering and 
contracting in relation to any other services 

b. the ACCC understands that the Councils will apply and comply with 
applicable guidelines issued by the NSW Environment Protection 
Authority, and WorkCover NSW. 

Balance of public benefit and detriment  

25. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the Proposed Conduct is likely to result in a public benefit, and 
that public benefit will outweigh any likely public detriment, including any 
lessening of competition. 

26. For the reasons outlined in this draft determination the ACCC is satisfied that 
the likely benefit to the public would outweigh the detriment to the public 
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including the detriment constituted by any lessening of competition that would 
be likely to result.  

27. Accordingly, the ACCC is satisfied that the relevant net public benefit test is 
met. 

Length of authorisation 

28. The Applicants seek authorisation for a period of 15 and a half years. 

29. The ACCC proposes to grant authorisation for a period of 15 and a half years 
to enable the Applicants to complete the tender process and enter into the 
proposed contracts with a maximum term of up to either 10 or 14 years.  

Draft determination 

The application 

30. On 13 March 2015 the Applicants lodged application for authorisation A91483 
with the ACCC. Application A91483 was made using Form B Schedule 1, of 
the Competition and Consumer Regulations 2010. The application was made 
under subsection 88 (1 and 1A) of the Act for authorisation to enable the 
Applicants to:  

a. conduct a joint tender process for organics collection and processing 
services, and at the election of each of one or more of the Councils, the 
collection and delivery of bulky waste services; 

b. enter into a contract on the same general terms and conditions for those 
services; and 

c. consult with each other and make joint decisions regarding service-related, 
operational, and ongoing administrative matters. 

(Proposed Conduct) 

31. The Applicants seek authorisation of these arrangements as they may contain 
a cartel provision and may have the effect of substantially lessening 
competition within the meaning of section 45 of the CCA.  

32. Subsection 90A(1) requires that before determining an application for 
authorisation the ACCC shall prepare a draft determination. 

The net public benefit test6 

33. For the reasons outlined in this draft determination, the ACCC considers that in 
all the circumstances the proposed arrangements for which authorisation is 

                                                           
6
 Subsections 90(5A), 90(5B), 90(6) and 90(7). 
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sought are likely to result in a public benefit that would outweigh the detriment 
to the public constituted by any lessening of competition arising from the 
conduct. 

Conduct for which the ACCC proposes to grant 
authorisation 

34. The ACCC proposes to grant authorisation to the Applicants for 15 and a half 
years to the Proposed Conduct as outlined in paragraph 30. 

35. This draft determination is made on 11 June 2015. 

Further submissions 

36. The ACCC will now seek further submissions from the Applicants and 
interested parties. In addition, the Applicants or any interested party may 
request that the ACCC hold a conference to discuss the draft determination, 
pursuant to section 90A of the CCA. 
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