
Notes for pre-decision conference with ACCC on INC proposal,  

14 December 2015 

Introduction of ANU team: Julie Smith, Libby Salmon and Phillip Baker 

 

Overview  

The case for not authorising the proposed replacement for 1992 MAIF for 10 

years, instead requiring amendments to improve its effectiveness, and interim 

authorisation only, and requiring full public review before final authorisation. 

Discussion of Net Public Benefit from the proposed agreement 

· Unquestionable potential public benefits of effective restraint of marketing of 

commercial breastmilk substitutes to prevent undermining of breastfeeding, ensure 

provision of only scientific and accurate information, and prevent conflicts of interest for 

health workers. 

· The 1992 MAIF did not fully meet Australia’s obligations under the WHO Code. 

· The 1992 MAIF was not effective, and there is not reliable evidence that it is the most 

cost effective regulatory model available (see expert opinion from Dr Ginny Sargent on 

NOUS report). 

· Proposed agreement is significantly different from 1992 MAIF. 

· The proposed agreement may have less benefit than even the 1992 MAIF, as its 

effectiveness is uncertain and the replacement agreement offers less effective restraint in 

marketing of breastmilk substitutes than the 1992 MAIF.  

· Costs to public sector of effective regulation is overstated in the ACCC’s Draft 

Determination because it ignores health savings and exaggerates regulatory costs of 

more effective alternative regulatory approach. 

Discussion of Public Detriment from the proposed agreement 

· There is also a high ‘public detriment’ to economic efficiency from the current proposal. 

· Authorisation of the proposed agreement would allow increased marketing to health 

services and health workers, and directly to mothers via social media, and would not 

ensure accurate and scientific information. 

· Allowing companies to market to health workers and health institutions through 

permitting samples and low cost supplies legitimises marketing through aggressive pricing 

strategies, which is unfair and inefficient.  



· Allowing such marketing also results in dynamic inefficiency by reducing the incentive for 

innovation and reducing the viability of these producers, who compete with formula 

companies for sales at retail and institutional level.  

Conclusion 

‘Net Public Benefit’ of an effective agreement is potentially very high and government health 

system savings far exceed government regulatory costs, but net public benefit is much lower 

in the 10 year current proposal because it would be poorly governed, relatively ineffective 

and out of line with obligations and policies. 

The current proposal also risks more significant ‘Public Detriment’ than it needs to because it 

still allows aggressive marketing including pricing which adversely affects competitors and 

economic efficiency.  

Therefore ACCC should not accept the proposed agreement but consider beneficially 

exercising its powers to: 

· reduce the length of time for which it issues any authorisation,  

· require amendments to increase effectiveness and reduce public detriment, and  

· require a process for wide, and timely public review in 2016-17 as global regulatory 

developments evolve. 
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To whom it may concern. 

 

I have been asked to provide an opinion on ‘whether the report study design and the nature of 

the underpinning evidence support the conclusions on p 24 of the NOUS report that there is: 

“insufficient evidence to suggest a more heavy-handed mechanism would deliver additional 

benefit in achieving the stated aims of the MAIF Agreement.”’ In particular with regards to 

whether the MAIF agreement protects breastfeeding, and whether the standard of evidence 

presented by these reports meets WHO or NHMRC standards of evidence.  

I have reviewed the Nous document and the University of Sydney report, and these are my 

comments.  

In stating Recommendation 2 that “The voluntary, self-regulatory nature of the MAIF 

Agreement is the most cost effective regulatory mechanism”, the Nous report:  

1. Uses evidence drawn from the University of Sydney report and states (p3) that 

‘there does not appear to be any causal relationship between the level of regulation 

of infant formula (or implementation of the WHO Code) and breastfeeding rates’ 

2. States (p3) “The self-regulation model is operating effectively. Self-regulation 

encourages high levels of consultation between government and industry and 

creates a sense of ownership by industry.” 

3. Furthermore on p24 the Nous report states “The Review found insufficient evidence 

to suggest that a more heavy-handed regulatory mechanism would deliver additional 

benefit in achieving the stated aims of the MAIF Agreement”. 

Upon studying the methods for both the Nous report and the University of Sydney report, 

cited on occasion in the Nous report for supporting evidence, I could find no evidence that the 

appropriate data were collected to substantiate these claims. Hence, this recommendation is 

unsubstantiated. 

FURTHER DETAIL 
The University of Sydney reported on a cross-country comparison of the implementation of the 

WHO code via a variety of regulatory mechanisms. They outline various country statistics and 

which sections of the WHO code have been implemented by country, along with breastfeeding 

rates. These are tabulated on p105 and 106 of the report. There is no evidence presented on 

cost-effectiveness. They do report that Norway, the country with the highest level of legislation, 

is recorded as having the highest level of ‘any’ breastfeeding at 6 months. However, they rightly 

make no statements about causality. They also state in the limitations (p103) “This study was 

conducted in a rapid time-frame and attempts to cover a wide range of factors beyond the 



implementation of the WHO Code. For the comparisons between countries, a systematic 

approach to the identification of literature was possible to a limited extent and website 

searches, references and information sources cited within identified references were also relied 

on. While every effort was made to extract data without bias, without a formal systematic 

review, this type of comparative study is at risk of selection bias in the identification and 

inclusion of studies and data.” 

The Nous group did not report collecting any further data which would have informed the 

question as to whether different forms of regulation result in increased or decreased 

effectiveness. It must be noted that it is this neglect to collect appropriate evidence that has 

resulted in the absence of such data. It is disingenuous to state then that this absence is 

‘insufficient evidence’. 

 

Yours faithfully 

 

Dr Ginny Sargent 

 ___________________________________________________________________________  

 

Dr Ginny Sargent 

Appointment, Role and Expertise 

Research Fellow, National Centre for Epidemiology and Population Health, ANU College of 

Medicine, Biology and the Environment 

Role to supervise medical and PhD research education and training, co-convene courses in the 

Master of Public Health and Qualitative Research Analysis, and teach epidemiological method.  

Expertise includes public health and epidemiological research methods and evidence-based-

medicine, including standards of evidence. 

Qualifications  

2011 Doctor of Philosophy (PhD) 

University of New South Wales (UNSW), Faculty of Medicine, Rural Clinical School. 

Development of an evidence-based intervention for the treatment of overweight and 

obese children in general practice. 

1994 First Class Honours Degree 

Department of Biological Sciences, Flinders University of South Australia. 

Phylogenetic analysis of extinct and extant Diprotodontian marsupials using DNA 

sequencing. 

1993 Bachelor of Science Degree 

Australian National University (ANU) GPA 5.5. Biology Major (Biology, Zoology, 

Genetics, Biochemistry, Ecology, Chemistry, Physics), Geology Major (Palaeontology, 

Geology, Biogeography) and Mathematics Minor: Mathematics, Statistics. 

 




























































































































































