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Summary 

The ACCC is not satisfied that the conduct notified by Coal Reuse Pty Limited is likely 
to have the purpose, effect or likely effect of substantially lessening competition in 
any market. Therefore, the ACCC does not object to the notification at this time.  

1. Introduction 
 
1.1 This Statement of Reasons outlines the basis on which the Australian Competition 

and Consumer Commission (the ACCC) has reached its view on notification 
N97609 lodged by Coal Reuse Pty Limited (Coal Reuse) on 25 July 2014 in 
relation to exclusive dealing other than third line forcing. 

1.2 Section 47 of the Competition and Consumer Act 2010 (the Act) prohibits exclusive 
dealing conduct. In broad terms, exclusive dealing occurs when one person trading 
with another imposes some restrictions on the other’s freedom to choose with 
whom, in what, or where they deal. Most kinds of exclusive dealing breach the Act 
only when they substantially lessen competition, although one kind, known as ‘third 
line forcing’ is prohibited outright. Businesses can obtain protection from legal 
action in respect of exclusive dealing conduct that would otherwise breach the Act 
by lodging a ‘notification’ with the ACCC.  The protection from legal action that is 
provided by a notification for exclusive dealing (other than third line forcing) 
commences on the day the notification is lodged. 

1.3 The ACCC assesses notifications involving exclusive dealing conduct other than 
third line forcing by applying the test outlined in s. 93(3) of the Act. Broadly, the 
ACCC can only revoke a notification for exclusive dealing conduct other than third 
line forcing if it is satisfied that the conduct: 

 has or would have the purpose, effect or likely effect of substantially 
lessening competition in a market, and  

 the conduct has not resulted or is not likely to result in a benefit to the public; 
or any public benefit resulting from the conduct would not outweigh the 
detriment to the public constituted by a lessening of competition resulting or 
likely to result from the conduct. 

2. The notified conduct 
 
2.1 On 25 July 2014 Coal Reuse lodged a notification with the ACCC in respect of its 

proposal to acquire Coal Combustion Products (CCPs) from Stanwell Corporation 
Limited (Stanwell) on condition that Stanwell will not, except to a limited extent 
under existing contracts, supply CCPs to other parties (the notified conduct).  

2.2 Stanwell is a Queensland government owned corporation with a number of 
electricity generating assets including coal-fired power stations. The notified 
conduct relates to the acquisition by Coal Reuse of CCPs from three Stanwell 
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power stations: the Stanwell power station near Rockhampton, and the Tarong and 
Tarong North power stations in south east Queensland (the Sites).1   

2.3 The arrangements between Coal Reuse and Stanwell give Coal Reuse the 
exclusive right for 10 years (with a potential five year extension) to acquire CCPs 
from the Sites.  

2.4 Coal Reuse submits that it is a special purpose vehicle that has been established to 
operate the business of developing and managing markets for CCPs. Coal Reuse 
submits that it does not have any interest in any business which uses CCPs and 
intends to act solely as a reseller of the CCPs it acquires. The contract with 
Stanwell is the first agreement Coal Reuse has entered into for the acquisition of 
CCPs for resale. 

2.5 The contract provides that Coal Reuse is acquiring CCPs from Stanwell for the 
purpose of resupplying to third parties in a manner that:  

 is non-discriminatory, non-exclusive, open and transparent 

 seeks to maximise the volume of CCPs sold, and  

 seeks to maximise customer participation in and competition for the 
acquisition of CCPs from Coal Reuse including by encouraging third parties 
to investigate and invest in new uses for CCPs.  

2.6 Coal Reuse must provide transport and disposal services for the CCPs and supply 
all necessary equipment to provide these services. 

2.7 Coal Reuse proposes to offer CCPs for sale: 

 small quantities of each type of CCP at spot prices for immediate delivery  

 modest quantities of each type of CCP by tender, typically for delivery in the 
next month, and  

 large quantities of each type of CCP, and long term supply contracts (up to 
5 years) for each type of CCP, by auction. 

2.8 Coal Reuse states that all prices paid for lots by auction and through the spot 
market will be public as will reserve prices. 

2.9 Coal Reuse submits that to the extent that CCPs are not sold they are either stored 
at the power generation sites, or in the case of some of the CCPs produced by the 
Tarong/Tarong North power stations, disposed of in mine voids at the Meandu coal 
mine (also owned by Stanwell). Coal Reuse submits that one of its focuses will be 
to encourage third parties to investigate and invest in new uses for CCPs. Stanwell 

                                            
1
 Stanwell owns the Stanwell power station and Tarong power station. The Tarong North power 
station is owned by TN Power Pty Ltd (TNP), a 100% owned subsidiary of Stanwell. TNP has 
granted Stanwell the exclusive right to facilitate the removal of CCPs from the Tarong North power 
station and to enter into an agreement with Coal Reuse for that purpose.  
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has similarly publicly stated that it expects the agreement with Coal Reuse to 
potentially develop new domestic and international markets for the use of CCPs. 

3. Background 

Coal combustion products 

3.1 CCPs are by-products from the production of power within coal-fired power stations. 
Coal fired power stations produce a number of different forms of CCPs, including:  

 bottom ash (solid furnace ash material) 

 fly ash, including both unprocessed (run of station fly ash) and cement grade 
fly ash (solid fly ash material extracted from the precipitators or baghouse 
filters that is not bottom ash), and 

 processed by-products including cenospheres, minerals and aggregates. 

Fly ash 

3.2 Fly ash is a waste by-product of the coal burning process. It is primarily the 
non-combustible material component of black coal. As such, only coal fired power 
stations produce fly ash. 

3.3 Cement grade fly ash can be used as a partial substitute for cement in the 
manufacture of concrete.2 Fly ash is attractive as a partial substitute for cement in 
concrete because it is cheaper and more readily available than other cement 
substitutes and has comparable binding qualities.  

3.4 Bottom ash (also known as slag) and run of station fly ash can also be used for this 
purpose but require further processing before entering the cement mix. Because of 
the extra processing required bottom ash and run of station fly ash are not as 
valuable as cement grade fly ash. 

Cenospheres 

3.5 Cenospheres are quite different to other types of CCPs. They are small, hollow, 
hard-shelled, ultra low-density spheres that float on the ash dam or ponds. They are 
a type of ceramic particle in fly ash. Around 1% of fly ash may be cenospheres. 

3.6 Cenospheres have a number of specialised uses that are different from other forms 
of CCPs. Cenospheres can be used as a lightweight filler and in the manufacture of 
construction, automotive, refractories materials and specialised surface coatings. 
They are also used in the composites industry as they are light but extremely strong 
and resistant to heat and chemically inert. Cenospheres are also cheaper to 
transport (relative to their value) than other forms of CCPs. 

                                            
2
 Other potential uses for fly ash include: portland cement and grout; embankments and structural fill; 
waste and/or soft soil stabilisation and solidification; raw feed for cement clinkers; mine reclamation; 
flowable fill; mineral filler in asphaltic concrete; cellular concrete; geopolymers; roofing tiles; paints; 
metal castings; and filler in wood and plastic products. 

 



  

4 

3.7 Unlike fly ash, which can be readily stored at power stations for collection by third 
parties, the process for harvesting cenospheres is more complex. Cenospheres 
float on top of water and are harvested from the ash dam or mine void. It is not 
practical to have more than one party harvesting cenospheres from a power station.  

3.8 Cenospheres are harvested in the ‘raw’ state. They must then be transported to a 
processing plant to produce the end product for sale. 

Previous offtakers  

3.9 Pozzolanic Enterprises Pty Ltd (Pozzolanic), a wholly-owned subsidiary of Cement 
Australia, was the main previous offtaker for fly ash from the Tarong and Tarong 
North power stations. Specifically, Pozzolanic had an agreement in place with 
Stanwell that entitled it to up to 500,000 tonnes of fly ash from the Tarong power 
station and 200,000 tonnes of fly ash from the Tarong North power station. The 
ACCC granted conditional authorisation to this agreement on 14 July 2011. This 
authorisation is discussed in more detail at paragraphs 3.17 to 3.20.  

3.10 Envirospheres, a company focused entirely on the manufacture and supply of 
cenospheres, previously had first right of refusal to acquire cenospheres from 
relevant Stanwell Sites. Envirospheres had successive agreements over a 16 year 
period, usually between three and five years in length, with Stanwell. Envirospheres 
states that each of these agreements was entered into following a competitive open 
tender process in which there were multiple bidders.  

Availability of CCPs from Coal Reuse since the notified conduct commenced 

3.11 Coal Reuse has had the right to acquire CCPs from Stanwell Sites from 1 August 
2014. This has required Coal Reuse to both establish the infrastructure required to 
harvest CCPs and develop its proposed auction system. 

3.12 Coal Reuse originally advised, by way of indicative timing, that it expected to 
complete the first tender for run of station fly ash in October 2014, followed by 
bottom ash and cenospheres in November 2014 and cement grade fly ash in 
December 2014. 

3.13 However, there have been significant delays in both putting in place the 
infrastructure required to harvest CCPs and developing the proposed auction 
system. As a consequence Coal Reuse has only engaged in limited harvesting and 
made limited quantities of CCPs available for sale to date. 

3.14 As at November 2015, Coal Reuse’s CCP harvesting operations are not fully 
operational. Accordingly, at present the volume of CCPs from Stanwell Sites 
available for sale are significantly lower than has previously been the case. Coal 
Reuse continues to run limited tenders and auctions for the limited quantities 
available as well as offering CCPs on the daily spot market. 

3.15 With respect to the delays, Coal Reuse submits that it made offers to both Cement 
Australia and Envirospheres to purchase their harvesting facilities and equipment. 
Coal Reuse submits that because these offers were refused it has had to invest in 
new facilities and equipment to harvest certain CCPs (including cement grade fly 
ash and cenospheres). Cement Australia and Envirospheres submit that the offers 
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made were not commercially viable and represented only a small proportion of the 
value of the relevant assets.  

3.16 Coal Reuse also submits that it had to gain the necessary consents and approvals 
to allow it to collect and sell the CCPs (including environmental, construction and 
site operations). Coal Reuse states that those consents and approvals proved 
harder to obtain than anticipated as the coal mine manager was not willing for the 
cenosphere operations to continue in the way they previously had during 
Envirospheres’ period of extraction. Coal Reuse submits that this required a 
redesign of processes which imposed additional delays and put back the date at 
which cement grade fly ash and cenospheres could be made available to potential 
buyers. 

Previous matters considered by the ACCC  

Pozzolanic Enterprises Pty Ltd – application for authorisation A91261 – July 2011 

3.17 On 7 December 2010 Pozzolanic sought authorisation under the Act to make and 
give effect to an agreement for the acquisition of fly ash from the Tarong and 
Tarong North Power Stations in Queensland until 1 March 2014. The agreement 
would have provided Pozzolanic with first right of access to 70 per cent of fly ash 
produced from Tarong power station and 100 per cent of fly ash from Tarong North 
power station.  

3.18 On 29 March 2011 the ACCC issued a draft determination proposing to deny 
authorisation to the proposed arrangements, expressing concern that:  

 the agreement gave the Cement Australia companies (through their 
relationship with Pozzolanic) the ability to exclude most other concrete 
companies from the main sources of fly ash supply in south east 
Queensland, and  

 the exclusion would be likely to raise the costs of rivals to Cement Australia 
and its parent companies (Holcim and Hanson) in south east Queensland 
and reinforce Cement Australia's dominant position in the local cement 
market. 

3.19 Following the draft determination, Pozzolanic agreed to amend the arrangements 
so that its entitlement to fly ash would be subject to upper limits. The limit prevented 
Pozzolanic from taking offsite in any year more than: 500 000 tonnes of fly ash from 
Tarong Power Station (of a total 1.5 million tonnes), and 200 000 tonnes from 
Tarong North Power Station (of a total 450 000 tonnes).  

3.20 On 14 July 2011 the ACCC issued a final determination conditionally authorising the 
arrangements. The ACCC considered that the upper limits would provide third 
parties with certainty that, under normal operating conditions, suitable fly ash would 
be available to them. In addition to restricting Pozzolanic’s off-take of fly ash, the 
ACCC also imposed a further condition requiring Pozzolanic to provide the ACCC 
with information detailing the off-take of fly ash from each of the Tarong and Tarong 
North power station sites on a monthly basis.  
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ACCC v Cement Australia Pty Ltd & Ors – 2008 to present  

3.21 In 2008, the ACCC brought proceedings in the Federal Court against Cement 
Australia Pty Ltd, Cement Australia Holdings Pty Ltd, Cement Australia Queensland 
Pty Ltd (formerly Queensland Cement Ltd), Pozzolanic Enterprises Pty Ltd and 
Pozzolanic Industries Pty Ltd. 

3.22 The proceedings related to contracts entered into between 2002 and 2006 with the 
operators of the Millmerran, Tarong, Tarong North and Swanbank power stations in 
south east Queensland to acquire fly ash. 

3.23 In March 2014 the Federal Court made findings against all the respondents except 
Cement Australia Holdings Pty Ltd. The Court found the respondents’ conduct had 
the purpose and effect of preventing a competitor from entering the market by 
obtaining direct access to a source of fly ash in south east Queensland. As a result, 
the Court found that the contracts had both the purpose and effect of substantially 
lessening competition. 

3.24 In reaching this conclusion, the Court observed that Pozzolanic Enterprises Pty Ltd 
and Cement Australia Pty Ltd enjoyed such a substantial market share and 
exercised such a substantial degree of influence upon pricing in the south east 
Queensland concrete grade fly ash market, that the competitive impact of new entry 
by a competitor would have been significant.3 

4. Submissions 

4.1 The ACCC sought submissions from a wide range of interested parties including 
operators of other power stations, businesses which acquire CCPs and end users 
of CCPs. 

4.2 A number of submissions were received from two interested parties: Cement 
Australia and Envirospheres, both of which oppose the notified conduct. As noted 
above, Cement Australia’s subsidiary Pozzolanic was previously the main offtaker 
of fly ash from Stanwell power stations and Envirospheres had first rights to acquire 
cenospheres from Stanwell, prior to Stanwell entering into the contract with Coal 
Reuse.  

4.3 Submissions received from Coal Reuse, Cement Australia and Envirospheres are 
summarised in the ACCC’s assessment of the notification below.  

5 ACCC Assessment 

5.1 In examining whether the notified conduct has the purpose, or has or would have 
the effect or likely effect of substantially lessening competition, and whether the 
notified conduct is likely to result in public benefits that outweigh any detriment to 
the public, the ACCC considered the information and submissions provided by Coal 
Reuse and interested parties, including that provided on a confidential basis, as well 
as information it obtained itself in the course of its inquiries. 

                                            
3
 In December 2014 the Court held a penalty hearing. Judgement was reserved. 
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5.2 The ACCC notes that other than Cement Australia and Envirospheres, no person 
raised concerns about the notified conduct. 

Relevant areas of competition 
 
5.3 When assessing Pozzolanic’s application for authorisation in 2011 the ACCC 

considered the relevant areas of competition to be: 

 the supply and acquisition of unprocessed fly ash, and 

 the supply and acquisition of concrete grade fly ash 

in the south east Queensland region. 

5.4 Cenospheres were not considered as part of the Pozzolanic application for 
authorisation. 

5.5 Coal Reuse submits that the geographic scope of the market previously identified 
has widened. In this regard, it argues that the main change in the relevant markets 
since the 2011 Pozzolanic authorisation is an increased diversification of supply of 
concrete grade fly ash in the south east Queensland region and an expanded 
geographic market. Coal Reuse submits that Kogan Creek Power Station now 
supplies CCPs to users in south east Queensland, where previously it was merely a 
theoretical source of supply. Coal Reuse also submits that Cement Australia is in 
the process of moving its equipment from Tarong and Tarong North to Callide and 
Gladstone power stations which are outside the previously defined south east 
Queensland market. 

5.6 The ACCC also notes that Cement Australia submits that it has the ability to source 
alternative materials (to those supplied by Coal Reuse under the notified 
arrangements) but that other users do not have readily available alternative sources 
of supply. Cement Australia also submits that it has identified opportunities to import 
fly ash from overseas.  

5.7 Having regard to these matters, the ACCC considers that the geographic scope of 
the markets for the supply and acquisition of unprocessed fly ash and concrete 
grade fly ash may be broader than south east Queensland. However, the ACCC 
considers that variations in the precise definitions of these markets will not alter the 
outcome of its assessment. 

5.8 The ACCC considers there is a separate market for the supply and acquisition of 
cenospheres: cenospheres have different uses to fly ash and are significantly more 
valuable (up to 10 times the price of cement grade fly ash). 

5.9 The geographic scope of the market for cenospheres appears to be international.  
Cenospheres are lightweight and much more economical to transport, relative to the 
price they attract, than other CCPs. As noted by Envirospheres, Australian 
customers import cenospheres and similarly much of Envirospheres’ customer base 
for Tarong cenospheres is international. Coal Reuse also quotes spot prices for 
cenospheres on its website in US Dollars whereas all other CCPs are quoted in 
Australian dollars, which suggests that it is marketing cenospheres to international 
markets.  
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5.10 With respect to the product dimension of the market the ACCC considers that 
whether raw and processed cenospheres are considered as a single market or 
separate markets will not affect its assessment of the notified conduct. The notified 
conduct gives Coal Reuse exclusive rights to all raw Tarong cenospheres. Raw 
cenospheres only have a value as an input into the manufacture of processed 
cenospheres for end users. Regardless of whether raw and processed cenospheres 
are considered as a single market or separate markets, the notified conduct gives 
Coal Reuse exclusive rights to all Tarong cenospheres.  

5.11 Envirospheres argues that Tarong cenospheres have unique characteristics not 
found in other cenospheres, attracting a price premium which may suggest that 
other cenospheres are not necessarily close substitutes for Tarong cenospheres, at 
least for some customers. In this respect, for the purpose of assessing whether the 
notified conduct would have the purpose, effect or likely effect of substantially 
lessening competition in a market, the ACCC has adopted a narrow market 
definition on the basis that if the notified conduct is unlikely to substantially lessen 
competition in a narrowly defined market, it would be even less likely to raise 
concerns if the market were defined more broadly.  

The future with and without 

5.12 To assist in its assessment of the notified conduct against the relevant tests, the 
ACCC compares the likely future with the conduct that is the subject of the 
notification and the likely future without the conduct that is the subject of the 
notification. 

5.13 With respect to fly ash, the ACCC considers that in the absence of the notified 
conduct a situation similar to that which was the case before the contract between 
Stanwell and Coal Reuse was entered into would likely apply. Specifically, if 
Stanwell could not appoint a single third party to acquire and resell fly ash from its 
Sites, it would likely re-tender for access to fly ash at the Sites with a view to 
entering into agreements with a number of offtakers of fly ash for each to acquire 
some proportion of fly ash produced by the Sites while potentially also offering 
quantities for sale on an as needed basis. 

5.14 With respect to cenospheres, there has only been one offtaker, at least for the last 
16 years when Envirospheres has had first rights to cenospheres at the Sites under 
a series of contracts entered into with Stanwell. Envirospheres submits that the only 
appropriate way to access sites and recover cenospheres is to appoint a single 
offtaker. Specifically, Envirospheres submits that the specialised harvesting 
techniques and high capital cost of cenospheres harvesting equipment mean that it 
is inefficient and potentially unsafe to have multiple harvesters on the ash dam and 
mine void at the same time.  

5.15 Therefore Envirospheres submits that the most likely situation without the notified 
conduct is a single offtaker. However, Envirospheres submits that without the 
notified conduct the contract with the exclusive offtaker would likely be for a shorter 
period (a maximum of five years). 

5.16 The ACCC considers that if Stanwell was unable to appoint a single third party to 
harvest and sell cenospheres from its Sites, it would likely need to undertake this 
task itself. Given that Stanwell has shown no interest in doing so to date this may 
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involve Stanwell contracting out the harvesting of cenospheres but retaining 
responsibility for their sale. 

5.17 In these circumstances Stanwell may choose to offer raw cenospheres for sale or, 
as the ACCC understands to be the case with almost all harvesters of cenospheres, 
it may choose to process the cenospheres itself for retail sale. Alternatively, 
Stanwell could choose not to harvest cenospheres for sale to third parties in any 
form. Stanwell would likely choose whichever of these options it considers to be 
profit maximising. 

5.18 Envirospheres’ submission that the most likely outcome absent the notified conduct 
is a contract between Stanwell and a single offtaker, but for a shorter period, is 
addressed in the ACCC’s assessment of the impact on competition of the notified 
conduct below. 

Purpose, effect or likely effect of substantially lessening competition 
 
5.19 For the reasons set out below, the ACCC is not currently satisfied that the notified 

conduct is likely to have the purpose, effect or likely effect of substantially lessening 
competition in any market. 

Purpose 

5.20 The ACCC does not consider that Coal Reuse has an anti-competitive purpose in 
implementing the notified conduct.  On the information available to the ACCC 
(including from the contract between Stanwell and Coal Reuse, the payment terms 
and the obligations placed on Coal Reuse under that contract), it appears that Coal 
Reuse’s purposes in engaging in the notified conduct are to:  

 maximise quantities of CCPs sold, including by exploring new markets and 
opportunities for the sale of CCPs 

 maximise the return on their capital investment as a new entrant in all 
relevant markets.  

Effect or likely effect 

5.21 Cement Australia and Envirospheres have raised two primary concerns about the 
notified conduct: 

 the notified conduct will give Coal Reuse a substantial degree of market 
power and foreclose access to CCPs for other users, and  

 since taking over the rights to CCPs from the Sites Coal Reuse has failed to 
deliver material quantities of CCPs to the market. 

These concerns as they relate to the supply of fly ash and cenospheres are 
discussed below. 

Fly ash 

5.22 With or without the notified conduct it is likely that a single entity will be responsible 
for the sale of fly ash from the Stanwell Sites. Stanwell could continue to manage 
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the sales process itself, as it has done in the past, or, it could appoint a third party 
to resell the fly ash, as proposed through the notified conduct. In this respect, under 
the notified conduct Coal Reuse has essentially taken over the responsibility for 
selling fly ash produced at the Sites from Stanwell. Like Stanwell, Coal Reuse itself 
has no use for fly ash in the manufacture of any downstream products. It is simply 
acting as an intermediary between Stanwell and end users.  

5.23 Therefore, to the extent that the holder of the rights to fly ash produced from the 
Stanwell Sites does have a degree of market power in the market(s) for the supply 
of fly ash, this will remain the case with or without the notified conduct. Either any 
market power would reside with Stanwell in its negotiations with the various 
acquirers of fly ash, or that market power would rest with Coal Reuse (and in any 
case any market power may already have been exercised by Stanwell in 
negotiating the arrangements with Coal Reuse). 

5.24 Notwithstanding this, there are other supplies of fly ash available in south east 
Queensland and the surrounding area that will act to somewhat constrain Coal 
Reuse. 

5.25 Cement Australia has raised concerns that the auction system proposed by Coal 
Reuse, whereby customers will secure rights to fly ash over extended periods (i.e. a 
number of years) in the form of set volumes per month, is not suitable for 
construction industry customers whose demand is not linear.  

5.26 As noted, Coal Reuse itself has no use for the fly ash it holds the rights to. Rather, it 
is acting solely as a reseller of fly ash from Stanwell Sites, essentially in place of 
Stanwell. Therefore, it is in Coal Reuse’s interest to develop processes for the sale 
of CCPs that best meet the needs of the market. If the currently proposed systems 
for offering CCPs to customers do not meet market needs, Coal Reuse will have no 
choice but to adapt its systems to accommodate the market. Indeed, it will only be 
able to recover the costs associated with harvesting CCPs if it can sell a significant 
volume of CCPs to the market.  

5.27 In this respect Coal Reuse having exclusive rights to fly ash from Stanwell Sites is 
very different to previous arrangements for the acquisition of fly ash from these 
Sites about which the ACCC previously raised concerns. In considering the 
Pozzolanic application for authorisation the ACCC was concerned that the 
arrangements provided Cement Australia companies with the ability to exclude 
most other concrete companies from the main sources of fly ash supply in south 
east Queensland. These concerns do not arise in respect of the notified conduct as 
Coal Reuse has no incentive to withhold supply of fly ash from downstream users. 

5.28 Cement Australia also raised concerns about delays in Coal Reuse having the 
systems and infrastructure in place to be able to offer fly ash for sale to the market. 
As discussed at paragraphs 3.11 to 3.16, Coal Reuse’s harvesting facilities are still 
not fully operational. 

5.29 The ACCC considers that the extent of the delays and the consequential lack of 
access to significant volumes of fly ash from the Stanwell Sites, which has now 
stretched out to over a year, is concerning. The lack of available product from 
Stanwell Sites over this period in itself may have lessened competition for the 
supply and acquisition of the various grades of fly ash in south east Queensland.  
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5.30 However, as discussed above, it is not in Coal Reuse’s interest to deny customers 
access to fly ash from Stanwell Sites as its commercial viability is dependent on 
sales of CCPs from the Stanwell Sites. Accordingly, the ACCC expects that over 
time availability of fly ash to the market from the Stanwell Sites will return to and 
possibly exceed previous levels.  

5.31 In summary, while the ACCC considers that the disruption in supply as a 
consequence of the notified conduct may have impacted competition for the supply 
and acquisition of fly ash in south east Queensland, the ACCC does not consider 
that the notified conduct has the effect or likely effect of substantially lessening 
competition in these markets. Coal Reuse has an incentive to sell CCPs to 
downstream users and these incentives should result in Coal Reuse attempting to 
maximise sales of CCPs once it has the necessary infrastructure in place. 

Cenospheres 

5.32 By the notified conduct Coal Reuse will in effect replace Envirospheres as the sole 
harvester of cenospheres from Stanwell Sites. Like Envirospheres previously, Coal 
Reuse will be able to sell the cenospheres either in raw form or after processing 
them.  

5.33 Envirospheres agrees that it would be impractical and inefficient to have more than 
one party harvesting cenospheres at any one site. When Envirospheres had access 
to Tarong cenospheres, it both harvested and processed the cenospheres for sale 
to end customers. Envirospheres is concerned that Coal Reuse will do the same, or 
at least offer raw cenospheres at a price which, Envirospheres submits, makes 
purchasing them commercially unviable. 

5.34 Envirospheres submits that the impact on competition of Coal Reuse not making 
raw cenospheres available for sale is significantly different from when 
Envirospheres was harvesting the cenospheres because there is now a viable 
competitor seeking to acquire raw cenospheres (i.e. Envirospheres).  

5.35 The ACCC does not accept Envirospheres’ submission that there has not been 
demand, other than from Envirospheres, for raw Tarong cenospheres in the past. In 
particular, Envirospheres has stated that over the 16 years it was awarded 
contracts there were always multiple credible alternative bidders. These bidders 
were competing with Envirospheres for access to raw cenospheres from Tarong.  

5.36 Coal Reuse submits that the price that Envirospheres is prepared to pay it for raw 
cenospheres is well below the price which would be required to achieve parity with 
the net return Coal Reuse would make from processing the cenospheres and 
selling them to downstream users. The ACCC notes that Coal Reuse adopting this 
pricing strategy in respect of the pricing of raw cenospheres would likely foreclose 
opportunities for other parties such as Envirospheres to purchase raw cenospheres 
and then process these for sale to end users. Effectively, Coal Reuse is saying that 
it will only sell raw cenospheres at a price that allows it to capture the margin on the 
processed product. Alternatively, Coal Reuse could choose not to make raw 
cenospheres available at all. Accordingly, the ACCC has assessed the notified 
conduct on the basis that it will foreclose access to raw Tarong cenospheres for 
other parties. 
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5.37 In this respect, the outcome under the notified conduct will be similar as under the 
previous arrangements when Envirospheres had first rights to Tarong cenospheres 
and processed the cenospheres prior to sale to end users.   

5.38 As discussed above, the ACCC considers that if Stanwell is unable to appoint a 
single third party to harvest and sell cenospheres from its Sites it would likely need 
to harvest the cenospheres itself (or engage a third party to harvest the 
cenospheres while retaining the right to sell the cenospheres). To the extent that 
substitutes for raw Tarong cenospheres are limited, any market power that would 
otherwise reside with the third party with the right to harvest and sell cenospheres, 
would instead remain with Stanwell.  

5.39 In these circumstances Stanwell may choose to offer raw cenospheres for sale or 
process the cenospheres itself, directly or under contract with a third party, for sale 
to end users. In this respect, the ACCC understands that it is generally the case 
that businesses harvesting cenospheres also process them themselves before sale 
to end users as Envirospheres did when it had first rights to Tarong cenospheres. 
Alternatively, Stanwell could choose not to harvest cenospheres for sale to third 
parties in any form. Accordingly, it is not clear that absent the ability to appoint a 
single offtaker, raw cenospheres would be available from Stanwell Sites in any 
event.  

5.40 Envirospheres argues that the most likely situation without the notified conduct 
would still be a single offtaker, but with a shorter duration contract (maximum five 
years). Envirospheres argues that a contract of shorter duration would constrain 
any exercise of market power. The ACCC does not consider that a contract of 
shorter duration would constrain the exercise of any market power during the life of 
the contract. When the contract is up for renewal Stanwell will likely award it to the 
bidder that is able to offer Stanwell the greatest return. Accordingly, Coal Reuse’s 
best chance of being awarded a new contract at the expiration of the existing 
arrangements will be to maximise its returns during the life of the existing contract, 
regardless of its length. That is, in the case where the contract is with a supplier of 
an input rather than the acquirer of the end product a shorter contract is unlikely to 
constrain the rights holder in their dealings with end users. 

5.41 The ACCC also notes Envirospheres’ submission that over the 16 years it has held 
first rights to Tarong cenospheres, each time the rights have been offered to the 
market there has always been multiple credible bidders. The last time 
Envirospheres secured the rights these alternative bidders had not had access to 
Tarong cenospheres for 13 years. This suggests that the duration of the existing 
contract between Coal Reuse and Stanwell will not preclude other parties from 
bidding for the rights at the expiration of the contract between Coal Reuse and 
Stanwell. Further, at the end of the contract, and to the extent that Tarong 
cenospheres have few substitutes, any market power in respect of Tarong 
cenospheres will rest with Stanwell in any case. 

5.42 The ACCC does consider that a contract of shorter duration may place greater 
pressure on Coal Reuse to establish its harvesting and processing operations, and 
the associated auction system, more quickly so as to be in a strong position to 
retender at the expiration of the contract.  

5.43 In summary, the notified conduct is likely to foreclose access to raw Tarong 
cenospheres for competitors or potential competitors to Coal Reuse meaning Coal 
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Reuse would also be the sole supplier of processed Tarong cenospheres to end 
users. This is similar to the situation which prevailed when Envirospheres had first 
right of refusal over Tarong cenospheres.  

5.44 The ACCC considers that without the notified conduct in place there is some 
question about whether Stanwell would make raw cenospheres available to third 
parties in any event. Further, even if Stanwell did offer raw cenospheres for sale, 
how effectively Coal Reuse, or another new entrant, would be able to compete with 
Envirospheres is also open to question. In particular, the competitive effects of the 
notified conduct appear unlikely to differ in any material way from the effects that 
would likely occur in a future without the notified conduct. 

5.45 Accordingly, the ACCC is not satisfied that the notified conduct has the effect or 
likely effect of substantially lessening completion in the market for Tarong 
cenospheres. 

Public benefits and detriments 

5.46 Given the assessment that the notified conduct is unlikely to have the purpose, 
effect or likely effect of substantially lessening competition, it is not necessary for 
the ACCC to form a view on whether the conduct is likely to result in a benefit to the 
public, and whether or not that benefit would outweigh the detriment to the public 
including that constituted by any lessening of competition. 

5.47 Nonetheless the ACCC notes that the notified conduct is likely to result in some 
public benefits, specifically, creating new markets for CCP and removing barriers to 
entry for new buyers of CCPs and encouraging innovation, recycling and research 
and development.  

5.48 However, the ACCC also considers that the disruption in supply as a consequence 
of the notified conduct may have impacted competition for the supply and 
acquisition of CCPs in south east Queensland at least in the short term and that this 
constitutes a public detriment. The ACCC also considers that the associated 
environment consequences of the disruption in supply, that is, great quantities of 
CCPs being diverted to storage, is also a public detriment. However, it is possible 
that these detriments will be offset over the life of the contract if Coal Reuse is able 
to increase CCP use. To this end the ACCC notes that Coal Reuse has appropriate 
incentives in place to increase supplies and sales of CCPs. 

6 Conclusion 
 
6.1 The ACCC is not satisfied that the notified conduct is likely to have the purpose, 

effect or likely effect of substantially lessening competition in any market. 
Accordingly, the ACCC does not object to the notification at this time. 

6.2 As with any notification the ACCC may act at a later stage to remove the protection 
from legal action that the notification provides, if it considers that the statutory 
requirements for revoking a notification are satisfied.  
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