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Summary of competition issues 
 

 

Market Definition 

What is the relevant market? 

� Tarong cenospheres have unique characteristics and have few, if any, close substitutes anywhere 

in the world (as Coal Reuse’s own public statements and correspondence with customers 
confirm) 

� Raw Tarong cenospheres are not substitutes for processed Tarong cenospheres 

� There are separate markets for cenospheres and other CCPs 

� There are separate markets for raw & processed cenospheres 

 

The notified conduct substantially lessens competition in the 

market 

What is the ‘with’ counterfactual? 

� 10-15 year contract granting exclusive rights to extract and on-sell Tarong cenospheres  

� no competitive process leading to the granting of that contract 

� creation of substantial market power through this exclusive right combined with the absence of 
any substantial long-term alternative supply source (e.g. a stockpile of Tarong cenospheres) 

� incentive to use that market power to exclude rivals, vertically integrate and raise prices 

� actual demonstrated use of this substantial market power by engaging in conduct that it could 
not and would not engage in commercially in a competitive market 

� Both explicit and constructive refusal to deal with Envirospheres to exclude a more efficient 
rival, through lack of engagement, offering raw cenospheres at an uncommercial price 

[redacted] 

� implementation of inefficient distribution and processing arrangements (including shipping 
wet, raw material from Australia to US East Coast), which will push up prices 

� repeatedly delaying implementation of auction system and extraction of cenospheres to 
exhaust any remaining rival stockpile 

� implementation of auction system with high floor prices to substantially increase retail prices, 
giving the semblance of prices set by demand, but only above a supra-competitive floor price 

� raising rivals’ costs through refusal to supply raw cenospheres with a reasonable wholesale 

price and margin 

� taking advantage of its exclusivity upstream to vertically integrate into processing and retail 

supply (which it is not doing with any other CCPs) 

� favouring its own downstream vertically integrated operations to extract full monopoly profit 

from the supply chain unconstrained by retail price competition (even though it said it would 

offer Envirospheres access to raw cenospheres on the same basis as any other parties) 

� imminent exclusion of a more efficient rival supplier (Envirospheres) in the market for processed 

cenospheres 

� no or weak contestability in competition for the market because of the long duration of the 

contract 
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What is the most likely ‘without’ counterfactual 

� a competitively tendered contract to extract Tarong cenospheres of shorter duration (maximum 5 

years, with Coal Reuse or another similar company that met Stanwell’s preference for a single 

off-taker of all CCPs) 

� stronger contestability for the market because of the shorter duration of the contract 

� less market power because of the shorter term of the contract leading to the provider being more 
constrained to act in a rational commercial manner (both in the short and long-term to be well 
placed to compete for the next contract) 

� more likely to deal with a ready and willing wholesale customer and sell raw cenospheres as 

well as processed cenospheres 

� more likely to consider toll harvesting and/or toll processing at reasonable commercial rates 
where it is more efficient (even as an interim measure) 

� leading to retail competition through competitive processing and supply of processed Tarong 
cenospheres 

For the sake of argument, what if the ‘without’ counterfactual were a return to the previous 

arrangements with Envirospheres? 

� a competitively tendered contract with Envirospheres to extract Tarong cenospheres of shorter 

duration (maximum 5 years) 

� strong contestability for the market because of the shorter duration of the contract (with the 

constraint of possible competitive entry – as demonstrated by Coal Reuse’s successful entry, and 
Envirospheres, Helvory and Microcell before that) 

� price and terms of contract with Stanwell constrained by an open and competitive tender process 

in strongly contestable market 

� less market power because of the shorter term of the contract 

� The comparison between the ‘with’ counterfactual and the first ‘without’ 
counterfactual show a clear and substantial lessening of competition 

� Even the comparison between the ‘with’ counterfactual and the status quo ‘without’ 

counterfactual show that there is a meaningful (and therefore ‘substantial’) lessening 

of competition 

 

No public benefits from notified conduct 

Are there public benefits that outweigh the competitive detriments? 

� After 18 months, none of the public benefits claimed by Coal Reuse have or are likely to 
eventuate, including in relation to other CCPs 

� Public benefits that could be achieved without the benefit of 15-year exclusivity do not ‘result 

from’ the notified conduct and can be given no weight. 

� There are insufficient public benefits to justify the substantial lessening of 

competition arising and likely to arise from the notified conduct 

 


