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Decision 

The Australian Competition and Consumer Commission (the ACCC) has granted interim 
authorisation in respect of the application for authorisation lodged by Southern Metropolitan 
Regional Council (SMRC) on behalf of itself, and SMRC Member Councils – City of 
Cockburn, City of Fremantle, City of Melville and Town of East Fremantle (collectively, the  
Project Participants). These Councils are located in close proximity to each other in the 
Perth Metropolitan region of Western Australia. Although also an SMRC Member Council, 
the City of Kwinana is not an applicant for the purpose of this application authorisation. 

Interim authorisation is granted to enable SMRC for itself and on behalf of the Project 
Participants to conduct a joint procurement process for the disposal of their Materials 
Recovery Facility (MRF) to a private sector operator (Operator). Interim authorisation is also 
granted to negotiate the terms of contracts with the preferred Operator(s) of the MRF for the 
processing of the Project Participants recyclable waste. 

The ACCC grants interim authorisation on the basis that no contracts will be entered into for 
the sale of the MRF or the processing of the Project Participants recyclable waste until the 
ACCC’s final determination is made. Interim authorisation does not cover the making or 
entering into of any contracts. 

Interim authorisation commences immediately and remains in place until it is revoked or the 
date the ACCC’s final determination comes into effect. 

The application for authorisation 

SMRC, for itself and on behalf of the Project Participants, seeks authorisation for: 

 the joint procurement process, including the joint procuring and joint evaluation of 
tenders received and the selection of a purchaser for the MRF. The successful 
purchaser will operate the MRF for receiving and processing of recyclables collected 
by the Project Participants; 

 to enter into Agreements with the Operator of the MRF for the processing of 
recyclable waste delivered by the Project Participants. The Agreements will: 

o provide the Operator with the right to process all of the recyclable waste 
collected by the Project Participants within their respective districts; 

o require the Operator to use the SMRC weighbridge for all recyclable waste 
delivered to the MRF by the Project Participants; and 



  

 

 

o provide that the Project Participants will pay a gate fee to the Operator for the 
processing of the waste; and 

 the making of joint decisions regarding service and operation matters and ongoing 
administration, including decisions on implementation of the Agreement. 

The MRF is part of a Regional Resource Recovery Centre in Canning Vale, WA owned and 
operated by the SMRC. The Project Participants (the City of Cockburn, City of Fremantle, 
City of Melville and Town of East Fremantle) initially funded the construction of the MRF and 
as such, each has a financial interest in the MRF.  

The Applicants seek authorisation for a total period of 21 years to cover the 1 year period of 
the tender process and the maximum term of the Agreement of up to 20 years.  

The authorisation process  

Authorisation provides protection from legal action for conduct that may otherwise breach 
the competition provisions of the Competition and Consumer Act 2010 (the Act). Broadly, the 
ACCC may grant authorisation if it is satisfied that the benefit to the public from the conduct 
outweighs any public detriment, including from a lessening of competition. The ACCC 
conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 

Interim authorisation 

Section 91 of the Act allows the ACCC to grant interim authorisation without making a 
decision on the merits of the application. 

The ACCC will only grant interim authorisation in appropriate circumstances. In many 
circumstances it is not appropriate to do so because interim authorisation allows an 
applicant, for a limited period, to engage in conduct before the ACCC has been able to fully 
assess whether the conduct satisfies the authorisation test. 

Consultation 

On 29 October 2015, the ACCC invited submissions from interested parties in order to 
consider the request for interim authorisation. No submissions were received. 

Further information in relation to the application for authorisation, including any public 
submissions received by the ACCC as this matter progresses, may be obtained from the 
ACCC’s website www.accc.gov.au/authorisations. 

Reasons for decision 

In granting interim authorisation, the ACCC considers that: 

 the competitive dynamic is unlikely to be altered under interim authorisation as it is 
limited to SMRC conducting the tender process. The Project Participants will not 
enter into contracts unless the ACCC issues a final determination granting 
authorisation to enable contracts to be made 

 the application has not been opposed by any interested party 

 the conduct appears likely to result in some public benefit and limited public 
detriment  

 there is benefit in granting interim authorisation as it will allow the Applicants to 
conclude negotiations about an Operator of the MRF and implement future 

http://www.accc.gov.au/authorisations


  

 

 

arrangements for processing of their recycled waste sooner than would otherwise be 
the case. 

Reconsideration of interim authorisation 

The ACCC may review the interim authorisation at any time. The ACCC’s decision in relation 
to the interim authorisation should not be taken to be indicative of whether or not the final 
authorisation will be granted. 


