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9 November 2015 

Richard Chadwick 
Manager - Adjudications 
Australian Competition and Consumer Commission 
23 Marcus Clarke St 
Canberra ACT 2601 
 
By email: adjudication@accc.gov.au 
 
 
Dear Mr Chadwick 
 
Third line forcing notification by BMW Australia Ltd  
 
We act for BMW Australia Ltd (BMW Australia).   
 
We enclose a third line forcing notification on behalf of BMW Australia together with evidence of the 
application fee having been paid.   
 
Please contact us if you have any questions. 
 
 
Yours faithfully 
MinterEllison 
 
 
 
 
 
Contact: Jessica Heyes T: +61 3 8608 2637 
F: +61 3 8608 1637 jessica.heyes@minterellison.com 
Partner: Geoff Carter T: +61 3 8608 2090 
OUR REF: 307037158 
 
enclosure 
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Regulation 71 

Form G 

Commonwealth of Australia 

Competition and Consumer Act 2010 - sub-section 93(1) 

NOTIFICATION OF EXCLUSIVE DEALING 

 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93(1) of the Competition and 

Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind referred to 

subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving 

notice engages or proposes to engage. 

1. Applicant 

(a) Name of person giving notice: 

BMW Australia Ltd (BMW). 

(b) Short description of business carried on by that person: 

BMW is the Australian distributor of imported BMW-branded and MINI-

branded motor vehicles and BMW-branded motorcycles, spare parts, 

accessories and associated products and services. 

BMW has a network of dealers which operate under authorised dealer 

agreements with BMW.  Each dealer operates a business that involves the: 

• sale of new and used cars; 

• sale of parts; 

• service centre; and/or 

• body shop repairs, 

 

in relation to the products and services as described in relation to BMW 

above. 

 

(c) Address in Australia for service of documents on that person: 

c/- Geoff Carter 

Minter Ellison Lawyers 

525 Collins Street 

MELBOURNE  VIC  3000 

 

(d) Electronic address for service of documents on the applicant (this is optional and 

does not replace the need to provide an address in Australia at paragraph (c)): 

geoff.carter@minterellison.com 

 

bblan
Typewritten Text
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2. Notified arrangement 

(a) Description of the goods or services in relation to the supply or acquisition of 

which this notice relates: 

The supply of engine oil for use by BMW dealers in servicing and repairing 

BMW vehicles. 

(b) Description of the conduct or proposed conduct: 

BMW Australia proposes to have arrangements with each of the dealers in its 

network to the effect that, from 1 January 2016, dealers will receive a greater level 

of reimbursement from BMW Australia for BMW Genuine Engine Oil used by 

dealers in the servicing and repair of BMW vehicles, where these services are 

provided under the BMW Service Inclusive and MINI TLC programmes, than 

those dealers would receive if they do not use BMW Genuine Oil. 

 

Dealers will still receive a reimbursement from BMW Australia for oil used in 

providing those services if they do not use BMW Genuine Engine Oil, but the 

amount of reimbursement will be less. 

 

In future, BMW Australia may also provide other financial incentives or benefits to 

dealers to encourage the use of BMW Genuine Engine Oil in other service or 

repair work they undertake for owners of BMW Group vehicles (irrespective of 

whether vehicle is covered under a scheduled servicing cost plan or a warranty, or 

the age of the vehicle).  These incentives may take a range of forms, including 

payment of bonuses. 

 

3. Persons, or classes of persons, affected or likely to be affected by the notified conduct 

(a) Class or classes of persons to which the conduct relates: 

New and existing authorised BMW dealers. 

(b) Number of those persons: 

(i) At present time: 

There are currently 43 dealers. 

(ii) Estimated within the next year: 

Within the next year it is expected that there will be approximately 45 

dealers, as two more are expected to be appointed.  

(c) Where number of persons stated in item 3(b)(i) is less than 50, their names and 

addresses: 

 

Name of dealer Address 

ADELAIDE MOTORS PTY LTD 31-40 WEST TERRACE, ADELAIDE 
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trading as ADELAIDE BMW  SA 5000 

AUTO CLASSIC (WA) PTY LTD 

trading as AUTO CLASSIC 

48 BURSWOOD ROAD, VICTORIA 

PARK WA 6100 

BALLARAT PRESTIGE 

AUTOMOTIVE PTY LTD trading as 

BALLARAT BMW 

1 DAVEYDUKE DRIVE, MITCHELL 

PARK VIC 3355 

FROLAD PTY LTD trading as 

BLACKLOCKS PRESTIGE 

CNR HUME HWY & KAITLERS 

RDS, LAVINGTON NSW 2641 

BMW MELBOURNE PTY LTD 

trading as BMW MELBOURNE 

118 CITY ROAD, SOUTHBANK VIC 

3006 

BMW SYDNEY PTY LTD trading as 

BMW SYDNEY 

65 CRAIGEND STREET, 

RUSHCUTTERS BAY NSW 2011 

SMG EUROPEAN CARS PTY LTD 

trading as BRIGHTON BMW 

363 NEPEAN HIGHWAY, 

BRIGHTON VIC 3186 

LMM HOLDINGS PTY LTD trading 

as BRISBANE BMW 

800 ANN STREET, FORTITUDE 

VALLEY QLD 4006 

BRUCE LYNTON PTY LTD trading as 

BRUCE LYNTON 

84 NERANG STREET, SOUTHPORT 

QLD 4215 

DONCASTER MOTORS PTY LTD 

trading as BUNDOORA BMW 

62 ENTERPRISE DRIVE, 

BUNDOORA VIC 3083 

BALDACCHINO 888 PRESTIGE 

AUTOHAUS PTY LTD trading as 

CANTERBURY BMW 

376-384 CANTERBURY ROAD, 

CANTERBURY NSW 2193 

AXPREY PTY LTD trading as 

CENTRAL WEST PRESTIGE 

CNR SUMMER & PEISLEY 

STREETS, ORANGE NSW 2800 

R.K.KURZ PTY LTD trading as 

COASTLINE BMW 

770 NICKLIN WAY, CURRIMUNDI 

QLD 4551 

COL CRAWFORD PTY LTD trading 

as COL CRAWFORD MOTORS 

497 PITTWATER ROAD, 

BROOKVALE NSW 2100 

CITISERVICES PTY LTD trading as 

DARWIN BMW 

544 STUART HIGHWAY, 

WINNELLIE NT 0820 

DONCASTER MOTORS PTY LTD 

trading as DONCASTER BMW 

812-814 DONCASTER ROAD, 

DONCASTER VIC 3108 

DWYERS PTY LTD trading as 

DWYERS 

40-44 CROWN STREET, 

WOLLONGONG NSW 2500 

RPBJ PTY LTD trading as GEELONG 212-224 LATROBE TERRACE, 
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BMW GEELONG VIC 3220 

TASMANIAN AUTOMOTIVE 

GROUP PTY LTD trading as 

HOBART AUTOHAUS 

23 BARRACK STREET, HOBART 

TAS 7000 

J T FOSSEY (SALES) PTY LTD 

trading as J T FOSSEY 

501 PEEL STREET, TAMWORTH 

NSW 2340 

PPT INVESTMENTS PTY LTD 

trading as KLOSTER BMW 

934 HUNTER STREET, 

NEWCASTLE WEST NSW 2302 

TASMANIAN AUTOMOTIVE 

GROUP PTY LTD trading as 

LAUNCESTON BMW 

85 BATHURST STREET, 

LAUNCESTON TAS 7250 

PROAUTO NARELLAN PTY 

LIMITED trading as MACARTHUR 

BMW 

11 YARNMOUTH PLACE,         

NARELLAN NSW 2567 

 

TUNTRENT PTY LTD trading as 

MCGUIGAN BMW 

140 HASTINGS RIVER DRIVE, 

PORT MACQUARIE NSW 2444 

HAYDAN PTY LTD trading as 

MILDURA BMW 

CNR 7TH ST & ETIWANDA AVE, 

MILDURA VIC 3500 

SMG EUROPEAN CARS PTY LTD 

trading as MORNINGTON BMW 

181 MORNINGTON-TYABB ROAD, 

MORNINGTON VIC 3931 

MOTORLINE PTY LTD trading as 

MOTORLINE 

EXIT 23 (STHBOUND), EXIT 24 

(NTHBOUND) M1 MOTORWAY, 

DAISY HILL QLD 4127 

PRESTIGE MOTORS 

(NORTHSHORE) PTY LTD trading as 

NORTH SHORE BMW 

676 PACIFIC HWY, CHATSWOOD 

NSW 2067 

HILLIS FORD PTY LTD trading as 

RIVERINA BMW 

41 HAMMOND AVENUE, WAGGA 

WAGGA NSW 2650 

ROLFE MOTOR CORPORATION 

NO.6 PTY LIMITED trading as 

ROLFE CLASSIC BMW 

2 BOTANY STREET, PHILLIP ACT 

2606 

AARON BRAIN MOTOR GROUP 

PTY LTD trading as SHEPPARTON 

BMW 

8002 MELBOURNE ROAD, 

SHEPPARTON VIC 3630 

BAYFORD GROUP PTY LTD trading 

as SOUTH YARRA BMW 

145-149 WILLIAMS ROAD, 

PRAHRAN VIC 3181 

ZANARDO & RODRIQUEZ SALES 

& SERVICE PTY LTD trading as 

101-107 PRINCES HWY, SYLVANIA 

NSW 2224 
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SYLVANIA BMW 

SYMES MOTORS PTY LTD trading 

as SYMES MOTORS 

239-241 HIGH STREET, BENDIGO 

VIC 3550 

J&J ARMSTRONG INVESTMENTS 

PTY LTD trading as TOOWOOMBA 

BMW 

CNR ANZAC AVENUE & JAMES 

ST, TOOWOOMBA QLD 4350 

PICKERING CORPORATION PTY 

LTD trading as TOWNSVILLE BMW 

719 STURT STREET, TOWNSVILLE 

QLD 4810 

TRIVETT CLASSIC PTY LTD trading 

as TRIVETT CLASSIC  

40-52 CHURCH STREET, 

PARRAMATTA NSW 2150 

VALLEY MOTOR GROUP PTY LTD 

trading as VALLEY PRESTIGE BMW 

CNR PRINCESS HWY & COONOC 

RD, TRARALGON VIC 3844 

JOWETT MOTOR GROUP PTY LTD 

trading as WAVERLEY BMW 

579 SPRINGVALE ROAD, 

MULGRAVE VIC 3170 

WESTCO CAIRNS PTY LTD trading 

as WESTCO MOTORS 

207-209 NEWELL STREET, CAIRNS 

QLD 4870 

AUTO CLASSIC (WA) PTY LTD 

trading as WESTCOAST BMW 

17 LUISINI ROAD, WANGARA WA 

6065 

LMM HOLDINGS PTY LTD trading 

as WESTSIDE BMW 

275 MONIER ROAD, DARRA QLD 

4076 

SMG HOLDINGS PTY LTD trading as 

WORTHINGTON BMW 

CNR CENTRAL COAST HWY & 

KANGOO ROAD, KARIONG NSW 

2250 

 

4. Public benefit claims  

(a) Arguments in support of notification: 

We believe the notified conduct will generate a number of public benefits.  These 

are set out in more detail in Annexure 1. 

 

(b) Facts and evidence relied upon in support of these claims: 

Please refer to Annexure 1. 

 

5. Market definition  

Provide a description of the market(s) in which the goods or services described at 2(a) are 

supplied or acquired and other affected markets including: significant suppliers and 

acquirers; substitutes available for the relevant goods or services; any restriction on the 

supply or acquisition of the relevant goods or services (for example geographic or legal 

restrictions): 
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Please refer to Annexure 1.  

 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the notification, in 

particular the likely effect of the notified conduct on the prices of the goods or 

services described at 2(a) above and the prices of goods or services in other 

affected markets: 

We do not believe that the notified conduct causes any identifiable detriment 

to the public.  Please refer to Annexure 1.  

(b) Facts and evidence relevant to these detriments: 

Not applicable. 

7. Further information 

Name, postal address and contact telephone details of the person authorised to provide 

additional information in relation to this notification: 

 

c/- Geoff Carter 

Minter Ellison Lawyers 

525 Collins Street 

MELBOURNE  VIC  3000 

 

Telephone (03) 8608 2090 

 

Dated 9 November 2015 

 

Signed by/on behalf of the applicant 

 
(Signature) 

Geoff Carter 

(Full Name) 

Minter Ellison  

(Organisation) 

Partner 

(Position in Organisation) 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 

evidence that they wish the Commission to take into account in assessing their 

notification. 

2. Where there is insufficient space on this form to furnish the required information, the 

information is to be shown on separate sheets, numbered consecutively and signed by or 

on behalf of the applicant. 

3. If the notice is given by or on behalf of a corporation, the name of the corporation is to be 

inserted in item 1(a), not the name of the person signing the notice, and the notice is to be 

signed by a person authorised by the corporation to do so. 

4. Describe that part of the business of the person giving the notice in the course of the 

which the conduct is engaged in. 

5. If particulars of a condition or of a reason of the type referred to in section 47 of the 

Competition and Consumer Act 2010 have been reduced in whole or in part to writing, a 

copy of the writing is to be provided with the notice.  

6. Describe the business or consumers likely to be affected by the conduct. 

7. State an estimate of the highest number of persons with whom the entity giving the notice 

is likely to deal in the course of engaging in the conduct at any time during the next year. 

8. Provide details of those public benefits claimed to result or to be likely to result from the 

proposed conduct including quantification of those benefits where possible. 

9. Provide details of the market(s) likely to be affected by the notified conduct, in particular 

having regard to goods or services that may be substitutes for the good or service that is 

the subject matter of the notification.  

10. Provide details of the detriments to the public which may result from the proposed 

conduct including quantification of those detriments where possible. 

11. If an address is to be provided in this form, an electronic address may be provided in 

addition to the address required.  
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Annexure 1 - Supporting submission 

 

1. Background 

1.1 BMW Australia is part of the BMW Group which from time to time enters into global oil 

supply arrangements with multinational oil companies.  The BMW Group entered into a 

global oil supply arrangement with Shell International Petroleum Company Limited 

(Shell) with effect from 1 January 2015 and is now implementing a new global oil 

strategy.       

1.2 In conjunction with Shell and its local affiliates, the BMW Group has developed a 'BMW 

Genuine Engine Oil' (BMW Genuine Oil).  BMW Genuine Oil is a high quality oil that 

has been specifically designed to meet the current and anticipated technical requirements 

of BMW Group engines.   

2. Notified conduct 

2.1 BMW Australia proposes to have arrangements with each of the dealers in its network to 

the effect that, from 1 January 2016, dealers will receive a greater level of reimbursement 

from BMW Australia for BMW Genuine Oil used by dealers  in the servicing and repair 

of BMW vehicles, where these services are provided under the BMW Service Inclusive 

and MINI TLC programmes, than those dealers would receive if they do not use BMW 

Genuine Oil. 

2.2 Dealers will still receive a reimbursement from BMW Australia for oil used in providing 

those services if they do not use BMW Genuine Engine Oil, but the amount of 

reimbursement will be less. 

2.3 In future, BMW Australia may also provide other financial incentives or benefits to 

dealers to encourage the use of BMW Genuine Oil in other service or repair work they 

undertake for owners of BMW Group vehicles (irrespective of whether the vehicle is 

covered under a scheduled servicing cost plan or a warranty, or the age of the vehicle).  

These incentives may take a range of forms, including payment of bonuses. 

2.4 Such arrangements could potentially be construed as: 

(a) BMW Australia supplying services, ie the right to become or continue to be a 

BMW dealer, to a dealer on the condition that the dealer acquires BMW Genuine 

Oil from an unrelated third party (ie Shell or its local affiliates); or 

(b) BMW Australia: 

(i) giving or allowing, or offering to give or allow, a discount, allowance, 

rebate or credit in relation to the supply or proposed supply of services by 

BMW Australia to the dealer, on the condition that the dealer acquires 

BMW Genuine Oil from an unrelated third party (ie Shell or its local 

affiliates); or 

(ii) refusing to give or allow a discount, allowance, rebate or credit in relation 

to the supply or proposed supply of services by BMW Australia to a dealer, 

for the reason that the dealer has not acquired, or not agreed to acquire, 

BMW Genuine Oil from an unrelated third party (ie Shell or its local 

affiliates).  
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2.5 Our client is therefore concerned that the above conduct could be characterised in a way 

which could technically contravene sections 47(6) and (7) of the CCA.   

2.6 Out of an abundance of caution, in order to minimise the risk of contravening sections 

47(6) and (7), our client wishes to notify the conduct described above under section 93(1). 

3. Competition analysis 

3.1 We submit on behalf of our client that the Commission should not serve a notice under 

section 93(3A) of the CCA because the conduct in question: 

(a) will not adversely affect competition in any relevant market; and  

(b) will result in public benefits and no identifiable public detriment.  

4. Relevant markets 

4.1 We submit that the relevant market for considering the competitive effect of BMW 

Australia's conduct is the market for the supply of consumables used in the after-market 

servicing and maintenance of vehicles, including engine oil and fuel system additives.   

Public benefits 
 

4.2 The notified conduct will generate a number of benefits to current and future owners of 

BMW vehicles, including that:  

(a) BMW Genuine Oil has been designed to complement and enhance the 

performance of BMW engines as far as possible.  Providing incentives to dealers 

to use BMW Genuine Oil is likely to result in increased use of that oil by dealers, 

which in turn is likely to result in improvements in efficiency and operation of 

BMW vehicles.  It may reduce the frequency and extent of the requirement to 

service BMW vehicles and keep the vehicles within performance specifications for 

longer; and 

(b) increased use of BMW Genuine Oil is intended to significantly increase customer 

satisfaction, customer loyalty and retention, as well as strengthen the BMW 

product and brand experience.    

4.3 The notified conduct will also generate a number of other public benefits, including: 

(a) more consistent use of a high-quality oil will promote the quality and consistency 

of the services provided by dealers, and therefore contribute to the value of the 

BMW dealer network as a whole; 

(b) increased use of BMW Genuine Oil will promote the efficient operation and 

management of the BMW dealer network through increased use of compatible oil; 

and 

(c) increased use of BMW Genuine Oil is also likely to result in more efficient and 

effective bargaining between BMW dealers and the oil supplier, which may result 

in: 

(i) improved price and non-price supply terms; and 
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(ii) cost and time savings, as dealers' need to individually search for and 

negotiate oil supply terms will be reduced. 

Public detriment 
 

4.4 Dealers will suffer little, if any identifiable detriment because: 

(a) they can continue to choose to use oil other than BMW Genuine Oil in servicing 

BMW vehicles if they wish to do so; 

(b) dealers were notified of the proposed change to the oil reimbursement 

arrangements on 8 October 2015, while the proposed arrangements would take 

effect from 1 January 2016.  As such, dealers have a grace period in which they 

can use up their current oil stocks and build up their BMW Genuine Oil stocks if 

they intend to use BMW Genuine Oil in future; and 

(c) as mentioned, the incentives given to encourage the use of BMW Genuine Oil is 

intended to significantly increase customer satisfaction, customer loyalty and 

retention, as well as strengthen the BMW product and brand experience.   This will 

be of substantial benefit to dealers. 

4.5 BMW considers that there will be little, if any, identifiable detriment to any other classes 

of persons flowing from the notified conduct.    

4.6 Owners and future owners of BMW vehicles remain free to have their vehicles serviced 

elsewhere and to use (or procure the use of) a different brand of oil in servicing their 

vehicles if they so wish. 

5. Conclusion 

5.1 For the reasons set out above, we do not believe the Commission should serve a notice 

under section 93(3A) of the CCA in respect of the attached notifications.  This is because 

the notified conduct will cause little, if any, identifiable detriment and will generate 

public benefits. 




