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Summary 

The ACCC proposes to grant authorisation for 10 years to the Board of Airline 
Representatives of Australia Inc (BARA) to continue to collectively bargain on 
behalf of its current and future members and to give effect to arrangements for 
the acquisition of Essential Aviation Services from operators of international 
airports and other particular service providers.  

Next steps 

The ACCC will seek submissions in relation to this draft determination before 
making its final decision.  

The application for authorisation 

1. On 29 October 2014 BARA applied for the revocation of authorisation A91200, 
and the substitution of authorisation A91466 (re-authorisation) on behalf of its 
current and future members. Authorisation A91200 was granted subject to 
conditions on 14 May 2010 and will expire on 5 June 2015. 

2. BARA is seeking re-authorisation for 7 years to enable it to continue to 
collectively bargain on behalf of its members (international airlines) and to give 
effect to arrangements for the acquisition of ‘Essential Aviation Services’ with 
operators of international airports and other relevant service providers. 

3. Specifically, on behalf of itself and its current and future members, BARA seeks 
authorisation to collectively negotiate and give effect to arrangements for the 
acquisition of Essential Aviation Services1 from: 

(a) the operators of Designated International Airports2; 

(b) Airservices Australia; 

(c) Bureau of Meteorology; 

(d) Unisys Australia; 

(e) any other supplier that is the sole provider of those services at the relevant 
Designated International Airport; and 

(f) suppliers or potential suppliers of Australian Government-mandated security 
services that exhibit natural monopoly characteristics, where: 

a. the supplier or potential supplier requests or consents in writing to 
negotiate collectively with BARA members through BARA; and 

                                                
1
  Essential Aviation Services are defined in Annexure A to BARA’s submission filed with the 

application for re-authorisation. Such services include aeronautical services, staff-related 
access services, essential office and operational accommodation, airline communication 
systems, common user terminal equipment, air traffic control services, aviation rescue and 
fire fighting services and aviation weather services. 

2
  Designated International Airports is defined in Annexure A to BARA’s submission filed with 

the application for re-authorisation. The relevant airports are set out at paragraph 13 of this 
determination. 
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b. prior to commencing negotiations, BARA provides the ACCC with: 

i. a description of the Australian Government-mandated security 
requirement proposed to be negotiated; and 

ii. a copy of the supplier’s written consent to negotiate 
collectively with BARA pursuant to the terms of this 
authorisation, 

  including making and giving effect to arrangements or understandings in relation 
to the terms and conditions (including price) for the acquisition of those services. 

4. BARA has proposed that: 

(a) no party shall be compelled to engage in collective negotiations; and 

(b) BARA shall not bind any members to any terms or conditions negotiated by 
BARA – each member must make its own decision whether to accept the 
terms and conditions offered by a supplier as a result of BARA’s negotiations. 

5. Together, paragraphs 3 and 4 form the Proposed Conduct for re-authorisation. 

6. The Proposed Conduct broadly incorporates the conditions that were imposed by 
the ACCC in authorisation A91200. The conditions placed restrictions on 
collective negotiations with service providers not specifically identified in the 
determination including that they must be the sole provider of the essential 
airport service at a designated international airport. The conditions also required 
BARA to notify the ACCC in writing of any such parties within 5 business days of 
the first approach by BARA to that provider. 

7. In addition, BARA has replaced the term ‘Essential Airport Services’ with 
‘Essential Aviation Services’, however the services covered are substantially the 
same. 

Background 

8. BARA is an incorporated association and is the peak industry representative 
organisation for international airlines in Australia. There are currently 29 member 
airlines3 which collectively account for 90% of all international passenger flights 
to and from Australia. However, the size of BARA’s member airlines in Australia 
varies with some offering multiple daily services from a number of airports, while 
others operate one flight per day from a particular airport. 

9. BARA submits that its role is to provide a collective voice on issues that affect 
international aviation including economic policy, legislative and regulatory 
arrangements. BARA further submits that a core service it provides to its 
members is to conduct collective negotiations for the acquisition of Essential 
Aviation Services to enable its member airlines to obtain these services on more 
cost-effective terms, allowing members to focus their efforts on operating and 
growing their respective businesses in Australia. 

                                                
3
  A current list of BARA’s members is set out at Attachment B to its submission filed in support 

of its application for re-authorisation and are listed in Attachment A to this draft determination. 
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10. While BARA collectively negotiates on behalf of its members, it does not have 
any actual or ostensible authority to enter into any agreements so as to bind its 
members. 

11. BARA notes that Qantas Airways and Virgin Australia maintain dedicated 
planning and pricing teams in undertaking negotiations over the provision and 
pricing of Essential Aviation Services. Both airlines undertake their own separate 
negotiations with suppliers in addition to participating in BARA’s collective 
negotiations. BARA submits that this in part reflects their domestic operations, 
with which BARA has no involvement. 

12. BARA does not consider that there have been any material changes in market 
conditions that concern the provision and pricing of Essential Aviation Services 
since the ACCC’s 2010 authorisation. 

13. BARA has sought re-authorisation to negotiate with Designated International 
Airports which include: 

 Adelaide 

 Brisbane 

 Cairns 

 Darwin 

 Melbourne 

 Perth 

 Sydney 

 Gold Coast. 

14. With respect to international passenger traffic, the most significant airports by 
international passenger numbers are Sydney, Melbourne, Brisbane and Perth. 
Each of the international airports is the sole provider of airport services in their 
respective markets. Brisbane, Melbourne, Perth and Sydney Airports are subject 
to ‘light-handed’ economic regulation while Adelaide, Darwin and Gold Coast 
airports are subject to a self-administered monitoring regime.4 Cairns Airport is 
not subject to either scheme. 

15. The ACCC’s regulatory role relating to the monitored airports began in 1997. 
Previously, the ACCC’s role was specified in the Prices Surveillance Act 1983 
and involved administering price caps, assessing price notifications, price 
monitoring and quality of service monitoring. 

16. The ACCC’s current regulatory role involves monitoring the performance of the 
airports under directions pursuant to the Competition and Consumer Act 2010 
(the CCA) as well as the Airports Act and associated regulations. More 
specifically, the monitored airports are currently subject to: 

                                                
4
  In 2009, the Government released the National Aviation Policy White Paper, which resulted in 

the introduction of a self-administered price and quality of service monitoring regime for 
‘second-tier' airports. The Government encouraged Cairns Airport to also participate in the 
scheme, although it was not required to by legislation. Under the self-administered scheme, 
participating airports would be expected to disclose on their website, prices of aeronautical 
services, car parking services, various quality of service outcomes, and complaint-handling 
procedures and outcomes. 
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 prices, costs and profits monitoring under directions made under section 
96ZK of the CCA 

 financial accounts reporting under Part 7 of the Airports Act 

 quality of service monitoring under Part of 8 the Airports Act. 

17. The ACCC’s airport monitoring report for 2012-13 is available on the ACCC’s 
website: www.accc.gov.au/publications/airport-monitoring-reports/airport-
monitoring-report-2012-13 

18. In addition, Declaration 93 under s. 95X of the CCA requires Sydney Airport to 
notify the ACCC if it intends to increase the prices of its aeronautical services 
and facilities provided to regional air services. Declaration 93 was issued on 12 
June 2013, commenced on 1 July 2013 and will cease 30 June 2016. 

19. Airservices Australia is the monopoly provider of air navigation services and 
aviation rescue and fire fighting services and is also subject to the prices 
notification provisions contained in the CCA. The ACCC’s consideration of 
Airservices Australia’s 2014 price notification is available on the ACCC’s website: 
https://www.accc.gov.au/regulated-infrastructure/airports-
aviation/airservices-australia-2014 

20. BARA submits that services provided by Airservices Australia represent a 
substantial cost component for international airlines operating to and from 
Australia and that the investments Airservices Australia makes in its air 
navigation technologies directly impact on the efficiency of airline operations 
including flight times and fuel burn. BARA further submits that the efficiency and 
service quality of Airservices Australia can therefore translate into meaningful 
reductions in both the prices paid by member airlines and total airline operating 
costs. 

21.  The Bureau of Meteorology (BOM) is Australia’s national weather, climate and 
water agency. It provides observational, meteorological, hydrological and 
oceanographic services and undertakes research into science and environment 
related issues. BARA submits that its discussions with the BOM for aviation-
related weather services have led to improvements in the transparency of costs 
and that the BOM is now providing more data to justify its charges. 

22. Unysis is the current provider of Government-mandated security services. BARA 
submits that it has negotiated ongoing improvements in the cost and quality of 
the services provided by Unysis to its members. 

Consultation  

23. The ACCC invited submissions from a wide range of parties seeking comment on 
the application for re-authorisation. The ACCC received 17 public submissions, 
of which, 16 were either in support of the application for re-authorisation or did 
not object.  

24. Significantly, these submissions were received from various airports, other 
service providers and a potential service provider, Rockwell Collins, in addition to 
several international airlines.  

25. Submissions from the service providers and international airlines generally noted 
the key benefits as reduced transaction costs and improved commercial 

http://www.accc.gov.au/publications/airport-monitoring-reports/airport-monitoring-report-2012-13
http://www.accc.gov.au/publications/airport-monitoring-reports/airport-monitoring-report-2012-13
https://www.accc.gov.au/regulated-infrastructure/airports-aviation/airservices-australia-2014
https://www.accc.gov.au/regulated-infrastructure/airports-aviation/airservices-australia-2014
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outcomes. These submissions generally did not raise concerns about any likely 
detriments to arise from re-authorisation. 

26. Rockwell Collins supports the proposal to enable BARA to collectively negotiate 
with potential suppliers of Australian Government-mandated security services 
that exhibit natural monopoly characteristics and that it would be a means by 
which it could compete for the provisions of such services in a more efficient and 
open manner as compared to seeking to engage and negotiate with airlines 
individually. 

27. JumpJet Airlines Limited does not support the re-authorisation. It submits that it 
has ‘distinct reservations about any participation with the current Board of Airline 
Representatives that do not, in fact, represent the interests of Single Aviation 
Market (SAM) Airlines.’ It further submits that it sees no advantage from the 
continuation of BARA in its current form. 

28. Further information in relation to the application for re-authorisation, including the 
public submissions received by the ACCC, may be obtained from the ACCC’s 
website www.accc.gov.au/authorisations. 

ACCC assessment  

29. The ACCC’s assessment of the Proposed Conduct is in accordance with the 
relevant net public benefits tests5 contained in the Competition and Consumer 
Act 2010 (the CCA). In broad terms, the ACCC may grant authorisation if it is 
satisfied that the likely benefit to the public from the Proposed Conduct would 
outweigh the likely detriment to the public, including from any lessening of 
competition. 

30. In its assessment of the application the ACCC has taken into account:   

 the application and submissions received from the applicant and interested 
parties;6 

 other relevant information available to the ACCC, including information 
from consideration of previous matters;7 

 the likely future without the Proposed Conduct that is the subject of the 
authorisation.8 In particular, the ACCC considers that, absent the Proposed 
Conduct, it is likely that BARA’s members would no longer collectively 
negotiate with airports and other providers of Essential Aviation Services, 
and that as a result, many of BARA’s members may be provided with 
standard terms and conditions imposed by the suppliers with limited 
opportunity for negotiation;  

 the relevant areas of competition likely to be affected by the Proposed 
Conduct, particularly competition for the acquisition of Essential Aviation 
Services and the supply of  international air transport including passenger 
and freight transport and the sale of air travel. This is consistent with the 
ACCC’s consideration of BARA’s applications for authorisation in 2005 and 
2010 and remains relevant;  

                                                
5
  Subsections 90(5A), 90(5B), 90(6), 90(7), 91C(4) and 91C(7)  of the CCA. 

6
  Please see the ACCC’s Public Register for more details, including a list of parties consulted. 

7
  See the ACCC’s previous considerations of BARA’s applications for authorisation, A91200 in 

2010 and A30232 in 2005. 
8
  For more discussion see paragraphs 5.20-5.23 of the ACCC’s Authorisation Guidelines. 

http://www.accc.gov.au/authorisations
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 the seven year authorisation period requested; and 

 that no collective boycott activity is proposed and participation in the 
Proposed Conduct is voluntary. Importantly, each BARA member must 
make its own decision whether to accept the terms and conditions offered 
by a supplier as a result of the proposed collective negotiation. 

Public benefits 

31. BARA submits that the collective negotiation process under the previous 
authorisations has resulted in public benefits including: 

 substantial transactional efficiencies, both for BARA members and for 
suppliers of Essential Aviation Services 

 a greatly improved ability for BARA members to have meaningful input into 
negotiations with suppliers 

 promotion of efficient infrastructure investment through the provision to 
suppliers of more accurate data on members’ collective service 

 provision of improved information to members about services to be 
negotiated and the contractual supply terms being offered 

 an enhanced ability for BARA to contribute to the safety and 
competitiveness of Australia’s international aviation industry. 

32. BARA submits that these benefits will continue if re-authorisation is granted. 
BARA also submits that authorising BARA to negotiate with potential suppliers of 
Australian Government-mandated security services will: 

 permit BARA to assist with the efficient and effective implementation of any 
future security requirements 

 facilitate market entry and provide competition in markets in which 
competition otherwise would not be possible by enabling BARA to conduct 
industry-wide tenders.  

33. In its 2010 determination, the ACCC accepted that authorisation for BARA to 
continue to collectively bargain would result in public benefits including improved 
bargaining power and input into contracts, transaction cost savings and a small 
benefit through more efficient infrastructure investment. 

34. As noted previously, the ACCC considers that in the absence of the collective 
bargaining conduct, BARA members would be required to negotiate individually 
with airports and other providers of Essential Aviation Services.  

35. Each individual airline will incur resource costs to negotiate with airports and 
other providers of Essential Aviation Services, including time spent by staff and 
executives to prepare for and attend negotiations as well as legal and expert 
advisor costs.   Similarly, each airport and other provider of Essential Aviation 
Services would incur resource costs to negotiate with individual airlines. In 
bilateral negotiations between airlines and service providers, each will weigh 
these costs against the expected benefits from continued negotiation and will 
cease negotiations when they consider that the costs are likely to outweigh the 
benefits.  This may mean that negotiations cease even when further benefits are 
attainable. Where the resource costs to negotiate are considerable, there may be 
little or no bilateral negotiation and airlines may be provided with a standard form 
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contract prepared by an airport or another service provider. This is more likely to 
be the case for airlines with a relatively small Australian presence. 

36. Collective bargaining is likely to result in public benefits from resource cost 
savings associated with the pooling and sharing of resources. By reducing the 
resource cost of negotiating for all parties, it is likely that more contractual issues 
will be able to be addressed, because each party can obtain the benefit from 
negotiating these issues at less cost to themselves, resulting in more 
comprehensive and efficient contracts of greater benefit to all parties. 

37. BARA’s estimates that it generates around $2 million in transaction cost savings 
for its member airlines for every agreement negotiated with the major 
international airports.9 However this analysis assumes that BARA’s members 
would each invest considerable time and resources in individual negotiations with 
service providers. The ACCC considers that many airlines would be unlikely to 
devote significant resources to individual negotiation given their limited scale in 
Australia, so this estimate may overstate potential cost savings.  Nonetheless, 
the ACCC considers that the Proposed Conduct is likely to confer public benefits 
by facilitating cost savings through the pooling and sharing of resources and, 
potentially, more mutually beneficial contract outcomes. 

 

38. In addition, the ACCC accepts that there may be some public benefits in the form 
of promoting more efficient infrastructure investment and reducing information 
asymmetries. Further the ACCC accepts that to the extent the Australian 
Government mandates new security requirements, the Proposed Conduct may 
assist with its implementation including through enabling BARA to conduct 
industry-wide tender processes. 

39. The ACCC is satisfied based on the information before it that the Proposed 
Conduct, which is similar to the conduct previously authorised by the ACCC has 
resulted and will be likely to continue to result in public benefits, primarily in the 
form of transaction cost savings and greater input into contracts. 

Public detriments 

40. BARA submits that there is no evidence that its activities as previously 
authorised have impacted the competitive supply of Essential Aviation Services 
or international air services. Rather, BARA submits that its collective negotiations 
are pro-competitive because: 

 collective bargaining helps to address the imbalance likely to exist between 
international airlines and sole suppliers of Essential Aviation Services 

 the process is voluntary for all parties 

 BARA facilitates the orderly and timely rollout of infrastructure necessary 
for international airlines to compete in Australia 

 BARA facilitates new market entry by reducing the operating costs of its 
members, thereby promoting increased competition for international air 
services 

                                                
9
  See section 4.1 of BARA’s submission, 29 October 2014, p.17. 
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 the level of competition between BARA member airlines for Essential 
Aviation Services is low 

 there is no inappropriate sharing of information by BARA or between its 
members.  

41. The ACCC notes that collective negotiations by BARA have been in effect for 
nearly 10 years. The ACCC has not received any complaints relating to BARA’s 
conduct since authorisation was initially granted in 2005. 

42. Consistent with its assessment in 2010, the ACCC considers that the Proposed 
Conduct is unlikely to result in public detriment because: 

 The proposed collective bargaining arrangements are voluntary for all 
parties. In particular, BARA shall not bind any members to any terms or 
conditions it negotiates - each member must make its own decision 
whether to accept the terms and conditions offered by a supplier as a result 
of BARA's negotiations. 

 The level of competition or rivalry between BARA’s members in their 
acquisition of Essential Aviation Services is likely to remain low. 

 The Proposed Conduct does not involve any collective boycott activity. 

 The composition of the bargaining group and targets are adequately 
defined by the Proposed Conduct. That is, reauthorisation would enable 
BARA to collectively bargain on behalf of its membership with providers of 
Essential Aviation Services that meet particular criteria as described in 
paragraph 3. 

Conditions 

43. Although BARA’s existing authorisation is subject to conditions, BARA has 
sought to include, to a large extent, the existing conditions into the description of 
the Proposed Conduct for which re-authorisation is sought.10 The ACCC does not 
consider that further conditions are required. 

Balance of public benefit and detriment 

44. For the reasons outlined in this draft determination, on balance, the ACCC 
considers that the Proposed Conduct is likely to result in public benefit that would 
outweigh any public detriment, including from any lessening of competition. 
Accordingly, the ACCC is satisfied, that the relevant net public benefit tests are 
met. 

Length of authorisation 

45. The CCA allows the ACCC to grant authorisation for a limited period of time.11 
The ACCC generally considers it appropriate to grant authorisation for a limited 
period of time, so as to allow an authorisation to be reviewed in the light of any 
changed circumstances. 

                                                
10

  See paragraph 6 for a description of the existing conditions that are to a large extent 
incorporated into the Proposed Conduct. 

11
  Section 91(1). 
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46. In this instance, BARA seeks re-authorisation for 7 years. BARA submits that it 
has been authorised by the ACCC to engage in collective negotiation on behalf 
of its members for almost ten years and that in that time, the authorised conduct 
has delivered substantial benefits. BARA further submits that no relevant 
suppliers have elected not to participate in BARA’s collective negotiation 
processes and there have been no public detriments of which BARA is aware. 

47. The ACCC notes the widespread support for authorisation of BARA’s application 
for re-authorisation to collectively bargain on behalf of its members from 
providers of Essential Aviation Services and BARA’s members in particular. 
Further, the ACCC notes the absence of any complaints against BARA’s conduct 
under the previous authorisations. In the circumstances, the ACCC proposes to 
grant authorisation for a further 10 years. 

Draft determination 

The application 

48. The application for re-authorisation was made using Form FC, under subsection 
91C) of the CCA. Re-authorisation is sought as the Proposed Conduct may 
contain a cartel provision or may have the purpose or effect of substantially 
lessening competition within the meaning of section 45 of the CCA.  

49. Re-authorisation is sought to collectively negotiate and give effect to 
arrangements for the acquisition of Essential Aviation Services from: 

(a) the operators of Designated International Airports; 

(b) Airservices Australia; 

(c) Bureau of Meteorology; 

(d) Unisys Australia; 

(e) any other supplier that is the sole provider of those services at the relevant 
Designated International Airport; and 

(f) suppliers or potential suppliers of Australian Government-mandated security 
services that exhibit natural monopoly characteristics, where: 

a. the supplier or potential supplier requests or consents in writing to 
negotiate collectively with BARA members through BARA; and 

b. prior to commencing negotiations, BARA provides the ACCC with: 

i. a description of the Australian Government-mandated security 
requirement proposed to be negotiated; and 

ii. a copy of the supplier’s written consent to negotiate 
collectively with BARA pursuant to the terms of this 
authorisation, 

  including making and giving effect to arrangements or understandings in relation 
to the terms and conditions (including price) for the acquisition of those services. 



 

 

Draft Determination A91466 10 

50. Under the Proposed Conduct: 

(a) no party shall be compelled to engage in collective negotiations; and 

(b) BARA shall not bind any members to any terms or conditions negotiated by 
BARA – each member must make its own decision whether to accept the 
terms and conditions offered by a supplier as a result of BARA’s negotiations. 

The net public benefit test 

51. For the reasons outlined in this draft determination, the ACCC is satisfied, 
pursuant to sections 90(5A), 90(5B), 90(6) and 90(7) of the CCA, that in all the 
circumstances the Proposed Conduct for which authorisation is sought is likely to 
result in a public benefit that would outweigh any likely detriment to the public 
constituted by any lessening of competition arising from the Proposed Conduct. 

Conduct which the ACCC proposes to authorise 

52. The ACCC proposes to revoke authorisation A91200 and grant authorisation 
A91466 in substitution. The proposed substitute authorisation is in relation to the 
Proposed Conduct as described at paragraphs 41-42 for a period of 10 years,  

53. Under section 88(10) of the CCA, the ACCC proposes to extend the 
authorisation to future parties to the Proposed Conduct. 

54. This draft determination is made on 11 February 2015. 

Next steps 

55. The ACCC now seeks further submissions on the draft. In addition, the applicant 
or any interested party may request that the ACCC hold a conference to discuss 
the draft determination, pursuant to section 90A of the CCA. 
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Attachment A – BARA Members 
 

AIRCALIN 

AIR CANADA 

AIR INDIA 

AIR MAURITIUS 

AIR NEW ZEALAND 

AIR VANUATU 

ASIANA AIRLINES 

CATHAY PACIFIC AIRWAYS 

CHINA SOUTHERN AIRLINES 

DELTA AIR LINES 

EMIRATES 

ETIHAD AIRWAYS 

EVA AIR 

FIJI AIRWAYS 

GARUDA INDONESIA 

JAPAN AIRLINES 

KOREAN AIR 

MALAYSIA AIRLINES 

PHILIPPINE AIRLINES 

QANTAS AIRWAYS 

QATAR AIRWAYS 

ROYAL BRUNEI AIRLINES 

SINGAPORE AIRLINES 

SOUTH AFRICAN AIRWAYS 

THAI AIRWAYS 

TURKISH AIRLINES 

UNITED AIRLINES 

VIETNAM AIRLINES 

VIRGIN AUSTRALIA 
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