
 SUBMISSION OF GERARD LIGHTING PTY LTD 

RESPONSE TO SUBMISSION MADE BY ELPOWER PTY LTD 

1. This submission is made in support of the Notification of Exclusive Dealing 

(Form G) filed with the Australian Competition and Consumer Commission 

(ACCC) by Gerard Lighting Pty Ltd (Gerard Lighting) dated 24 June 2015 (the 

Notification). Gerard Lighting became aware that, in response to the Notification, 

Elpower Pty Ltd (Elpower) made a submission that was placed on the ACCC 

public register. This submission also responds to the Elpower submission. 

2. This submission incorporates information received from CMP Controls Pty Ltd 

(CMP). 

3. The Notification relates to a proposed Agreement for the distribution and sale of 

Products between Gerard Lighting and CMP (the Agreement). 

4. Section 47(1) of the Competition and Consumer Act 2010 (Cth) (the Act) prohibits 

the practice of exclusive dealing. If a corporation engages or proposes to engage in 

exclusive dealing, it may give the ACCC a notice setting out the particulars of that 

conduct pursuant to s 93(1).1 Essentially, once notice is given properly, s 93 acts as 

a statutory protection against a finding that a corporation might be in breach of 

s 47: see s 93(7).  

5. The ACCC may give notice to the corporation that the conduct is not approved if: 

5.1 it is satisfied that the conduct has the purpose or effect of substantially 

lessening competition; and 

5.2 in all the circumstances,  

(a) there is no benefit to the public; or 

(b) any benefit to the public is outweighed by the detriment to the 

public constituted by any lessening in competition.2 

6. Gerard Lighting submits that the ACCC should not provide a notice under s 93(3) 

as the Agreement: 

6.1 does not substantially lessen competition; and 

                                                 
1  A notice should not be taken as an admission that the corporation has or will engage in 

exclusive dealing as defined in s 47. 

2  Section 93(3) of the Act. 
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6.2 there is a benefit to the public, and that benefit is not outweighed by any 

detriment to the public. 

The Agreement does not substantially lessen competition 

7. Gerard Lighting submits there will be no substantial lessening of competition in the 

market. 

8. It is first necessary to define and consider the exact market. The ACCC should not 

consider what the position of particular competitors might be (i.e Elpower versus 

Gerard Lighting) but should consider the state of the market as a whole.3 The 

Australian lighting market is worth $1.4 billion.4 Competition is diversified and 

high and market concentration is relatively low.5 There are three broad areas of 

products in the lighting market – luminaires (light fittings and fixtures), lamps 

(globes, tubes etc) and control parts and accessories (including switches and control 

systems).6 It is difficult to define control units and accessories due to the wide range 

of available products.7 The IBIS Report estimated that the market for lighting 

control gear was 20% of the entire lighting market, or $280 million.8 Gerard 

Lighting estimates that the sub-market for magnetic and electronic control gear in 

Australia is 14.9% of the control gear market, or $41.75 million. However, Gerard 

Lighting notes that the lighting market is dynamic and constantly influenced by 

changes in technology.9 Accordingly, due to the imprecision of classification the 

proper market to consider is the general sub-market for magnetic and 
electronic control gear. 

9. The Agreement relates to magnetic control gear products and provides that CMP 

will not supply any of those products directly to any Exclusive Customers (defined 

as all national wholesalers and retailers) or to any other person other than Gerard 

                                                 
3  ASX Operations Pty Ltd v Pont Data Australia Pty Ltd (No 1) (1990) 27 FCR 460 at 

478; Dandy Power Equipment Pty Ltd v Mercury Marine Pty Ltd (1982) 64 FLR 238 
at 259-60.  

4  IBISWorld Market Research Report: Electric Lighting Equipment Manufacturing in 
Australia, IBISWorld, February 2014 (the IBIS Report). This is Attachment A to 
this submission. 

5  IBIS Report, 19 and 21. 

6  The Australian Lighting Industry Atlas 2011, Connection Research (the Connection 
Report), 11. This is Attachment B to this submission. 

7  Connection Report, 11-12. 

8  IBIS Report, 12. 

9  See Connection Report, 37-38. 
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Lighting where those persons intend to resupply or resell the products. Gerard 

Lighting estimates that the products subject to the Agreement represent 

approximately $3 million in sales per annum. This is based on FY2015 sales of $1.8 

million from CMP to Gerard Lighting, plus a further $1.2 million estimated in 

additional sales as a result of the Agreement. This is approximately only 7.2% of 

the magnetic and electronic submarket, or 1.1% of the general control gear market. 

10. Elpower’s submission that there is little crossover between the magnetic and 

electronic control gear markets is misconceived. While the manufacturers that 

make up the majority of market share in the magnetic control gear market might be 

separate to the manufacturers that make up the majority of market share in the 

electronic control gear market, the suppliers to national wholesalers and retailers 

are common as they have access to both technologies. Accordingly, it is difficult to 

separate the supplier market to which the Agreement relates. 

11. Even accepting Elpower’s submission that approximately 25% of the sub-market 

relates to magnetic control gear only (which Gerard Lighting does not accept, 

considering the problems of classification in the control gear market), the 

Agreement represents 30% of the magnetic gear market share. This could hardly 

lessen competition in the relevant market, let alone substantially. 

12. Further, the Agreement only relates to national wholesalers and retailers. According 

to the Connection Report, this represents 65.7% of the control unit and accessories 

market.10 It follows that the Agreement does not relate to the entire sub-market, but 

only approximately two-thirds of it. This further confirms that the Agreement will 

not substantially lessen competition. 

13. In addition to generally supporting the submission that the Agreement will not 

substantially lessen competition, Gerard Lighting submits that Elpower is incorrect 

in its specific contention that the agreement will represent a 70-80% market share 

in the magnetic gear market for the following reasons: 

13.1 Global companies are finding it easier to export goods into Australia due 

to improvements in transport and logistics, particularly from China.11 This 

means that there is an increasing globalisation of supply and import 

penetration, meaning sources of supply in the lighting market are 

                                                 
10  Connection Report, 27. See also IBIS Report at 14. 

11  Connection Report, 39. 
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increasing and prices will continue to fall.12 The global manufacturers 

referred to in Gerard Lighting’s Form 5 (e.g. Helvar, Voslar Schwabbe, 

Osram etc) are major global corporations with a presence in the Australian 

market. While specific evidence regarding the market share of those 

companies in the magnetic and electronic control gear sub-market is 

unavailable (likely due to the difficulties of control gear classification 

referred to above), there is clear evidence of competition.  

13.2 Products from competitors are generally substitutable and leading brands 

from companies such as Helvar, Philips, Osram and Vosslogh Schwabbe 

are readily available and compete in the control gear market. As stated, 

the globalisation of the industry has allowed this to occur at a rapid rate 

and has resulted in price decreases, ensuring continued competition in the 

market. 

13.3 Gerard Lighting is not the exclusive agent for either B.A.G. or Helvar, as 

stated by Elpower. The reference on the blog site referred to in the 

Elpower submission is out of date and incorrect. In fact, Gerard Lighting 

has not bought products (or relevant products) from either company in the 

last 12 months. 

13.4 While ELT and Parma may have a small market share in Australia 

currently, Gerard Lighting understands that they are using low cost online 

distribution channels to penetrate the Australian market and increase their 

market share, consistent with industry trends referred to in paragraph 13.1 

above. 

13.5 Elpower has provided no evidence of its assertions that: 

(a) Gerard Lighting controls 40% of the ‘magnetic control gear 

market’ by selling directly to original equipment manufacturers 

(OEMs); and  

(b) by the Agreement, will inherit the 30% market share of Elpower.  

In any event, this is undermined by the fact that the Agreement carves out 

the OEM market if the products are incorporated into finished goods (for 

example, an overhead lighting unit using lamps. Accordingly, CMP still 

                                                 
12  Connection Report, 41; IBIS Report, 7-9, 11 and 22. 
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has the right to sell its products directly to OEMs in those circumstances 

and will continue to do so. It is a simplistic view of the market for 

Elpower to assert that simply by the Agreement, that Gerard Lighting will 

inherit all of CMPs or Elpower’s market share (whatever that might be). 

13.6 It is incorrect for Elpower to assume that, as CMP acquired the Australian 

magnetic manufacturing division of Tridonic in 2013, that any market 

share associated with Tridonic has continued.  

(a) First, Elpower’s figures relate to manufacturing in the Australian 

market, not supply in the Australian market. While Tridonic may 

have had manufactured 80% of Australian-made magnetic 

control gear, it does not follow that it had a 80% market share of 

the supply of magnetic control gear (particularly in light of the 

globalisation of the market). 

(b) Second, the Tridonic brand is a well-recognised global brand. 

CMP is a local Australian brand. CMP rebranded what were once 

Tridonic products under its own brand. Accordingly, it no longer 

had access to the well-established Tridonic brand and has had to 

compete with global manufacturers in an increasing globalised 

and low-cost import market. 

14. While Elpower may lose sales of CMP products through its reseller channel by 

virtue of the Agreement, it may still purchase CMP products for its OEM business 

(i.e. in selling finished goods). Gerard Lighting does not consider that this will 

substantially lessen competition in the market. 

Benefits to public 

15. Further, the Agreement provides benefits to the public. CMP is operating in an 

increasingly globalised market as an Australian manufacturer of products, including 

magnetic control gear products. Part of the commercial value of the Agreement for 

CMP is to reduce its sales and distribution costs by making use of Gerard 

Lighting’s well-established sales and distribution network. In return, Gerard 

Lighting wishes to ensure its investment of resources in the sale, marketing and 

distribution of CMP is optimised for its benefit. This should, in turn, allow prices to 

remain competitive in the increasingly globalised lighting market and ensure CMP, 

an Australian manufacturer, is not pushed out of the control gear market. 
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16. By way of background, prior to 2008, the Australian arm of Tridonic (which now is 

operated by CMP) was party to six Distributor Agreements (four state-based and 

two national). Following the end of those agreements in 2008, Tridonic appointed a 

single national distributor. The major commercial reason for this decision was that 

distributors were not promoting sufficiently or effectively Tridonic products to 

wholesalers or retailers because it appeared they feared other distributers benefiting 

from their marketing of Tridonic products at little to no cost. Further, as distributors 

introduced their own products into the market in competition with Tridonic (often 

from China at low cost13), multiple agreements were not commercially viable for 

Tridonic. 

17. Accordingly, the Agreement with Gerard Lighting assists CMP to maximise its 

competitiveness in the market, ensures an Australian manufacturer remains 

operational in a globalised market and increases competition rather than decreases 

it. CMP is a manufacturer in the context where local manufacturing is under 

pressure from global production and large lighting companies are “increasingly 

sourcing a larger percentage of their products from overseas”.14 By CMP 

maximising its competitiveness, Australian-made higher quality goods continue to 

be in the market at a competitive price,15 as the Agreement allows CMP to be cost 

effective by accessing Gerard Lighting’s sales and distribution networks. Fostering 

business efficiency is a valid public benefit.16 By remaining competitive and 

commercially viable, CMP is able to contribute to the public as an employer and 

taxpayer. 

18. For these reasons, Gerard Lighting submits the ACCC should not issue a notice 

pursuant to s 93(3) of the Act. Gerard Lighting’s Notification should stand. 

 

Date: 23 September 2015  

                                                 
13  See Connection Report, 39. 

14  IBIS Report, 11. 

15  There are concerns as to the quality of cheaper goods being imported into the 
Australian market from China and the lack of regulations in the market: Connection 
Report, 35 and 39. 

16  See Re ACI Operations Pty Ltd [1991] ATPR (Com) 50-108. 


