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Summary 

The ACCC has decided to re-authorise Vision Eye Institute Limited (Vision), its 
employees and ophthalmologists engaged as contractors at Vision clinics, to 
discuss, agree and implement fees to be charged to patients for ophthalmology 
services supplied at Vision clinics.  

Authorisation is granted for 10 years until 2 October 2025. 

The application for re-authorisation 

1. On 7 April 2015, Vision Eye Institute Limited (Vision), previously Vision Group 
Holdings Limited, applied for the revocation of authorisation A91217, which expires 
on 30 September 2015, and its substitution with a new authorisation A91491 (re-
authorisation).   

2. Vision is seeking re-authorisation to continue to allow its employees and 
ophthalmologists employed as consultants at Vision clinics to discuss, and if 
relevant, agree and implement fees to be charged to patients for ophthalmology 
services provided at Vision clinics (the Conduct). 

3. Vision has sought re-authorisation for a further period of 10 years.  

4. Vision also seeks interim authorisation in the event that the ACCC does not make a 
final decision by the time the current authorisation expires. 

The Applicant and the Conduct 

5. Vision provides ophthalmic services, including laser eye surgery, corneal, refractive, 
and retinal and cataract surgery, and treatments for glaucoma and other debilitating 
eye conditions.  

6. There are approximately 830 full-time equivalent ophthalmologists working in 
Australia of which Vision engages approximately 33 ophthalmology partners and 21 
non-partners1.  Of the 33 ophthalmology partners, 27 are independent contractors 
and 6 are employees.  The ACCC notes that the mix of Vision employee and 
independent contractor ophthalmologists has changed since authorisation was 
granted in 2010. Previously it was 21 employee ophthalmologists and 19 
independent contractor ophthalmologists. 

7. In total, Vision currently employs 457 staff across 17 ophthalmic consulting clinics, 
seven laser and refractive eye surgery centres and eight day surgeries across 
Victoria, New South Wales and Queensland.  

8. Vision submits that its structure and branding is designed to present patients with 
the image of a single practice, as well as ensuring that it is easy and comfortable for 
patients to consult with other ophthalmologists within the same practice if their usual 
ophthalmologist is unavailable. 

9. At the time authorisation was granted in 2010, Vision operated as one corporate 
entity but Vision clinics operated under a number of brands, such as Vision Eye 

                                                           
1
  Non-partners, also referred to as associates, are visiting ophthalmologists and do not work in Vision 

clinics full time. 
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Institute, Vision Retinal Institute and Vision Laser. Since that time, Vision submits 
that it has further consolidated its branding and reinforced the appearance to 
consumers that it operates as a single business.  Vision now operates as “Vision 
Eye Institute” and “Vision Day Surgery”. 

10. Vision believes this business strategy also means that consumers require the 
consistency in service and pricing that they would expect in a single practice. 

11. Vision submits that it operates its clinics using a team approach, including its 
approach to sharing patient records, common professional facilities and trading 
name, and broadly adopting common policies and procedures developed by Vision, 
such as risk management, quality and accounting practices. 

12. Vision submits that any re-authorisation should continue to apply to both intra and 
inter-practice agreements regarding fees charged to a particular patient or groups of 
patients for services provided at or for Vision branded clinics (for example, an 
agreement to charge pensioners or concession card holders a lower fee, or when 
referring a patient to a second ophthalmologist an agreement to charge that patient 
a fee that may be lower than the second ophthalmologist’s usual fee). 

13. The Conduct is not compulsory and any ophthalmologist, whether engaged as a 
contractor or an employee at Vision clinics, may set their own prices, including 
offering prices above or discounts below the agreed rates for ophthalmic services. 

14. Vision submits that the primary purpose of the application for re-authorisation is to 
continue to facilitate the sharing of resources and facilities between Vision 
ophthalmologists within clinics.  Vision believes that price setting is an aspect of 
sharing resources and facilities that ophthalmologists may wish to discuss.  It 
considers this allows Vision ophthalmologists to have more complete and frank 
discussions which in turn increases collaboration with regard to resource and facility 
sharing and improves patient outcomes. 

Consultation 

15. The ACCC tests the claims made by an applicant in support of its application for 
authorisation through an open and transparent public consultation process. 

16. The ACCC invited submissions from a range of potentially interested parties 
including major competitors, relevant industry associations, consumer groups, state 
and federal governments and relevant regulatory bodies.2 

17. The ACCC received one submission from the Australian Society of 
Ophthalmologists (ASO) that agreed with the public benefits claimed by Vision but 
objects to re-authorising the Conduct if it does not apply more broadly to all 
ophthalmologists operating in shared practices. 

18. The submissions by Vision and the ASO are considered as part of the ACCC’s 
assessment below. 

19. A pre-decision conference was requested by the ASO to discuss the draft 
determination. The conference was held in Sydney on 20 August 2015 with video 
conferencing facilities to Brisbane. 

                                                           
2
  Public submissions received are available from the ACCC’s public register 

www.accc.gov.au/authorisationsregister. 

http://www.accc.gov.au/authorisationsregister
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20.  A record of the conference may be obtained from the ACCC’s public register at: 
www.accc.gov.au/authorisationsregister. 

21. The primary issue discussed at the conference was the ASO’s concern that Vision 
ophthalmologists may have an unfair advantage over non-Vision ophthalmologists 
operating in shared practices that cannot discuss and agree fees. 

22. The ASO reiterated its view that authorisation should be available for all 
ophthalmologists operating in shared practices. 

ACCC assessment 

23. The ACCC’s assessment of the application for re-authorisation of the Conduct is in 
accordance with the relevant net public benefit tests3 set out in the Competition and 
Consumer Act 2010 (Cth) (the CCA).  In broad terms, the ACCC may grant 
authorisation if it is satisfied that the likely benefit to the public from the Conduct 
would outweigh the likely detriment to the public, including from any lessening of 
competition. 

24. In its evaluation of the application the ACCC has taken into account: 

 the application, supporting submission and additional information from 
Vision, and the submission received from the ASO 

 the information available to the ACCC from consideration of previous 
matters4 

 the likely future without the conduct for which re-authorisation is sought.5 In 
particular, the ACCC considers that absent the Conduct, consulting 
ophthalmologists (ie non Vision employees) at Vision clinics will set fees 
individually and will be unable to agree on common fee structures without 
risk of breaching the CCA 

 the relevant areas of competition likely to be affected by the Conduct.  
Vision has facilities in New South Wales, Victoria and Queensland.  The 
ACCC considers that the areas of competition primarily affected by the 
Conduct are those for the supply of ophthalmology services to patients in 
local areas within New South Wales, Victoria and Queensland.  

 

Public benefits 

25. Vision submits that allowing ophthalmologists to have open discussions about both 
ophthalmic and management practices, including pricing, without fear of breaching 
the CCA, helps to promote a strong culture of teamwork and shared responsibility 
for the Vision brand, clinics and patients.   

26. Vision submits that while pricing is only one element it can be difficult to separate it 
from discussion on other important matters. 

                                                           
3
  Subsections 90(6), 90(7), 90(5A) and 90(5B).  

4
  See previous relevant applications for authorisation: Vision Group Holdings Limited A91217 (2010); 

Australian Society of Ophthalmologists A91360 (2013); Australian Dentists AssociationA91340-A91341 
(2013); Australian Medical Association A91334 (2013). 

5
  For more discussion see paragraphs 5.16-5.23 of the ACCC’s Authorisation Guide. 

http://www.accc.gov.au/authorisationsregister
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27. Vision submits that its shared practice business structure has resulted in an 
increase in innovation, development and patient service quality.  In particular, Vision 
submits that the Conduct will continue to result in the following public benefits: 

 improved quality, equality, continuity and availability of ophthalmic care 
for patients and 

 reduced administrative burden and increased price certainty.  

Improved quality and equality of ophthalmic care 
28. Vision submits that a knowledge of and higher consistency in pricing within and 

between Vision clinics has allowed Vision clinics to provide patients with access to a 
broader range of sub-specialists and ophthalmologists who can communicate in the 
patient’s language, or who understands the patient’s cultural identity and 
background potentially at the same price as that provided by the first 
ophthalmologist. 

29. Vision submits that it is easy for patients to see, or to be referred to an appropriate 
sub-specialist when different costs are not a consideration.  In particular, patients 
experiencing financial hardship or who are price sensitive do not need to wait for a 
particular “cheaper” ophthalmologist to become available but can be referred to any 
ophthalmologist at the clinic.  Vision submits that even where ophthalmologists 
within the same clinic choose to set different prices, the current arrangement allows 
practitioners to discuss patient care, including the patient’s ability to pay for 
services. 

30. The ACCC notes that Vision’s business structure may attract and help it to maintain 
a broader range of ophthalmology sub-specialists and this may provide more 
options for patients within Vision clinics.  The ACCC accepts that common fee 
setting may make it more efficient to refer patients within a practice both in 
circumstances where a patient’s Ophthalmologist is unavailable and where another 
Ophthalmologist has more relevant expertise in treating a particular eye condition. 
This is likely to result in some benefit through improved quality of care. 

Increased price certainty and reduced administrative burden 
31. Vision submits that the Conduct has resulted in increased administrative efficiency 

from reducing different charging schedules for each practice and therefore reducing 
the need for administrative staff to continually determine or negotiate prices charged 
by ophthalmologists, including whether specialist or discount rates apply.  Vision 
submits that this has allowed costs to be diverted towards maintaining or improving 
high quality services, or passed through to patients as cost reductions and has 
resulted in a better front end experience for patients. 

32. Vision claims that consistent pricing has assisted it to maintain a cohesive public 
image of a single organisation providing consistent ophthalmic services. 

33. In its submission, the ASO states that it strongly supports allowing ophthalmologists 
in a shared practice to agree on fees to be charged to patients by the practice. 
Further, that it would support the continuation of the authorisation if simultaneous 
authorisation was given to any and all ophthalmologists in group practices as 
identified by and through the ASO. This issue is discussed further from paragraph 
50 below. 
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34. The ACCC accepts that the Conduct is likely to result in some administrative 
efficiencies from adopting similar practice procedures and consistent and 
predictable pricing within practices.  This is also likely to meet consumers’ 
expectations that Vision is a single business charging common fees.  

Public detriment 

35. Vision submits that the provision of ophthalmic services is extremely competitive, 
with concentration in the industry low as indicated by the fact that the largest four 
ophthalmic services entities account for less than 40% of industry revenue. 

36. While Vision is the largest ophthalmology organisation nationally, it comprises less 
than 6% of all ophthalmologists in Australia and its revenue accounts for 9.5% of the 
eye healthcare services industry.6  Moreover, Vision submits that patients have 
plenty of choice between Vision clinics and the variety of competitive ophthalmic 
service providers, including to a lesser extent, other eye health professionals such 
as orthoptists and optometrists.   

37. Vision provided a table showing the location of each Vision clinic and their proximity 
to competing clinics.  The table indicates that each Vision Clinic has a number of 
competing clinics nearby, with the majority of non-Vision clinics located within 0.5 to 
4 kilometres of a Vision clinic. 

38. Vision does not believe that the Conduct has or will cause a significant or sustained 
increase in prices charged by Vision clinics because of the competitive constraints 
imposed by competing clinics in close proximity to each Vision clinic. 

39. In addition to constraints imposed by non-Vision clinics, Vision submits that it also 
competes with a number of public and private hospitals that provide ophthalmic 
services.  Further, Vision submitted that it has not acquired any competing 
ophthalmology practices nor expanded its operations to an extent where it can 
operate unconstrained by other ophthalmology providers. 

40. The ASO submits that all ophthalmologists working in group practices should have 
the right to discuss and determine fee levels.  The ASO submits that re-authorising 
the Conduct gives Vision ophthalmologists an unfair advantage and discriminates 
against non-Vision ophthalmologists and other professionals working in shared 
practices. 

41. The ACCC considers that generally, agreements between competitors in relation to 
fees will reduce competition, resulting in increased prices or reduced quality and 
availability of services causing significant detriment for consumers. 

42. The ACCC has however, authorised similar conduct in the medical industry, such as 
for shared practices of dentists and general practitioners, as well as Vision’s current 
authorisation.  In these instances, there were factors that substantially reduced the 
likely anti-competitive detriment. 

43. The ACCC notes that Vision clinics are primarily located in metropolitan areas, near 
other health facilities and that there are a number of competitors in each geographic 
area in which a Vision clinic operates. 

                                                           
6
  Ryan Lin, IBISWorld Industry Report OD4140: Eye Surgery Clinics in Australia (February 2015, 

IBISWorld) 21. 
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44. Pricing data provided by Vision on a confidential basis suggests that competition 
provided by non-Vision clinics acts as a constraint on fees set by individual Vision 
clinics. 

45. The ACCC was also provided with confidential data which shows that there are 
broadly consistent fee structures within clinics while individual Vision 
ophthalmologists may still determine their own fees (based on their specialty, 
experience and location). In the case of referrals within a practice, the ACCC 
understands that Vision ophthalmologists typically agree to reduce their fees (if 
necessary) to the level of the referring ophthalmologist to avoid ‘fee shock’ for the 
patient. 

46. The ACCC considers that any detriment likely to result from the Conduct is limited 
by the constraints imposed on each Vision clinic from ophthalmologists practicing in 
clinics nearby. 

47. When granting authorisation for this conduct in 2010, the ACCC considered that the 
fact that a significant proportion of Vision ophthalmologists were employees (and 
hence could already discuss and agree fees) mitigated some of the potential 
detriment. 

48. The ACCC notes that while there are now fewer employee ophthalmologists (six) 
and more independent contractors (27) and therefore to some degree greater 
potential for detriment, the primary mitigating factor is still the competition provided 
by other ophthalmologists, clinics and hospitals near each Vision clinic. 

Balance of public benefit and detriment 

49. The ACCC considers that some public benefits have resulted and are likely to 
continue to result from providing consistent and predictable pricing that would be 
expected by consumers from a single branded clinic, including greater options for 
patients and better health outcomes as well as administrative efficiencies.  Further, 
any detriment likely to result from the Conduct is mitigated by the constraints 
provided by competition from other ophthalmologists operating in close proximity to 
each Vision clinic. For these reasons the ACCC is satisfied that the Conduct is likely 
to result in a benefit to the public that would outweigh the likely detriment to the 
public including the detriment constituted by any lessening of competition. 
Accordingly the ACCC is satisfied that the relevant net public benefit test is met. 

Extending authorisation to other ophthalmologists 

50. The Australian Society of Ophthalmologists (ASO) submitted prior to the draft 
determination and at the conference that it would support the continuation of 
authorisation for Vision if simultaneous authorisation was given to any and all 
ophthalmologists in group practices as identified by the ASO. 

51. The ASO submits that allowing all ophthalmologists operating in shared practices to 
agree fees would have a positive impact on the many hundreds of thousands of 
patients who seek certainty in the cost of ophthalmic surgery and to only allow it for 
a single group of ophthalmologists is manifestly discriminatory and untenable. 

52. The ACCC cannot grant authorisation for conduct or parties broader than those set 
out in the application before it. 
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53. The ACCC has authorised similar conduct in the medical industry, such as for 
shared practices of dentists and general practitioners.  But in these instances, there 
were factors that substantially lowered the likely anti-competitive detriment which 
were not present in the ASO application, or were present to a more limited extent.  
In the case of GPs and dentists, these professions have a significantly larger 
number of practices in each region and a substantially higher number of 
practitioners overall, which lowers the likely detriment arising from intra-practice fee 
setting, because there are other practices that act as a competitive constraint. 

54. The ACCC notes an application for authorisation by the ASO on behalf of all its 
member ophthalmologists to set common fees within shared practices was denied 
in 2013.7 

55. Moreover, the application for authorisation sought by the ASO was significantly 
broader than the Vision application. 

56. The ASO application sought to cover approximately 60% of all ophthalmologists 
operating in Australia compared to 6% of ophthalmologists covered by the Vision 
authorisation. 

57. Further, given the large number of ophthalmologists represented by the ASO, the 
ACCC was concerned that in the absence of any geographic evidence indicating 
competitive constraints imposed by competing ophthalmologists, particularly in 
regional remote areas, the lack of substitutable services and high barriers to entry, 
the detriment to consumers from higher fees could have been substantial. 

Length of authorisation 

58. Vision seeks authorisation for a further ten years. 

59. Where arrangements have already been in place for a period of time the ACCC may 
consider it appropriate to grant authorisation for a longer period.8  

60. Given the ACCC’s conclusion on the balance of public benefits and public 
detriments and the fact that the ACCC has previously authorised the Conduct, the 
ACCC grants authorisation for ten years. 

Determination 

The application 

61. Vision Eye Institute Limited (Vision) seeks re-authorisation for the Conduct as 
described in paragraph 2 above. Vision lodged an application under subsection 91C 
of the CCA, for the revocation of authorisation A91217 and the substitution of a new 
authorisation A91491 for the one revoked. Vision made the application using a Form 
FC, Schedule 1 of the Competition and Consumer Regulations 2010.  

                                                           
7
  ACCC Determination, Australian Society of Ophthalmologists A91360, 19 September 2013. 

8
  See for example, Australian Payments Clearing Association Limited - Revocation and Substitution - 

A91434 & A91435, in which authorisation in relation to the Consumer Electronic Clearing System was 
granted for ten years, and Australian Payments Clearing Association Limited – Revocation and 
Substitution – A91281, A91282 & A91283, in which authorisation in relation to the High Value Clearing 
System was granted for ten years.  
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62. Authorisation is sought as the Conduct may contain a cartel provision or may have 
the purpose or effect of substantially lessening competition within the meaning of 
section 45 of the CCA.  

The net public benefit test 

63. For the reasons outlined in this determination the ACCC is satisfied, pursuant to 
sections 90(5A), 90(5B), 90(6) and 90(7) of the CCA, that in all the circumstances 
the Conduct for which authorisation is sought is likely to result in a public benefit 
that would outweigh any likely detriment to the public constituted by any lessening 
of competition arising from the Conduct. 

Conduct authorised 

64. The ACCC revokes authorisation A91217 and grants authorisation A91491 in 
substitution. Re-authorisation enables Vision to continue to allow its employees and 
ophthalmologists employed as consultants at Vision clinics to discuss, and if 
relevant, agree and implement fees to be charged to patients for ophthalmology 
services provided at Vision clinics. 

65. The ACCC grants authorisation A91491 for ten years until 2 October 2025. 

Interim authorisation 

66. At the time of lodging the application for re-authorisation, Vision sought interim 
authorisation in the event that the ACCC does not finalise the re-authorisation 
process by the time the current authorisation expires on 30 September 2015. At the 
time of issuing the draft determination, the ACCC considered that it was likely to 
finalise its process in a timeframe that would not require interim authorisation but 
could revisit this request at a later date if necessary. 

67. As this decision was delayed due to a pre-decision conference, this decision will not 
come into effect until shortly after 30 September 2015.  For this reason the ACCC 
has decided to grant interim authorisation to the substitute authorisation. 

68. Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 

Date authorisation comes into effect 

69. This determination is made on 10 September 2015.  If no application for review of 
the determination is made to the Australian Competition Tribunal (the Tribunal), it 
will come into force on 2 October 2015.   
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Attachment A - Public benefit tests in CCA 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely 
to result, or in the case of subsection 90(5B) has resulted or is likely to 
result, in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement were made or given effect to, or in the case of subsection 
90(5B) outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted or is likely 
to result from giving effect to the provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in 
the case of subsection 90(6) would result, or be likely to result, or in the 
case of subsection 90(7) has resulted or is likely to result, in a benefit to 
the public; and 

 that benefit, in the case of subsection 90(6) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision was given effect to, or in the 
case of subsection 90(7) has resulted or is likely to result from giving 
effect to the provision. 
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