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Aurizon and SCT Logistics Application for 

Authorisation – Supporting Submission 

Overview 

Applicants 
The Applicants are the above rail operators described in the Schedule. 

The Applicants provide rail transportation services in the interstate freight transport market and currently 
obtain access to below rail infrastructure via access agreements from the Australian Rail Track 
Corporation and Brookfield Rail in order to perform those services between Western Australia and other 
states in Australia. The Applicants will be negotiating with Brookfield Rail for the renewal or replacement 
of those access agreements. 

Background 
The Applicants require the use of below rail infrastructure owned or leased and operated by both: 

> The Australian Rail Track Corporation.  Access is provided pursuant to a voluntary access undertaking 
approved by the Australian Competition and Consumer Commission.  The access undertaking 
specifies indicative terms and conditions, including price, for an indicative rail freight service between 
Adelaide and Kalgoorlie. 

> Brookfield Rail. Access is provided under the negotiate-arbitration provisions under the certified 
Western Australian Rail Access Regime.  The regime provides for arbitration by an independent 
arbitrator but excludes the ability for the regulator to determine benchmark prices for common services. 
The regime also permits discriminatory access arrangements between access seekers for like services 
with negotiations inside and outside of the access code. 

Transportation of freight by rail on the East-West corridor is subject to competition from alternate 
transport modes, including sea and road.  The market for transportation of freight into and out of Perth is 
also subject to direct import/export competition which is a substitute for transportation by rail from the Port 
of Melbourne. 

The Applicants existing access agreements with Brookfield Rail will expire and they are required to 
renegotiate terms and conditions, including price for replacement agreements. 

The Applicants are seeking to negotiate indicative terms and conditions and an indicative price for access 
to the Brookfield Rail network for the operation of the same services which are subject to regulatory 
approved prices in the ARTC 2008 Interstate Access Undertaking. The inability of the Western Australian 
Economic Regulatory Authority to approve benchmark terms and conditions requires the Applicants to 
share information necessary to achieve that outcome via commercial negotiations. 
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Authorisation Sought 
The Applicants seek authorisation under sections 88(1A) and 88(1) of the Competition and Consumer 
Commission Act 2010 (Cth) (CCA) to: 

1. Collectively discuss and negotiate with Brookfield Rail the terms and conditions of the Access 
Agreements, including price, relating to the use of standard gauge railway infrastructure covered 
under Schedule 4 of the Railways (Access) Code 2000 for the purpose of transportation of freight by 
rail which enters or exits the interstate rail freight network controlled by the Australian Rail Track 
Corporation; 

2. Discuss amongst themselves matters relating to the above discussions and negotiations; and 

3. Enter into and give effect to contracts, arrangements or understandings regarding the agreements 
with Brookfield Rail containing common terms and conditions, including price, which relate to the use 
of railway infrastructure covered under Schedule 4 of the Railways (Access) Code 2000 for the 
purpose of transportation of freight by rail which enters or exits the interstate rail freight network 
controlled by the Australian Rail Track Corporation (the Proposed Conduct). 

Each Applicant will independently determine for themselves whether to accept the negotiated terms and 
conditions offered by Brookfield Rail following the collective negotiations. Each Applicant is also able to 
freely undertake independent negotiations with Brookfield Rail on any matter. 

Authorisation is sought for a period of 5 years.  This reflects the prospective term of an access agreement 
and allows for renegotiation of prices associated with review events and provides sufficient time for the 
completion of the review of the Code, the passing of any relevant legislative amendments and a 
recertification of the regime. 

Authorisation should be granted 
Without the authorisation it is possible that access negotiations would be conducted independently and 
potentially inside or outside of the Code.  It is possible that the negotiated outcomes might unfairly 
differentiate an access seeker which has a material adverse effect on their ability to compete.  The 
discretionary pricing arrangements under the access regime may provide for the exercise of market 
power where the market is subject to modal substitutes. 

Compared to the counterfactual, the Proposed Conduct is likely to result in substantial public benefits: 

> The key public benefits are the improvement in efficiency in the transportation of freight by rail 
associated with increased coordination of prudent below rail investment and maintenance to support 
agreed common services standards and promoting competition in the rail haulage by allowing rail 
operators to fairly and vigorously compete through common terms and conditions for the same 
monopoly input. 

> Other significant benefits include, reducing the transaction costs for the Applicants and Brookfield Rail, 
improve the sustainability and competitiveness of rail against competing transport modes and 
improving the Applicants bargaining power in the negotiation of access with the monopoly service 
provider. 

The Proposed Conduct is likely to result in minimal, if any, public detriment.  Any detriment is minimised 
by: 

> The voluntary nature of the participation, including the absence of any requirement on Brookfield Rail 
to negotiate collectively; 

> The Applicant’s objectives are consistent with the regulation of below rail services in other markets;  

> The scope of the authorisation is limited to narrowly defined services which are subject to regulatory 
approved access charges on the adjoining and complimentary rail infrastructure; and 
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> Information sharing will be restricted to the Proposed Conduct with Information Protocols implemented 
to avoid the discussion of commercially sensitive information (i.e. customer identity, pricing and 
strategies). 

Interim authorisation 
The Applicants are seeking interim authorisation: 

> The Proposed Conduct is likely to have minimal impact on competition given the voluntary nature of the 
arrangements and the limited scope of the Proposed Conduct. 

> The Applicants have individually commenced negotiations with Brookfield Rail. The expiry of the 
current access agreements and the timeframes associated with arbitrating the terms and condition of 
access necessitate the interim authorisation in order to substantially reduce the risk that the rights for 
access could expire prior to conclusion of the negotiations with Brookfield Rail.  As negotiations under 
the Code recommence the negotiation process it is necessary to access the respective merits of 
negotiating inside or outside of the Code expeditiously. 
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Background information 

The interstate rail freight network 
The interstate rail freight network comprises the standard gauge rail network extending from Acacia Ridge 
in Queensland to Perth in Western Australia as shown in Figure 1. 

Figure 1  Interstate Rail Freight Network 

 

The interstate rail freight network comprises: 

> the east-west corridor which is subject to the provision of below rail services1 by Brookfield Rail (on the 
route segment between Kalgoorlie and Perth) and the Australian Rail Track Corporation (ARTC) for the 
transport of freight between Perth and Sydney or Melbourne; 

> the north south corridor which largely comprises (with the exception of the Sydney metropolitan 
network) the below rail services between Brisbane and Melbourne provided by ARTC; and 

> the Darwin to Tarcoola corridor which is subject to the provision of below rail services by the vertically 
integrated Genesee and Wyoming Australia. 

                                                   

 
1  Below rail services the activities associated with the provision and management of Rail Infrastructure, including the construction, 

maintenance and renewal of Rail Infrastructure assets, and the network management services required for the safe operation of 
Train Services on the Rail Infrastructure, including Train Control Services and the implementation of Safeworking Procedures . 
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This authorisation is related to the provision of below rail services by Brookfield Rail on the east-west 
corridor associated with the transportation of interstate freight by rail.2 

The application for authorisation does not relate to the provision of below rail services for the purpose of 
transportation of bulk commodities by rail. 

The East-West Intermodal Freight Market. 
The east-west intermodal freight market is a multi-modal market comprising road, rail and sea 
transportation of containerised freight between Western Australia, Adelaide and the Australian east coast. 
The market transports approximately 40 to 45 billion net tonne kilometres per annum as shown in Figure 
2. 

Figure 2  East-West Intermodal Freight Volumes (billion ntk) 

 
Note: These volumes include interstate and intrastate volumes  

Source: ABS (2011c), ARA (2008), BTRE (2006a), BITRE (2013a), BITRE (2012c), BITRE (2012h) and BITRE estimates  

The East-West intermodal freight market is predominantly serviced by road and rail with relative 
equivalent modal shares.   

Importantly, a portion of the market is comprised of container imports-exports to Melbourne with rail 
transport to-from Perth.  These containers are subject to supply chain competition through direct imports 
to Perth or changes in cabotage requirements which would substantially increase the incentives for 
vessels to carry domestic shipments from Melbourne to Perth.   

In addition, the Federal Government has introduced the Shipping Legislation Amendment Bill into the 
Federal Parliament that would deregulate access to coastal shipping for foreign flagged international 
ships. The Bill proposes to:  
 
                                                   

 
2 Brookfield Rail provides the below rail services on the East West corridor between Perth and Kalgoorlie.   
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> Provide unrestricted ability for a foreign-flagged vessel to carry goods on domestic voyages by 
obtaining a permit that will be valid for 12 months at a time. This replaces a far more restricted three 
tiered permit system that is currently in place, and which provide a substantial incentive to Australian 
shipping operators. 

> Allow foreign-flagged ships to able to avoid paying Australian wages and conditions and other 
regulatory requirements, so long as they are trading in the nation's waters for 183 days (roughly six 
months) or less over a 12 month period. 

Accordingly, rail is and will come under increasing price pressure from sea transport. The following graph 
shows sea currently represents a small proportion of the intermodal market.  However, competition from 
sea transport providers is expected to materially increase in the short to mid term once the proposed 
legislative reforms discussed above become law. 

Figure 3 East West Corridor Intermodal Shares 

 

Significant productivity changes and improved access to heavy vehicles has seen a significant increase in 
the contestability of road freight on the east-west corridor, Importantly, improved access has extended the 
reach of these higher productivity vehicles within urban centres which has provided for direct 
freight/distribution centre to centre delivery.  This reduces freight handling costs and improves on-time 
reliability, availability and frequency.  These improvements in road contestability are further enhanced by 
the current heavy vehicle pricing model which the ACCC has noted3: 

‘The pricing regime for roads likely distorts competition between road and rail users. This is 

because rail prices are generally more cost-reflective and subject to less averaging than road 

                                                   

 
3 Australian Competition and Consumer Commission (2014) Submission to the Competition Policy Review, June, p.43 
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prices. The ACCC considers that the more that costs and prices can be specifically identified with 

location, the better signals for usage across both road and rail networks’ 

The rail transportation segment of the market is comprised of the following infrastructure: 

1. Below rail infrastructure4 means the facilities necessary for the operation of a railway, including — 

1.1 railway track, associated track structures, over or under track structures, supports (including 
supports for equipment or items associated with the use of a railway); 

1.2 tunnels and bridges; 

1.3 stations and platforms; 

1.4 train control systems, signalling systems and communication systems; 

1.5 electric traction infrastructure; 

1.6 buildings and workshops; and 

1.7 associated plant machinery and equipment 

2. Above rail infrastructure means those facilitations associated with the operation of a train service 
including rolling stock, rolling stock maintenance facilities, office buildings, housing, terminal yards and 
depots 

3. Terminal infrastructure means the freight centres, freight terminals and any infrastructure associated 
with the transfer of containers between rail and other transport modes. 

The below rail infrastructure relevant to this application for authorisation is provided by two below rail 
service providers: 

> the publicly owned ARTC assets; and 

> the privately leased Brookfield Rail assets. 

Both below rail service providers are monopolies who are not direct competitors. The below rail 
infrastructure provided by both providers is complementary and must operate to common standards in 
order to ensure interoperability in the provision of interstate rail freight services which enter or exit both 
networks. 

The commercial incentives may differ substantially between the two providers given their ownership 
arrangements and the broader transport policy/public interest objectives. 

Above rail services using the relevant infrastructure on the East West corridor are currently provided by 
three above rail operators including: 

> Pacific National acquired the rollingstock and freight operations of National Rail in 2002 through a joint 
venture between Patrick Corporations and Toll Holdings.  Pacific National largely obtained the benefit 
of historical public investment in interstate above rail capacity (i.e. locomotives and terminals); 

> SCT’s entry into the east-west market was facilitated by the undertaking given by Pacific National to 
the ACCC to provide a ‘Start-Up Pack’ in which Pacific National would make available to a third party 

sufficient capacity in terms of rollingstock, wagons, train paths, ancillary services and terminal access 
to provide for profitable operations5. SCT has since consolidated and expanded its operations through 
investment in rollingstock, wagons and terminals; 

                                                   

 
4  As defined by railway infrastructure in section 3 of the Railways (Access) Act 1998 (Western Australia) 
5  Toll Holdings (2006) Undertakings given the Australian Competition and Consumer Commission for the purpose of section 87B 

of the Trade Practices Act.  See clauses 8.5. to 8.8 
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> Aurizon commenced operations on the east-west rail corridor in 2007.  

Pacific National is the dominant above rail operator on the east-west corridor as shown in the respective 
estimated market share of Pacific National relative to both SCT and Aurizon. 

Figure 4  Estimated Above Rail Market Shares on the East-West Corridor 

 
Source:  Aurizon estimates 

As some freight on the east west corridor originates along various locations along the eastern Australian 
states then the relevant terminals comprise the national rail freight network.  The terminals servicing the 
needs of transport operators is comprised of rail operators and other logistics providers: 

> Pacific National largely owns and operates its own terminals. In 2013, Pacific National acquired a 
number of terminals from Toll in Queensland;  

> Aurizon owns and leases terminals from third parties. Aurizon owns the Acacia Ridge multi-user 
terminal (Brisbane) and provides access to Pacific National;  

> SCT largely owns its own terminals from which it operates a rail-van model;  

> Qube Logistics owns and operates a number of terminals; and 

> A number of freight forwarders (e.g. Toll, Linfox) also own and operate their own terminals, which 
provide a key linkage between the rail and road task.   

Provision of below rail services by ARTC 
The provision of below rail services by ARTC on the Interstate Rail Freight Network (including the East-
West Corridor) is subject to the ARTC 2008 Interstate Rail Access Undertaking (IRAU) approved by the 
ACCC on 30 July 2008 pursuant to Part IIIA s.44ZZA of the Competition and Consumer Act 2010 
(previously the Trade Practices Act 1974). 

In approving the access undertaking the ACCC media release noted: 

"More rail competition results in a less costly, improved transport service and that means lower 

delivered prices for goods, including exports," ACCC Chairman, Mr Graeme Samuel, said today. 
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"The ARTC undertaking is also important to promoting certainty of investment and growth within 

the rail freight industry over the coming decade.  

"The undertaking is particularly important as continued growth in rail freight volumes and rail 

efficiency is likely to be of increasing significance to Australia's long-term competitiveness." 

Section 4.6 of the IRAU includes the specification of indicative access charges for intermodal freight 
services in the interstate rail freight network controlled by ARTC.  The approval of the charges and the 
associated escalation provisions was subject to the consideration and approval by the ACCC following an 
open and public consultation process. 

The indicative access charges in the approved access undertaking commenced on 1 July 2008 and are 
escalated annually by the consumer price index in line with escalation provisions in the IRAU. 

ARTC also maintains a wholesale access agreement (WAA) with Brookfield Rail in relation to the 
segment of the East-West corridor controlled by Brookfield Rail.  The original intention of the WAA was to 
allow for access seekers to negotiate the provision of below rail services for interstate freight operations 
in Western Australia directly from ARTC as a one-stop shop.  

The Applicants understand that the WAA has since been amended and that the agreement is 
predominantly a network interface agreement between the two railway managers to facilitate coordination 
and recent ARTC capital contributions on the Brookfield Rail controlled route.  The WAA is not publicly 
disclosed and therefore access seekers have no visibility over its terms.  

Provision of below rail services by Brookfield Rail 
Brookfield is the railway manager of the standard and narrow gauge rail freight network in south-west of 
Western Australia.  The provision of these services is subject to separate 49 year rail infrastructure leases 
for the respective gauges with the Western Australian government.  Brookfield Rail is currently structurally 
separated from the rail haulage market.6 

The provision of below rail services by Brookfield Rail on the East-West rail corridor is subject to the 
Railways (Access) Act 1998 and the Railways (Access) Code 2000 (the Code). Collectively, the 
legislation and any instruments approved by the Western Australia Economic Regulatory Authority 
comprise the Western Australian Rail Access Regime (WARAR). 

Notwithstanding a recommendation from the National Competition Council to not certify the WARAR, the 
regime was certified as an effective rail access regime, by the designated Minister on 11 February 2011.  
The WARAR is certified as an effective regime for a period of 5 years and expires on 11 February 20167. 

The WARAR is a negotiate-arbitrate framework where access seekers must elect to negotiate inside or 
outside of the requirements of the Code.  Access Seekers are only able to access the dispute resolution 
provisions in the WARAR if they elect to negotiate under the Code.  Arbitration is conducted by an 
independent arbitrator. 

Under the WARAR the economic regulator is only required to approve the floor and ceiling revenue for 
the requested route.  The WARAR does not provide for the regulator to determine up-front terms and 

                                                   

 
6  On 1 July 2015 Asciano informed the Australian Stock Exchange that on 26 June 2015 it received a confidential, non-binding 

and conditional proposal from Brookfield Infrastructure Group to acquire Asciano.  If Brookfield Infrastructure Group’s bid f or 
Asciano proceeds successfully, it would give rise to potential vertical integration issues on the East West market for transport 
services.   

7  http://ncc.gov.au/images/uploads/CERaWAdec-003.pdf 
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conditions of access, including price, for services which are sufficiently like-for-like across multiple access 
seekers competing in the same market. 

While an access seeker may ask the ERA to assess whether the price offered is fair in relation to that 
which other parties are paying this does not extend to the price of access agreements negotiated outside 
of the Code.  As a consequence, the WARAR does not preclude the service provider from unfairly 
differentiating between an access agreement negotiated inside the Code from one negotiated outside of 
the Code.8  Even where both access seekers elect to negotiate under the Code there is no process to 
jointly arbitrate an access dispute on the same matter and this could still lead to differential outcomes. 

The Economic Regulatory Authority is currently undertaking its periodic 5 yearly review of the Code.  Any 
recommendations to amend the Code will be made to the relevant Minister who then decides whether the 
Code should be amended to give effect to those recommendations.  The process for amending the Code 
requires appropriate legislative amendments to be passed by the Western Australian parliament.  The 
extent and timing of any amendments to the Code is highly uncertain and will not assist current access 
negotiations9. 

Investment in below rail infrastructure  
Investment in the interstate rail network has historically been uneconomic as noted by the significant 
impairments made by ARTC over the past decade.  As a privately owned railway, Brookfield Rail may 
have weak incentives to invest in additional network capacity where the incremental revenues from that 
investment are not greater than the incremental costs.  This has required ARTC to make capital 
contributions to Brookfield Rail for improvements to rail infrastructure on the East-West route10. 

The WARAR contains no provisions which would allow for the level of investment and service quality 
relevant to all users of the rail infrastructure to be determined by a regulatory determination.  In the 
absence of this mechanism it is necessary for access seekers to collectively coordinate and determine 
the efficient level of investment and costs. 

The Applicants have received separate proposals from Brookfield Rail which seeks to increase the price 
of access to the Brookfield Rail controlled rail infrastructure used for the transportation of interstate rail 
freight services.  The indicative reasons given by the access provider for the increases are the historical 
under-recovery against the ceiling revenue and the need to undertake investment in the rail corridor. 

Previous authorisations  
The following authorisations are relevant to the consideration of this application for authorisation: 

> On 29 April 2010, the ACCC granted conditional authorisation to the North West Iron Ore Alliance to 
engage in collective negotiations with the providers of rail infrastructure in the Pilbara region of 
Western Australia (NWIOA Determination). 

                                                   

 
8  Clause 4A(1)(b) requires that ‘if the parties choose to negotiate an agreement for access otherwise than under this Code, 

nothing  in this Code applies to or in relation to the negotiations or any resulting agreement’.  
9  The ERA’s Issues Paper notes that ‘the ARTC regime is more prescriptive than the WA regime in that it establishes a 

benchmark access tariff for a standard service, whereas the WA regime establishes only cost boundaries within which 
negotiation must take place.’ 

10  ARTC Press Release December 2012, http://www.artc.com.au/2012/12/20/2012-12-20-125458/  

http://www.artc.com.au/2012/12/20/2012-12-20-125458/
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> On 2 December 2010, the grants conditional authorisation to various Wiggins Island Coal Export 
Terminal producers to collectively bargain with Aurizon Network in relation to below rail access to 
transport coal to the terminal. (WICET Determination) 

> On 16 February 2012, the ACCC authorised various Queensland coal producers to negotiate and give 
effect to contracts, arrangements or understandings with Aurizon Network containing common terms 
and conditions, including price, upon which access to below rail infrastructure will be required to use 
the Dungeon Point Project Management’s proposed coal terminal at Dudgeon Point. (DP 

Determination) 

> On 16 February 2012, the ACCC authorised various Queensland coal producers to negotiate and give 
effect to contracts, arrangements or understandings with Aurizon Network containing common terms 
and conditions, including price, upon which access to below rail infrastructure will be required to 
transport coal to the applicant’s proposed coal terminal development at Abbot Point. (AP 

Determination). 

> On 16 April 2014, the ACCC decided to grant authorisation to the RG Tanna Coal Export Terminal 
Producers to enable collective negotiations with Gladstone Ports Corporation Limited in relation to the 
terms and conditions of coal handling agreements and port services agreements. (RGT 

Determination). 

The last of these authorisations related to the implications of the investment in the port dredging program 
which is common to all users. 
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Authorisation sought 

Conduct 
The Applicants seek authorisation under section 88(1A) and section 88(1) of the CCA to: 

1. Collectively discuss and negotiate with Brookfield Rail the terms and conditions of the Access 
Agreements, including price, relating to the use of standard gauge railway infrastructure covered 
under Schedule 4 of the Railways (Access) Code 2000 for the purpose of transportation of freight by 
rail which enters or exits the interstate rail freight network controlled by the ARTC; 

2. Discuss amongst themselves matters relating to the above discussions and negotiations; and 

3. Enter into and give effect to contracts, arrangements or understandings regarding the agreements 
with Brookfield Rail containing common terms and conditions, including price, which relate to the use 
of railway infrastructure covered under Schedule 4 of the Railways (Access) Code 2000 for the 
purpose of transportation of freight by rail which enters or exits the interstate rail freight network 
controlled by the ARTC. 

Each Applicant will independently determine for themselves whether to accept the negotiated terms and 
conditions offered by Brookfield Rail following the collective negotiations. Each Applicant is also able to 
freely undertake independent negotiations with Brookfield Rail on any matter. 

Scope  
In this Application, ‘Applicants’ includes successors, assigns, related body corporates and associated 
entities and joint venture partners of each Applicant.  This will ensure that the authorisation properly 
provides statutory immunity for all relevant parties. Pursuant to section 88(10) of the CCA, the Applicants 
request that any authorisation granted by the ACCC be expressed to apply to any access seeker, 
including Pacific National, who is negotiating, or intends to negotiate with Brookfield Rail an Access 
Agreement for interstate rail freight services, unless otherwise subject to a decision or ruling by the ACCC 
which would preclude the authorisation from applying. 

Participation in the conduct authorised by the ACCC will be voluntary: 

> Brookfield Rail will not be required to negotiate collectively with the Applicants – authorisation merely 
provides the opportunity to do so; and 

> The Applicants retain complete discretion on whether or not to negotiate collectively with Brookfield 
Rail – authorisation merely provides the opportunity to do so. 

The class of parties able to collectively negotiate under the proposed authorisation is not closed.  As 
stated above, the authorisation is sought on terms that would allow other access seekers, including 
Pacific National, to have the benefit of the authorisation if it chooses to participate in the collective 
negotiation.      

The Applicants acknowledge that the proposed authorisation will not operate to permit any collusion or 
information sharing that would allow them to agree prices or other terms and conditions in respect of the 
above rail haulage services which they offer in competition with one another. 

Reasons for the Proposed Conduct 
The main reasons for the Proposed Conduct is to: 
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> Facilitate common terms and condition of access for the same types of service in order to promote 
competition in the rail haulage segment of the East West freight transport market. 

> Provide the Applicants some countervailing market power in negotiations with Brookfield Rail for the 
relevant services; and 

> Provide a significant reduction in the negotiating costs 

Service level improvements and performance standards may require increased investment by Brookfield 
Rail on the relevant route sections.  As this investment affects the characteristics of the physical 
infrastructure it is not possible to discriminate in the asset performance standard between access 
seekers.  It is therefore appropriate and efficient for access seekers to collectively agree to an increase in 
the performance of the asset and any investment which may be required to fund that improvement. 

Collective negotiations may also shorten the negotiation period and support the conclusion of 
negotiations prior to the cessation of the current access arrangements. 

Duration 
The Applicants seek authorisation for a period of 5 years. 

A period of 5 years is appropriate because: 

> Negotiations are expected to be concluded prior to 1 January 2016;  

> This provides sufficient time to undertake arbitration on the terms and conditions of access; 

> It is likely to be necessary over the term of the Access Agreement to negotiate variations to the terms 
and condition of access associated with any rate review mechanisms contained in the Access 
Agreement; and 

> Provides sufficient time for ERA to complete the 2014 Code Review and for any relevant amendments 
to be made to the WARAR and for it to be recertified. 

A period of 5 years is considered appropriate having regard to the potential term of the Access 
Agreements. 

Interim authorisation 
The Applicants also seek interim authorisation. 

Interim authorisation will allow the Applicants to evaluate the reasonableness and efficiency of the 
proposed terms and conditions of access offered by Brookfield Rail.  The joint consideration of the 
proposed terms and conditions will inform the Applicants as to whether it might be necessary to negotiate 
under the Code in order to rely on the negotiate-arbitrate provision under WARAR. 

Interim authorisation will allow the Applicants to undertake effective negotiations with Brookfield Rail on 
establishing common terms and conditions, including price, for the relevant service(s). 

The expiry of the current access agreements and the timeframes associated with arbitrating the terms 
and condition of access necessitate the interim authorisation in order to substantially reduce the risk that 
the rights for access could expire prior to conclusion of the negotiations with Brookfield Rail. 

Interim authorisation should be granted because: 

> there is likely to be minimal impact on competition given the voluntary nature of the arrangements; 
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> the collective negotiation relates only to the indicative terms and conditions for the relevant services 
and does not address any variations from the common terms and conditions associated with 
associated services and/or variations associated with an individual access seeker’s differences in cost 
or risk; there is minimal impact on the pricing of services in the rail haulage market given sensitive 
information such as downstream customers, customer pricing, volume projections, cost of service 
information or marketing strategies will not be shared between the Applicants; 

> Denying the interim authorisation could lead to an inability to negotiate collectively as Brookfield Rail 
has already commenced negotiation with Access Seekers for the relevant service(s); 

> The interim authorisation will assist the Applicants in assessing the benefits and consequences of 
negotiating either inside or outside of the Code. 
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The test for authorisation  

Weighing public benefits and detriments 
Sections 90(5A) and 90(5B) of the CCA require that, before the ACCC authorises a provision of a 
proposed contract, arrangement or understanding that is or may be a cartel provision, it must be satisfied 
in all the circumstances that: 

> The provision, in the case of section 90(5A) would result, or be likely to result, or in the case of section 
90(5B) has resulted or is likely to result, in a benefit to the public; and 

> That benefit, in the case of section 90(5) would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the proposed contract or arrangement 
were made or given effect to, or in the case of section 90(5B) outweighs or would outweigh the 
detriment to the public constituted by any lessening of competition that has resulted or is likely to result 
from giving effect to the provision. 

Section 90(6) sets out the test that must be applied by the ACCC when considering whether to grant 
authorisation for provisions of proposed contracts, arrangements or understandings which may have the 
purpose or effect of substantially lessening competition. This test is almost identical to the test in section 
90(5A). 

The meaning of public benefits and detriments 
The term ‘public benefit’ is not defined in the CCA.  The ACCC and the Australian Competition Tribunal 

(Tribunal) have consistently stated that the term ‘public benefit’ should be given its widest possible 

meaning11. More specifically, the Tribunal has found that this extends to: 

“…anything of value to the community generally, any contribution to the aims pursued by society 

including as one of its principle elements…the achievement of economic goals of efficiency and 

progress12”. 

The term ‘public detriment’ is not defined in the CCA. The Tribunal has given the concept of public 

detriment a wide ambit, including: 

“…any impairment to the community generally, any harm or damage to the aims pursued by the 

society including as one of its principal elements the achievement of the goal of economic 

efficiency13” 

The counterfactual 
In weighing the public benefits and detriments, the ACCC applies the ‘future with and without’ test. That 

is, the ACCC must compare the likely future if authorisation were granted (‘factual’) with the likely future 

where authorisation is not granted (‘counterfactual’)14. 

                                                   

 
11  Macadamia Processing Company and Suncoast Gold Pty Ltd (1991) ATPR (Com) 50-109 at 56,101; Davids Limited (19960 

ATPR 50-224at 56,458; Du Pont (Australia) Ltd and Ors (1996) ATPR (Com) 50-231 at 56,529. 
12  Re Queensland Cooperative Milling Association Ltd (1976) ATPR 40-012 at 17,242.   
13  Re 7-Eleven Stores Pty Ltd (1994) ATRP 41-357 at 42,683. 
14  Australian Performing Rights Association (1999) ATPR 41-701 at 42936 and Re Media Council of Australia (No. 2) (1987), 

ATPR 40-774 at 48,419. 
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In the absence of the authorisation the Applicants would be required to negotiate separately with 
Brookfield Rail either inside or outside of the Code in respect to the terms and conditions of their Access 
Agreements. The conduct of separate negotiations either outside of the Code or arbitrated within the 
Code may not produce the efficient outcome of obtaining a common price for the common service, 
subject to differences in cost or risk. 

The Applicants seek certainty that the Proposed Conduct does not contravene the CCA. While it may be 
possible for the Applicants to share information in relation to establishing common terms and conditions 
for the same service in the same market in the same manner as occurs in the establishment of regulated 
prices there is considerable commercial and regulatory uncertainty with undertaking those negotiations 
without the authorisation. 

As the WARAR does not provide an effective mechanism to allow the establishment of common terms 
and conditions of access reliance on the WARAR regime is not considered a commercially viable 
approach to obtaining this outcome. As a result the authorisation is considered the only reasonable and 
effective means to collectively resolve an efficient price for access to the regulated service. 

Relevant markets 
In order to assess the relevant public benefits and any detriments that might arise from the Proposed 
Conduct it is necessary to define the relevant markets. 

The Applicants consider the markets relevant to the Proposed Conduct are: 

> the market for the provision of below rail infrastructure in which Brookfield Rail is the sole provider; 

> the rail haulage segment of the freight transport market; and 

> the market for intermodal freight transportation. 

In relation to the first two markets: 

> in the NWIO Determination the ACCC cited the final recommendation from the NCC regarding the 
application for declaration of Goldsworthy Railway that the ‘the rail assets required to provide iron ore 

track services are distinct from those required to provide iron ore rail haulage services’ 

> in the WICET Determination the ACCC accepted the submission by the applicants that the relevant 
market subject to the collective bargaining was access to below rail infrastructure associated with the 
terminal but the arrangements might also affect the supply and acquisition of rail haulage services and 
coal handling services at the Port of Gladstone as well as the global markets of thermal and 
metallurgical coal; 

> in the AP Determination and DP Determination, while the ACCC considered the geographical markets 
might be larger than that proposed by the applicants it did not consider that it was necessary to decide 
upon a narrower or broader market definition than that proposed.  The applications identified the 
primary market as the below rail services associated with their respective terminals and affected 
markets being rail haulage and global coal markets. 

> In Pacific National Ltd v Queensland Rail (2006) FCA the honourable J Jacobson accepted that there 
were two separate infrastructure markets (standard gauge and narrow gauge) and linehaul markets. 
The conduct in these markets may affect the customers of rail linehaul services: 
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The primary customers of rail linehaul services are freight forwarders who provide transport to 

businesses that generate freight. They make significant investment in assets specifically for rail 

transport, including containers and technology15 

Freight transport businesses are characterised by economies of scale, scope and density.  As a 
consequence, competition in rail linehaul services may affect competition on other markets associated 
with the transportation by rail, such as the movement of bulk commodities.  The Applicants consider the 
effects on these markets would not materially alter the balance of public benefits and detriments.  

The Applicants consider that the geographical boundary of linehaul market is the movement of interstate 
freight in an out of Western Australia.  However, competition within the East-West corridor may affect 
competition on the North South corridor where customer’s preferences are associated with obtaining 
services from transport operators that have a national operational foot print. The Applicants consider the 
effects on this geographical dimension would not materially alter the balance of public benefits and 
detriments. 

These views are consistent with the ACCC competition impact assessment of the proposed Toll 
acquisition of Pacific National that concluded: 

Market inquiries indicated that the transportation of bulk freight did not fall within the scope of the 

relevant market because bulk line-haul involves the use of different equipment, facilities, and 

customer requirements. Market inquiries also indicated that the geographic scope of the market 

included rail line-haul services between all of the Eastern States and Perth.16 

  

                                                   

 
15  Pacific National Ltd v Queensland Rail (2006) FCA at 960. 
16  ACCC (2006) Toll Holdings Limited’s proposed acquisition of Patrick Corporation Limited, Public Competition Assessment, May, 

at 32. 
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Significant public benefits 

The Proposed Conduct is likely to result in benefits to the access seekers for the relevant services, 
Brookfield Rail and customers of intermodal services. 

The main public benefit is the improvement in the efficiency of below rail services and the reduction in 
externalities associated with the benefits of increased utilisation of rail transportation for freight. 
Customers will also benefit from the promotion of competition in the rail haulage market from the efficient 
and non-discriminatory access to rail infrastructure which supports investment and innovation by rail 
operators. 

The access seekers and the access provider will obtain a reduction in the transaction costs associated 
with undertaking complex access negotiations on a case by case basis with multiple access seekers. 

Improving efficiency 
While above and below rail can be defined as functionally distinct markets there are significant 
coordination requirements in optimising the efficiency of the joint provision of the services.  Neither the 
above or below rail service can be provided in its own right and there are significant and material 
efficiencies to be realised through the optimal combination of the above and below rail inputs.  The 
separation of the inputs requires coordination mechanisms necessary to optimise the total costs of rail 
transportation. 

This coordination is paramount when assessing investment in the below rail infrastructure where that 
infrastructure represents a common input to all rail operators. While in most instances above and below 
rail investment is complimentary, in some circumstances investment in above rail may be a direct 
substitute for investment in the below rail asset. A coordinated approach to this investment between 
above and below rail is critical to ensure an efficient outcome. 

By sharing information and collectively negotiating on the Brookfield Rail’s investment in the rail 

infrastructure this facilitates improvement in the efficiency of those investments, in terms of the way the 
investment is delivered including minimising disruptions to services, or whether it can be deferred or 
avoided.  These capital and operating efficiencies have longer term benefits to customers of rail transport 
services given the long life of below rail infrastructure. 

Improving Commercial Outcomes 
As previously noted the WARAR provides for the regulator to determine the floor and ceiling revenue 
relevant to a particular route required for use by the access seeker.  The potential price outcomes within 
this band are considerable.  As Brookfield Rail does not currently earn the ceiling revenue it implicitly 
acknowledges, in its current prices, that there is limited capacity for rail operators to pass on increases in 
their access charges. 

The substantial price discretion afforded to the access provider can increase that party’s bargaining 
power in the negotiation of access and facilitate the expropriation of any efficiencies the rail operator 
obtains from its own economies of scale and other operational savings.  This level of bargaining power is 
acknowledged in Pacific National’s submission to the review of the Railways (Access) Code 2014 Review 

which noted: 

…the ‘negotiate and arbitrate’ model of access as provided for in the Code is flawed due to the 

uneven bargaining positions of the natural monopoly rai infrastructure provider and the users and 

potential users of this infrastructure. 
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While the Code limits the rail infrastructure provider’s bargaining power via the use of floor and 

ceiling tests, the broad range between the floor and ceiling price combined with the rail 

infrastructure provider’s bargaining power results in outcomes which favour the monopolist rail 

infrastructure provider. 

Collective negotiations can improve the relative strength of the bargaining position of the access seekers 
relative to the access provider.  In the WICET Determination the ACCC noted the applicant’s view that: 

Applicants consider the collective bargaining arrangements will allow the producers to improve 

their bargaining position with QR Network by increasing the quality, preparedness and rigour 

which may be applied to the commercial negotiations on behalf of the Applicants 

Transaction cost savings 
Collective bargaining would also realise transaction costs savings relative to undertaking individual 
negotiations.  In particular, where more than one access seeker sought to an arbitrated outcome under 
the WARAR then the collective negotiations would allow for the sharing of information which would 
involve significant reduction in legal expenses and the provision of expert advice.  It would also facilitate 
consistency in the arbitrated outcomes.  The granting of the authorisation will assist the Applicants in 
assessing the benefits and consequences of negotiating either inside or outside of the Code. 

Brookfield Rail would also benefit from reducing the scope of matters required to be agreed amongst 
multiple access seekers to ensure that it is not unfairly differentiating between proponents (noting the 
information asymmetry between Brookfield Rail and the access seekers regarding the implications of any 
discrimination on the operator’s ability to compete).  That is an access seeker would not know whether 
the discrimination is unfair or adversely affects its ability to compete if it has no knowledge of the 
competing access seekers terms.  This reduces the transaction costs to Brookfield and reduces its 
regulatory risk.  

Promoting competition in the rail haulage market 
The Competition Principles Agreement outlines the requirements for state based access regimes 
including that the regime should include an objects clause which: 

Promote[s] the economically efficient use of, operation and investment in, significant 

infrastructure thereby promoting effective competition in upstream or downstream markets. 

The terms and condition of access agreements for the same services operating in the same market can 
adversely affect a rail operator’s ability to compete in the rail haulage market. This can occur because the 

term or condition, including price, may: 

 be different between access seekers for like services which has an impact on the their ability to 
compete directly against other access seekers who have contracted on different terms; or 

 be the same between access seekers but may have significant different effect on their ability to 
compete due to scale efficiencies. 

In relation to the price of providing rail transportation services these services are subject to either the 
competitive market constraint of modal substitutes or the highly elastic demand of the end customer’s 

demand.  As a consequence, the access provider can raise the price of access which squeezes the rail 
operator’s margins.  This can cause a rail operator to exit the market or increase the barriers to entry for a 

new operator to compete in that market segment. 
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Similarly, changes in non-price terms can also have discriminatory impacts affecting an operator’s ability 

to compete efficiently in the linehaul market, especially where an operator with market dominance is 
better able to absorb the increase in cost or risk relative to its competitors. 

Collective negotiations are likely to facilitate efficient terms and condition of access which will continue to 
promote competition in the provision of rail haulage services to the benefit of consumers in those 
markets.  Importantly, collective negotiations would also assist in preserving the demand incentives 
implicit in the approved ARTC access charges for the complimentary service and avoid transferring the 
full value of public investment in the east-west corridor to the privately owned railway manager, Brookfield 
Rail. 

Promoting demand for rail transportation services 
The interstate rail freight market is subject to direct competitive pressure from modal substitutes and there 
are significant limitations on rail operators to absorb below rail cost increases in order to continue 
investing in capacity and productivity improvements in rail operations. 

The implication of the relative pricing of substitute modes is shown in the following figure which shows 
recent declines in the price index of both the Rail Transport Index (RTI) and the Water Transport Index 
(WTI) relative to ARTC price changes on the East West rail corridor and the consumer price index (CPI). 

Figure 4  Price Indices for Freight Transport 

 

Sources:  ABS Catalogue 6427.0, Table 21; ABS Catalogue 6401, Table 1 and ARTC Published indicative access charges for 
Adelaide to Kalgoorlie.  
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Aurizon has been advised that over the last 12 months, coastal shipping operators carrying domestic 
freight have reduced their freight rates significantly. There are indications that this reduction in rates has 
resulted in a shift of freight from rail and road to sea. 

Brookfield access charges on the east-west corridor currently exceed those of ARTC for the same service 
on a $ per ntk basis. The Applicants anticipate that in negotiating access charges for these services 
Brookfield Rail may seek to increase its rates relative to the expected changes in the price indices for 
competing modes further eroding rail’s competitiveness and at a time when underlying market conditions 
remain subdued.  This is based on recent negotiations between Brookfield and CBH where the access 
seeker notes that in relation to its process of negotiating under the Code17: 

At the end of the 90 day negotiation period Brookfield wants WA growers to pay about double 

their current access rates 

Collective negotiations improves the prospect of obtaining access charges for the interstate rail services 
which support both the sustainability of existing operations and promoting the growth in the overall market 
for interstate rail freight. 

The advantages of rail freight in terms of lower carbon emissions, reduced congestion and reduced 
fatalities relative to road transport are widely documented in the economic literature including the 
Productivity Commission’s review into Road and Rail Freight Infrastructure Pricing (see chapter 7).  

Increase in the demand for rail transport on the east-west corridor from modal substitution leads to direct 
benefits of reduced road wear and lower Government expenditure on road maintenance. 

 

 

  

                                                   

 
17  CBH Group (2015) Media Release: CBH and Brookfield Negotiation Period Ends, 25 June. https://www.cbh.com.au/media-

centre/media-releases/cbh-and-brookfield-negotiation-period-end  

https://www.cbh.com.au/media-centre/media-releases/cbh-and-brookfield-negotiation-period-end
https://www.cbh.com.au/media-centre/media-releases/cbh-and-brookfield-negotiation-period-end
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Minimal (if any) detriment 

In certain circumstances, collective negotiation arrangements can interfere with the market determined 
price signals and create allocative efficiencies in the market.  The ACCC has recognised that the extent of 
the detriment and the impact on competition will depend upon the specific circumstances involved. 

The Applicants consider that minimal (if any) anti-competitive detriment will result from the collective 
negotiation with a monopoly service provider. Any potential detriment is further reduced by the following 
points which were presented by the Gladstone Port Corporation and accepted by the ACCC in the GP 
Determination18: 

> the proposed collective negotiations will be voluntary and [monopoly service provider] will not be bound 
to participate in collective negotiations with the Applicants 

> the Applicants do not propose to engage in collective boycott activity 

> there will be information sharing restrictions put in place between the Applicants. 

Voluntary participation 
Participation in engaging in the Proposed Conduct is strictly voluntary.  An access seeker for the relevant 
services is free to engage Brookfield Rail directly to negotiate terms and conditions of access inside or 
outside of the Code which may differ as permitted under the WARAR. 

Brookfield Rail is not bound to negotiate collectively with the Applicants but may elect to do so where it 
considers there are efficiencies from doing so and benefit in obtaining collective agreement on 
coordinated investment in rail infrastructure. 

Objectives are consistent with regulation of below rail services in 
other markets 
The objectives of the Applicants are to establish consistent terms and conditions of access, including 
price, for the same benchmark service offering.  This is consistent with the arrangements which prevail in 
the regulated access arrangements in jurisdictions across Australia19 where access is subject to: 

> an access undertaking; 

> a standard access agreement; 

> a benchmark tariff (with differentiation for cost and risk); and 

> relevant master planning and capital investment consultation. 

The scope of the Proposed Conduct does not extend to coordination in the provision of services or the 
day of operations planning. Hence there is limited possibility of coordinated cartel effects against 
competitors. 

                                                   

 
18  ACCC (2014) Determination on Application for Authorisation lodged by the RG Tanna Export Terminal Producers in respect of 

collective negotiations with Gladstone Ports Corporation in relation to coal handling and port services agreements, April at 44. 
19  For example, the Aurizon Network Access Undertaking (QLD), the Queensland Rail Access Undertaking, Hunter Valley Access 

Undertaking and the Interstate Access Undertaking. 
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Information sharing restrictions 
The exchange of information between the Applicants and the reaching of an understanding only relates to 
the Proposed Conduct.  Information protocols will be established and put into effect to ensure that 
information will only be shared to the extent that it is reasonably necessary for, and related to, this 
purpose. 

The Applicants do not propose to engage in cartel behaviour in relation to the provision of rail 
transportation services and will not share commercially sensitive information which might relate to 
downstream pricing, customers, costs of operations, volume and capacity projections. 

The Applicants will continue to compete vigorously against each other, other rail providers and rail 
substitutes in relation to the interstate transportation of freight. 

Conduct is limited to a narrow range of services 
The Applicants intend that the Proposed Conduct relate only to the negotiation of an access agreement 
with Brookfield Rail for purpose of transportation of interstate freight by rail. 

The Applicants have sought to limit the scope of the Proposed Conduct to those below rail services for 
which the ACCC has already approved indicative access charges in the IRAU which also require use of 
Brookfield Rail’s rail infrastructure in order to operate. Importantly, the Applicants are seeking to specific 
the indicate price and the indicative terms and conditions associated with the indicative service.  The 
parties are free to negotiate differences, and Brookfield would likely seek to vary, from this indicative 
service for material differences in cost or risk.  In this regard the ACCC could seek to obtain from ARTC 
the extent to which prices differ from the indicative charges on the East West corridor in its inquiries. 

The Proposed Conduct is limited to collective negotiations and/or the sharing of information in relation to 
the terms and conditions of access agreements and related discussion on the maintenance, infrastructure 
renewals and or upgrades which might be required by Brookfield Rail to provide efficient below rail 
services. 

The Proposed Conduct may also involve the preparation of joint submissions to the Economic Regulatory 
Authority of Western Australia. 
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Why authorisation should be granted 

The Applicants seek authorisation to: 

1. Collectively discuss and negotiate the terms and conditions of the Access Agreements with Brookfield 
Rail, including price, relating to the use of standard gauge railway infrastructure covered under 
Schedule 4 of the Railways (Access) Code 2000 for the purpose of transportation of freight by rail 
which enters or exits the interstate rail freight network controlled by the Australian Rail Track 
Corporation; 

2. Discuss amongst themselves matters relating to the above discussions and negotiations; and 

3. Enter into and give effect to contracts, arrangements or understandings regarding the agreements 
with Brookfield Rail containing common terms and conditions, including price, which relate to the use 
of railway infrastructure covered under Schedule 4 of the Railways (Access) Code 2000 for the 
purpose of transportation of freight by rail which enters or exits the interstate rail freight network 
controlled by the Australian Rail Track Corporation. 

The Applicants seek an interim authorisation. 

Authorisation is sought for a period of 5 years. 

The WARAR does not provide an effective mechanism for the Applicants to obtain non-discriminatory 
terms of access from Brookfield Rail for the same service within the same market. As a consequence the 
Proposed Conduct is consistent with promoting the objects clause of the Competition Principles 
Agreement. 

The Proposed Conduct has minimal if any public detriment.  To address any public detriment that might 
otherwise exist the Applicants will implement arrangements that are designed to regulate and limit the 
exchange of information for the permitted purpose of the collective negotiations.  

The public benefits substantially outweigh any detriments and an interim authorisation should be granted. 
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Schedule - Applicants 

Aurizon 
 
Aurizon is a top-30 listed company in Australia and the largest rail freight enterprise in Australia. Aurizon 
employs approximately 7,000 people, has a market capitalisation of over $10B, and offers rail freight 
transport and infrastructure services across Australia.  Every day Aurizon moves more than 700,000 
tonnes of coal, iron ore and other minerals, as well as agricultural and general freight, across Australia 
and into export markets. It operates more than 100 sites and terminals across Australia to facilitate the 
flow of goods.    

Aurizon’s Intermodal operates across the country, along the three key corridors: East West; North South 

and North Coast Line. Annually, our Intermodal business move 4 million tonnes (320,000 TEUs) across 
the country servicing a range of industry sectors. It operates 40 depots across five states.  

Overview of Aurizon Operations  
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Specialised Container Transport 
 

SCT is today recognised as one of Australia’s largest and most dynamic privately owned transport and 

logistical operations in Australia. 

From its early days as an East/West rail operator, The SCT Group has grown into a diversified group 
incorporating a number of operating entities:- 

> Largest East/West freight forwarders in Australia  

> Linehaul -  road/rail 

> Warehousing 

> Local transport distribution 

> National footprint 

> Largest and most efficient freight trains 
in Australia 

 

SCT has rail freight terminals in:-  

> Melbourne 

> Penfield (Adelaide) 

> Parkes (NSW) 

> Acacia Ridge (BNE) 

> Perth 

 

 
 




