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Summary 

The ACCC grants authorisation to Virgin Australia and Delta Air Lines to continue 
to coordinate their passenger and freight services on direct routes between 
Australia and the United States until 7 September 2020. 

On 2 January 2015, Virgin Australia and Delta Air Lines (the Applicants) lodged an 
application for re-authorisation of their metal-neutral Alliance involving joint scheduling 
and pricing and revenue sharing for passenger and freight services on direct routes 
between Australia and the US (Proposed Conduct).  

The ACCC previously granted authorisation for the Proposed Conduct on 10 December 
2009. Following other regulatory approvals, the implementation phase of the Alliance 
began in September 2011 with codesharing on the Sydney-Los Angeles (LA) route and 
the first joint scheduling activities commencing in November 2011, and joint pricing of 
services commencing in January 2012.  

In considering the application for re-authorisation, the ACCC has examined the 
potential anti-competitive effects of the Proposed Conduct on the five direct routes 
between Australia and the mainland US (Sydney to LA/San Francisco/Dallas Fort 
Worth, Melbourne to LA and Brisbane to LA). While the ACCC recognises that 
consumers have a range of possible choices in travelling between Australia and the US, 
including routes with intermediate stopovers (for example, via New Zealand or Canada), 
it considers that these are not generally close substitutes for direct routes. In relation to 
public benefits, the ACCC has also considered the potential pro-competitive effect on a 
broader set of routes to/from behind and beyond destinations. 

The Proposed Conduct brings together two of the four airlines that currently operate 
direct services between Australia and the mainland US. In the year ended April 2015, 
Virgin and Delta together accounted for 27 per cent of capacity on the set of direct 
routes, while Qantas remained the largest competitor with 56 per cent of capacity and 
United Airlines accounted for the other 17 per cent. 

Within the set of direct routes, the ACCC has focused on Sydney to LA, since this is the 
only route on which both Virgin and Delta currently operate services, and it is the 
largest of the trans-Pacific routes by capacity. On this route in the year ended April 
2015, Qantas was again the largest competitor with 48 per cent of capacity compared 
to 37 per cent for the Alliance and 15 per cent for United.  

The ACCC has assessed the public benefits and detriments of the Proposed Conduct 
on the basis that in the likely future without the Alliance neither Virgin nor Delta would 
have a commercial incentive to offer competitive access to each other’s network. 
Further, the ACCC considers that each Applicant would review the operation of its 
services between Australia and the US to optimise their own commercial performance 
and would adjust their product and service features accordingly. 

The ACCC notes that the Proposed Conduct allows Virgin and Delta to offer a single 
integrated network comprising their services between Australia and the US and their 
respective domestic Australian and US networks. The ACCC accepts that this 
combined network is likely to be valued by travellers between Australia and the US, 
since the majority of such passengers connect from and/or to destinations behind and 
beyond the key gateway points. 
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In light of this, the ACCC considers that the Proposed Conduct has resulted, and is 
likely to continue to result, in material public benefits in the form of enhanced products 
and services including increased and better online connections, access to each other’s 
frequencies, better schedule spread, loyalty program benefits and improved lounge 
access. 

The ACCC also considers that, compared to the likely future without the Alliance, the 
enhanced products and services and single integrated network enabled by the 
Proposed Conduct allow Virgin and Delta to compete more effectively with the 
incumbent carriers on the broader set of routes between Australia and the US, and this 
is likely to result in a material public benefit. 

On the other hand, the ACCC considers that the Proposed Conduct is likely to result in 
public detriment by increasing the risk of unilateral effects and/or coordinated conduct 
on direct routes between Australia and the mainland US.  

This increased risk arises from the fact that the Proposed Conduct reduces the number 
of competitors from four to three on the set of direct routes between Australia and the 
mainland US (including Sydney to LA); brings together two airlines that would otherwise 
be close competitors to each other on these routes; and creates greater symmetry 
between the operations of the Alliance and Qantas/American Airlines. 

Further, examination of pricing and output behaviour following implementation of the 
Alliance suggests outcomes that may be consistent with unilateral effects and/or co-
ordinated conduct. However, the ACCC notes it is unclear what specifically may have 
caused these observations, and there is some other evidence of competitive activity 
between the Applicants, Qantas and United on these routes. Accordingly, the ACCC 
considers that the extent of any public detriment resulting from the Proposed Conduct is 
uncertain.   

After weighing the public benefits and detriments discussed above, the ACCC has 
reached the view that the Proposed Conduct is likely to result in material public benefit 
that would outweigh the detriment to the public constituted by any lessening of 
competition that would result or would be likely to result from the Proposed Conduct.  

The Applicants sought re-authorisation for a period of 10 years. In light of the likely 
public detriments identified in its assessment, the ongoing evolution of services on the 
trans-Pacific, and the dynamic nature of the aviation industry, the ACCC considers it 
appropriate to review developments on the trans-Pacific earlier than the requested 10 
years. As such, the ACCC grants authorisation for five years until 7 September 2020.  
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The application for authorisation 

1. On 2 January 2015, Virgin Australia Airlines Pty Ltd, Virgin Australia International 
Airlines Pty Ltd, Virgin Australia Airlines (NZ) Ltd, Virgin Australia Airlines (SE Asia) 
Pty Ltd (together, Virgin) and Delta Air Lines (Delta) (together, the Applicants) 
lodged with the ACCC an application for the revocation of authorisations A91151, 
A91152, A91172 & A91173 and their substitution with the new authorisations 
A91475, A91476, A91477 & A91478 (re-authorisation). 

The Proposed Conduct 

2. The Applicants sought re-authorisation of their existing trans-Pacific Alliance for a 
further 10 years to: 

 give effect to the Joint Venture Agreement, Coordination Agreement, 
Cooperation Agreements, Marketing Agreement, Codeshare Agreements, 
Reciprocal Frequent Flyer Program Implementation Agreement, and 
Lounge Usage Agreement (the Alliance Agreements) as amended and 
restated; and 

 make and give effect to related agreements contemplated in the Alliance 
Agreements, including to renew the Alliance Agreements upon the 
expiration of their current term. 

(Together, the Proposed Conduct) 

3. The Proposed Conduct also enables the sharing of revenue under arrangements 
founded on the principle of metal neutrality, which is intended to provide incentives 
to each Alliance party to market services irrespective of which party is operating the 
aircraft. 

4. The Applicants note that ‘trans-Pacific’ could be used to describe services between 
(i) Australia and North America (including Canada) or (ii) Australia and the US 
(including both the mainland and Hawaii). In its assessment of the application for re-
authorisation, the ACCC has focused on services between Australia and the US, 
and therefore in this determination ‘trans-Pacific’ is used to describe services 
between Australia and the US (including both the mainland and Hawaii).1 

Scope of the Alliance 

5. The Alliance Agreements provide for coordination and agreement between the 
Applicants for passenger and freight services on trans-Pacific routes in relation to: 

 the planning and management of operations including schedules, capacity, 
aircraft deployment and routes flown 

 pricing and revenue management 

 sales and marketing activities 

 frequent flyer and lounge program offerings 

                                                           
1
 The proposed authorisation is limited to direct routes between Australia and the US. 
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 purchasing and procurement. 

Rationale for the Alliance 

6. Virgin and Delta state that a further authorisation of the Alliance is required for them 
to continue to effectively compete against the incumbent carriers on the trans-
Pacific and provide their customers with access to greater choice and convenience 
than would be possible without an Alliance. 

7. The Applicants state that in order to offer a competitive trans-Pacific service, a 
carrier must have the following: 

 a strong brand and marketing presence in both Australia and the US 

 strong behind and beyond networks, with a strong North American network 
being particularly key for an Australian carrier 

 a valued product for business and leisure customers, including 
connectivity, network coverage and frequency and an attractive frequent 
flyer program and lounge facilities, particularly given the significance of 
business travel on the trans-Pacific. 

8. Given the above, the Applicants note that through the Alliance, each airline has 
access to strong North American and Australian networks, is able to facilitate traffic 
and connections onto trans-Pacific trunk routes which has allowed for these trunk 
routes to become more sustainable through better management of load factors and 
yield. 

9. Virgin submits that it is only through an integrated Alliance with Delta that it can offer 
a competitive trans-Pacific product to Australian travellers.  

Draft determination and interim authorisation 

10. On 3 June 2015, the ACCC issued a draft determination2 proposing to grant 
authorisation to the Applicants to engage in the Proposed Conduct described above 
for a further five years. A pre-decision conference was not requested in relation to 
the draft determination. 

11. At the time of issuing the draft determination, the ACCC also decided to grant 
interim authorisation to the Applicants. In granting interim authorisation, the ACCC 
considered that it was unlikely to conclude its assessment of the applications for re-
authorisation by 1 July 2015, which is when the existing authorisation for the 
Alliance originally expired. 

The Applicants 

Virgin Australia  

12. The Virgin Australia Group commenced operations in Australia in August 2000 as a 
low cost carrier under the ‘Virgin Blue’ brand. Virgin Australia Holdings Limited is 
listed on the Australian Stock Exchange. 

                                                           
2
 Subsection 90A(1) requires that before determining an application for authorisation the ACCC 

shall prepare a draft determination. 
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13. As at 30 June 2014, Virgin and its subsidiaries operated a fleet of 137 aircraft on 
approximately 3000 flights per week to over 450 Australian and international 
destinations through its brands, ‘Virgin Australia’ and ‘Virgin Samoa’ (a joint venture 
with the Samoan Government). 

14. Over the past several years, Virgin’s key business strategies have been aimed at 
transforming the airline from a low cost carrier to a premium carrier. These 
strategies have been implemented through the airline’s ‘Game Change Program’ 
and the ‘Game On’ initiative. Virgin announced the successful completion of these 
initiatives in August 2012. 

Delta Air Lines  

15. Delta was founded in 1928 and commenced passenger services in the United 
States (US) in the 1930s. The airline is headquartered in Atlanta and offers its 
customers more than 333 destinations in 64 countries on six continents with its 
codeshare partners. Delta has hubs in ten US cities, and operates a fleet of more 
than 760 aircraft. 

16. In addition to its codeshare partners, Delta is a founding member of the SkyTeam 
global alliance, and also has a newly formed joint venture with Virgin Atlantic that 
was announced in 2012 and implemented in late 2013. In addition to these 
arrangements, Delta also has a joint venture with Air France-KLM and Alitalia that 
provides 250 daily trans-Atlantic flights with a fleet of 144 aircraft. 

Background 

Initial authorisation and implementation of the Alliance 

17. Virgin and Delta commenced services on the trans-Pacific on 27 February 2009 and 
1 July 2009 respectively, and sought authorisation for a joint venture between them 
in July 2009.  

18. On 10 December 2009, the ACCC granted authorisation for the Alliance until 1 July 
2015. The ACCC concluded that the Alliance was likely to enable the Applicants to 
compete more vigorously and effectively against the established carriers on the 
trans-Pacific, and was unlikely to result in any significant reduction in competition. 

19. However, the Alliance did not commence at this stage, due to regulatory approvals 
required in other jurisdictions. 

20. On 10 June 2011, the US Department of Transportation (US DOT) granted 
indefinite antitrust immunity to the Alliance, following a preliminary denial of 
immunity by the US DOT on 8 September 2010. The New Zealand Ministry of 
Transport similarly authorised the Alliance for an indefinite period in July 2011. 

21. After receiving regulatory approval, the implementation phase of the Alliance began 
in September 2011, with codesharing on the Sydney-LA route and the first joint 
scheduling activities commencing in November 2011.  

22. Joint pricing of services commenced in January 2012, with the progressive 
implementation of frequent flyer reciprocity and other joint activities occurring shortly 
after this time. 
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23. The Applicants note that a program of closer cooperation to seek further efficiencies 
and market penetration through the Alliance commenced in February 2014. 

Air passenger travel between Australia and the US 

Regulatory environment 

The international aviation industry 

24. The international aviation industry is highly regulated. The 1944 Convention on 
International Civil Aviation established the principle that each country has exclusive 
sovereignty over its airspace. This principle continues to guide the regulatory 
framework today. 

25. International air transport cannot occur unless it is specifically authorised pursuant 
to a government to government bilateral air services agreement (ASA). An ASA 
may specify the terms and conditions of airline activity between two countries. An 
ASA may indicate the destinations that can be served in a particular country, the 
permitted frequencies per week and any rights to operate via or beyond to other 
countries. Typically, the rights granted under an ASA can only be exercised by 
designated carriers of the countries that are parties to them. 

26. An Open Skies Agreement (OSA) is one form of ASA between two countries. In 
essence, it is an agreement which provides minimal (or no) restrictions on the ability 
of the airlines of two countries to operate services between them. 

OSA between Australia and the US 

27. The introduction of an OSA between Australia and the US in February 2008 enabled 
the entry and operation of unrestricted capacity on routes between the two countries 
by carriers from Australia or the US. Immediately before this time, Qantas and 
United were the only carriers operating direct services between Australia and the 
US. 

28. Under the OSA, the carriage of traffic over domestic sectors is reserved for the 
national carriers of each country. The agreement only allows the beyond carriage of 
genuine international traffic between international gateways, such as Qantas’ own 
traffic between LA and New York. As a result, international airlines from other 
countries depend on commercial arrangements with domestic carriers in order to 
effectively serve beyond gateway markets. 

Airline operations between Australia and the US 

Passenger travel 

29. In calendar year 2014, approximately 2.5 million passengers travelled on single 
code flights between Australia and the US. 

30. Virgin and Delta submit that the number of passengers travelling between the two 
countries has grown over time. They state that total passengers on trans-Pacific 
routes (including Hawaii) increased by 18 per cent between 1 January 2010 and 31 
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December 2013. Excluding Hawaii, the number of passengers flying on routes 
between Australia and the mainland US in the period grew by 6.3 per cent.3  

31. In the year ended September 2014, passenger data provided by the Department of 
Immigration and Border Protection (DIBP) through the Bureau of Infrastructure, 
Transport, and Regional Economics (BITRE) showed that the main purposes of 
travel for Australian residents travelling between Australia and the US, in decreasing 
order and excluding the ‘other’ category, were for holiday (67 per cent), visiting 
friends and relatives (VFR) (12 per cent), and business (10 per cent). 

32. The majority of travellers between Australia and the US connect to and from beyond 
and behind destinations via key gateways in each country. Industry data provided 
by the Applicants suggested that approximately 25 per cent of US-origin passengers 
and 40 per cent of Australian passengers travel on a direct point-to-point service. 

Routes between Australia and the US 

33. There are currently eight direct routes between Australia and the US: 

 Sydney to LA, Dallas Fort Worth, Honolulu and San Francisco 

 Melbourne to LA and Honolulu 

 Brisbane to LA and Honolulu. 

34. In its assessment of the application for reauthorisation, the ACCC has focused on 
the five direct routes between Australia and the mainland US. The share of available 
seats on these routes is shown below at Figure 1. 

                                                           
3
 Applicants’ submission, p. 8. 
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Figure 1: share of seats, direct flights between Australia and the mainland US, 
year ended April 2015 

 
 

Source: BITRE 

35. Travel between Australia and the US is also available via indirect routes that involve 
at least one stop. The most commonly utilised one-stop service between Australia 
and the US is via Auckland, with other one-stop services including those via Hong 
Kong, Singapore, Abu Dhabi, Dubai, Fiji, and Tahiti. 

Airlines operating between Australia and the US 

36. There are currently four carriers that operate direct services between Australia and 
the mainland US: Virgin, Delta, Qantas, and United Airlines (United). From the 
Northern Summer 2015 Timetable Summary from the Department of Infrastructure 
and Regional Development (DIRD): 

 Qantas operated 37 return services per week: 

o Sydney to LA (14 return flights) 

o Brisbane to LA (7 return flights) 

o Melbourne to LA (10 return flights) 

o Sydney to Dallas Fort Worth (6 return flights) 

 United operated 21 return services per week:  
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o Sydney to LA (7 return flights) 

o Melbourne to LA (7 return flights) 

o Sydney to San Francisco (7 return flights) 

 Virgin and Delta operated a combined 21 return services per week:   

o Sydney to LA (14 return flights: 7 Virgin and 7 Delta) 

o Brisbane to LA (7 Virgin return flights). 

37. In addition to these direct services to the mainland US: 

 Qantas, Hawaiian Airlines and Jetstar operate services between Australia 
(Brisbane, Sydney, and Melbourne) and Honolulu; and 

 Air Canada, Air New Zealand and Qantas operate indirect services 
between Australia and the mainland US via Canada and New Zealand. 

38. Virgin and Delta commenced services on the trans-Pacific on 27 February 2009 and 
1 July 2009 respectively, and have grown and maintained their capacity on the route 
following that time. Qantas commenced non-stop flights between Sydney, 
Melbourne, and LA in 1984; United has also operated flights on the trans-Pacific 
since the 1980s. 

39. Virgin and Delta submit that there has been significant growth in capacity on trans-
Pacific routes. They note that between 1 January 2010 and December 2013, 
capacity on routes between Australia and the US (including Hawaii) grew by 22 per 
cent, and that capacity on routes between Australia and the US mainland grew by 
8.5 per cent.  

40. On 10 June 2015, Qantas and American Airlines (American) announced a 
continuation and expansion of their existing cooperation on the trans-Pacific under 
an expanded Joint Business Agreement (JBA). The airlines propose to continue to 
coordinate their operations on the trans-Pacific, including in respect of marketing 
and sales, freight, yield and inventory management, frequent flyer programs, 
lounges, joint procurement and product and service standards. 

41. As part of the expanded JBA, Qantas and American propose a number of capacity 
and service changes on the trans-Pacific. These changes include: 

 American will commence new daily services between Sydney and Los 
Angeles from December 2015, operated with a B777-300 aircraft. 

 Qantas will recommence 6x/week services between Sydney and San 
Francisco from December 2015. In order to facilitate this Qantas will 
redeploy four of its Sydney – LA services and one of its Melbourne – LA 
services to the new route. 

42. Qantas and American have lodged an application for authorisation for their 
expanded JBA, which is currently under consideration by the ACCC. Interim 
authorisation was granted to Qantas and American on 9 July 2015 to facilitate the 
introduction of the new services detailed above. 
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Air freight services between Australia and the US 

43. Air freight between Australia and the US is carried by dedicated air freight aircraft 
and in the cargo holds of passenger aircraft. Freight is carried on both direct and 
indirect flights, with a large amount of freight being transported via intermediate 
points. 

44. Qantas is the major carrier of air freight between Australia and the US. The 
Applicants submit that there are also a large number of other providers in addition to 
themselves including other passenger carriers (e.g. United) and third party 
dedicated freighters including FedEx and United Parcel Service. 

Submissions received by the ACCC 

45. The ACCC tests the claims made by an applicant in support of its application for re-
authorisation through an open and transparent public consultation process. 

Prior to the draft determination 

46. The ACCC invited submissions from a range of potentially interested parties 
including competitors, airports, regulators, government departments, and industry 
groups.4 The ACCC received three submissions from interested parties, each 
generally in support of the application. 

47. The Australian Government Department of Infrastructure and Regional 
Development (DIRD) submits that the Alliance is consistent with the Australian 
Government’s overarching policy objectives of assisting the aviation industry to 
grow in an environment that is safe, competitive and productive. DIRD considers 
that Alliances are likely to provide improved opportunities for Australian carriers to 
access international markets and increase competition and choice for Australian 
and foreign travellers on international routes to and from Australia. DIRD also notes 
that since the Alliance was authorised in 2011, growth in capacity (measured in 
available seats) has outstripped growth in passenger traffic resulting in reduced load 
factors and that this is indicative of a highly contestable environment. 

48. Air New Zealand agrees with the main thread of the Applicants’ submission: that 
access to a local network in each of Australia and the US is extremely important to 
the sustainability of trans-Pacific services. Air New Zealand also submits that while 
it competes with the Applicants by taking passengers between Australia and the US 
via New Zealand, its decision to operate Auckland to Buenos Aires should not be 
classified as a “competitive response to the Alliance”, as suggested in the 
Applicants’ submission. Rather, it was a stand-alone business decision to provide 
service to an otherwise unserved market. 

49. Perth Airport submits that North America is an important and growing market for 
Western Australia. It agrees with the Applicants’ position that two airlines together 
are able to offer a strong network with a large number of destinations and 
frequencies. Perth Airport further submits that good connections and visibility in 
booking systems are key factors in the decision making process of travellers. 

                                                           
4
  A list of the parties consulted and the public submissions received is available from the 

ACCC’s public register at www.accc.gov.au/authorisationsregister. 

http://www.accc.gov.au/authorisationsregister
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50. The submissions by the Applicants and interested parties have been considered as 
part of the ACCC’s assessment of the application for re-authorisation. 

Following the draft determination 

Submissions from interested parties 

51. Hawaiian Airlines provided the only third party submission in response to the draft 
determination. Hawaiian discussed the anticompetitive impacts of joint ventures that 
are immunised from the competition laws generally and particularly with regard to 
access by independent carriers to behind gateway traffic. More specifically, 
Hawaiian submits that: 

 joint ventures immunized from competition laws limit other independent 
carriers’ ability to be a competitive constraint on the combined power of 
alliance partners such as the Applicants. Among other things, Hawaiian 
notes that alliance partners tend to become unwilling to engage in arm’s 
length, procompetitive agreements with independent carriers, and that 
empirical evidence suggests that average fares have increased as a result 
of consolidation amongst carriers through this process. 

 any reauthorisation of the Proposed Conduct should be conditional on 
Virgin entering into commercial relationships with competitive carriers such 
as Hawaiian that enable sales to behind gateway destinations in Australia 
(including assurances of inventory availability). 

 the period of any reauthorisation should be limited to five years. 

Further submissions from the Applicants 

52. On 26 June 2015 the Applicants provided a response to the draft determination 
which raised the following issues: 

 recent competitive developments on the trans-Pacific 

 the ACCC’s findings on public benefits 

 the ACCC’s assessment of the effect of the Alliance on competition 

These are summarised in turn below. 

Recent competitive developments on the trans-Pacific 

53. The Applicants note that since their previous submission to the ACCC and the 
release of the draft determination, there have been a number of competitive 
developments which bolster the public benefits associated with the Alliance and 
demonstrate the highly competitive and dynamic nature of the trans-Pacific market. 

54. These developments collectively relate to recent capacity additions by Qantas and 
American, and new routes operated by Air New Zealand. 

Recent capacity additions by Qantas and American  

55. The Applicants note that Qantas and American will increase their capacity on the 
trans-Pacific as part of their recently announced alliance expansion. Specifically, 
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Qantas will recommence services between Sydney and San Francisco, and 
American will launch flights between Sydney and Los Angeles.  

56. The Applicants note that the combined effect of network adjustments will increase 
capacity on the Sydney – Los Angeles route by 12% and will increase capacity 
between Australia and the mainland US by 9%. Estimated market shares provided 
by the Applicants on direct routes between Australia and the mainland US with 
these changes taken into account are below at Figure 2. 

Figure 2 – Australia to mainland US capacity and frequency shares with 
Qantas/American announcements taken into account 

 

Source: Applicants’ submission following draft determination 

57. The Applicants submit that the additional capacity of Qantas and American (as well 
as their expanded Alliance) is indicative of the highly competitive and dynamic 
nature of the trans-Pacific market since the Alliance’s implementation, and that 
specifically: 

 The Alliance has stimulated, and continues to stimulate, competitive 
responses from rivals. 

 There are no barriers to US and Australian airlines entering new routes or 
expanding their existing capacity, and competitors can easily shift their 
capacity between routes in response to demand or competitors’ actions. 
Virgin and Delta submit that this indicates competition must be considered 
across all routes rather than on any single point-to-point route. 

 The market possesses a high degree of innovation and changes with 
market conditions, with airlines constantly upgrading their product and 
services, and capacity growth outpacing passenger growth. 

 Qantas continues to be the largest competitor in the market, with a market 
share of over 50 per cent of frequencies and almost 60 per cent of 
capacity, despite the pro-competitive effects of the Alliance. The 
Applicants submit that in the absence of the Alliance both Virgin and Delta 
would remain as marginal competitors. 
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Forthcoming new services operated by Air New Zealand 

58. The Applicants note that since their initial submission, Air New Zealand has 
announced new services commencing in December 2015 between New Zealand 
and the mainland US: a new non-stop service between Auckland and Houston (up 
to five return services a week) and additional services between Auckland and Perth 
that will be specifically timed to connect with Air New Zealand’s North American 
services. 

59. Virgin and Delta submit that the Auckland-Houston route will be a viable substitute 
for connections via Los Angles for Australian passengers wishing to connect to the 
East Coast of the US, and that the new route also competes with Qantas’ Dallas 
Fort Worth services. 

60. At a more general level, the Applicants submit that since most passengers on the 
trans-Pacific do not travel point-to-point, the indirect routes between Australia and 
the mainland US are real substitutes to direct routes for most passengers and 
should be given adequate weigh in any competition analysis. 

61. Specifically, the Applicants note that around 70 per cent of trans-Pacific passengers 
utilise behind or beyond connections and very few passengers utilise direct routes 
between their origin and destination. Virgin and Delta submit that given this, indirect 
routings (e.g. via Auckland and Hawaii) are close substitutes for services direct to 
the mainland US, and give several examples. 

62. The Applicants also submit that in regards to Hawaii, last year there was a 6 per 
cent increase in the number of Australians taking a stopover in Hawaii and then 
connecting to mainland US destinations, and that several airlines have added 
significant capacity on routes between Australia and Hawaii in recent years.  

ACCC’s findings on public benefits 

63. The Applicants welcome the ACCC’s conclusion in the draft determination that the 
Alliance has resulted in, and is likely to result in, a number of material public 
benefits. Virgin and Delta also strongly support the ACCC’s conclusion that there 
may be some public benefits that are yet to be fully realised due to the limited period 
of time the Alliance has been in operation to date. 

64. The Applicants made additional submissions concerning the ACCC’s public benefit 
findings concerning tourism and the removal of double marginalisation. 

Further tourism expenditure 

65. Virgin submits that its investment in the Alliance and increased ability to access 
source markets in the US has enabled it to make additional investments in the 
promotion of tourism to Australia from the US. To this effect, Virgin notes that it has 
recently entered into a five year deal with Tourism Australia and as part of this 
relationship will jointly (that is, with Tourism Australia) spend $50 million to promote 
Australia to travellers with a primary focus on US-originating tourists. 

66. Virgin submits that the Alliance has been a key incentive to make this investment in 
order to attract passengers to its services, and that the magnitude and likely public 
benefit as a result of this is significant. 
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Removal of double marginalisation 

67. The Applicants welcome the ACCC’s conclusion that the removal of double 
marginalisation under the Alliance would result in public benefit. However, the 
Applicants submit that the ‘theoretical approach’ adopted by the ACCC is not 
necessary to support the finding of a public benefit. Specifically, the Applicants 
submit: 

We note that the reduction in the price of total connecting fares under the 
Alliance does not rest on a theoretical analysis or the finding of a degree of 
market power... Rather, it is a factual matter… under the Alliance, the Applicants 
have made available to each other more attractive prorates on codeshares 
sectors, enabling each airline to offer lower prices on connecting fares than 
would be available under an arm’s length codeshare arrangement. 

68. Virgin and Delta submit the Alliance creates the necessary incentives required for 
the Applicants to enter into arrangements which result in a reduction of double 
marginalisation.  

The ACCC’s assessment of the effect of the Alliance on competition 

Competition analysis on the Sydney-Los Angeles route 

69. The Applicants submit that in assessing the effect of the Alliance on the Sydney-Los 
Angeles route – that is, the route on which the Applicants overlap – all available 
substitutes and the broader competitive dynamic should be taken into account in 
place of a sole route-specific focus. 

70. The Applicants consider that at a minimum, the competition assessment should be 
undertaken in relation to all services between Australia and the mainland US. The 
Applicants note that this is especially justified given that a minority of passengers 
travel point to point, passengers use trunk routes interchangeably, and airlines can 
and do readily switch capacity between city pairs. 

Pro-competitive vs. anti-competitive effects of the Alliance 

71. The Applicants submit that while there is a necessary lessening of competition from 
the Alliance, this is outweighed by the Alliance’s pro-competitive effects. The 
Applicants note that the net effect of the Alliance is to increase overall competition 
through creating a more significant and sustainable competitor, enhancing customer 
choice, and stimulating competitive responses. 

72. The Applicants submit that while the ACCC has recognised a pro-competitive effect 
in the draft determination, it has not adequately accounted for this in its competition 
analysis. In particular, the Applicants consider that it appears inconsistent to 
conclude that the Alliance enhances competition on the one hand, but results in a 
public detriment by increasing the risk of unilateral and/or coordinated effects. 

73. In regards to this issue, the Applicants note that the ACCC view is that the Alliance 
increases competition for passengers wishing to take a connecting journey, but risks 
lessening competition for passengers who wish to take a point-to-point journey on 
the Sydney-Los Angeles route. 

74. The Applicants submit that they cannot see a basis for this distinction and submit 
that the pro-competitive effects of the Alliance are available for all passengers 
across all routes. Virgin and Delta particularly note that: 
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 no competitor makes decisions about a single route without considering 
the effects across the market 

 airlines are very aware of the ability of competitors to switch capacity in 
response to actions, so the competitive effects of decisions cannot be 
limited to a single route 

 when pricing a trunk route, airlines do not distinguish between passengers 
utilising a direct route and those taking a connecting service 

 airlines often discount connecting services in order to drive traffic onto 
trunk routes, so the availability of different fares is not a reflection of the 
ability or incentive to discriminate against passengers who utilise a point to 
point journey. 

The ACCC’s analytical framework and conclusion regarding public detriments 

75. The Applicants support the ACCC’s conclusion that the risk of public detriment is 
outweighed by the public benefits associated with the Alliance, but note that the 
basis for the ACCC’s conclusion about public detriments is not clear from the draft 
determination’s analysis. 

76. At a high level, the Applicants note that the ACCC’s approach to the competition 
effects analysis is ‘a significant departure from the ACCC’s usual approach to this 
assessment, in particular because it adopts a much more theoretical or “first 
principles” approach than in previous cases.’ 

77. The Applicants make the following specific comments about the ACCC’s approach 
and conclusions: 

 The Herfindahl-Hirschman Index (HHI) is of limited utility in airline markets. 
Due to factors including bilateral arrangements, the cost of operations, and 
networks, airline markets are always characterised by a higher level of 
concentration than other industries, but this does not mean they are not 
highly competitive. The Applicants further note that the trans-Pacific 
market is less concentrated today than it was in 2008 prior to the entry of 
Virgin and Delta. 

 The Applicants do not have the ability to engage in unilateral conduct. The 
Applicants submit that for a theory of unilateral conduct to hold, Virgin and 
Delta would have to be each other’s closest competitors or very close 
competitors who do not face competitive constraint. The Applicants submit 
that neither of these is present because of factors including the airlines’ 
complementary networks and the high level of competition faced from 
other operators. 

 There is no evidence of coordinated conduct on the trans-Pacific or in 
airline markets with similar characteristics. In support of this, the 
Applicants cite recent competitive activity and note that the fact the 
Alliance removes competition between Virgin and Delta does not 
counteract any findings of competitive behaviour. 

78. The views of the Applicants are outlined in the ‘ACCC assessment’ section of this 
determination. Copies of public submissions may be obtained from the ACCC’s 
website www.accc.gov.au/authorisationsregister. 

http://www.accc.gov.au/authorisationsregister
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ACCC assessment 

79. The ACCC’s assessment of the Proposed Conduct is carried out in accordance with 
the relevant net public benefit tests5 contained in the Competition and Consumer 
Act 2010 (the CCA). In broad terms, the ACCC may grant authorisation if it is 
satisfied that the likely benefit to the public from the Proposed Conduct would 
outweigh the likely detriment to the public, including from any lessening of 
competition. 

Relevant areas of competition 

80. The ACCC considers that the relevant areas of competition for the purposes of this 
assessment are: 

 international air passenger transport services between Australia and the 
US 

 international air freight transport services between Australia and the US 

 Australian domestic air passenger transport services 

 the sale of international travel services 

 the supply and acquisition of ancillary goods and services. 

International air passenger transport services between Australia and 
the US 

81. The ACCC considers that the primary area of competition relevant to the 
assessment of the Proposed Conduct is international air passenger transport 
services between Australia and the mainland US. 

82. In undertaking this assessment, the ACCC notes there can be a range of different 
types of passenger journeys between Australia and the mainland US. For instance, 
some passengers wish simply to make a direct journey between two airport hubs in 
each country. This is the case for passengers wishing to travel, say, directly from 
Sydney or Melbourne to LA. Other passengers, however, wish to make journeys 
that involve locations before and/or beyond these hub locations. For instance, a 
passenger wishing to travel from Adelaide to Chicago will seek to undertake 
additional travel at either end of a direct route between Australia and the mainland 
US. 

83. The assessment of public benefits and anti-competitive detriments can vary 
depending on the type of journey under consideration. For instance, many of the 
public benefits that arise under the Proposed Conduct result from bringing together 
the Applicants’ international routes between Australia and the mainland US and 
their complementary domestic networks that are used in providing journeys 
involving before and/or beyond locations. Conversely, many of the potential anti-
competitive detriments of the Proposed Conduct arise in relation to journeys on 
direct point-to-point routes between Australia and the mainland US.  

                                                           
5
  Subsections 90(5A), 90(5B), 90(6), 90(7) 
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84. The ACCC has assessed the Proposed Conduct having regard both to its effects on 
international air passenger transport on direct point-to-point routes and on broader 
journeys involving before and/or beyond locations.  

85. With regard to direct point-to-point travel between Australia and the mainland US, 
the ACCC has examined the likely effects of the Proposed Conduct on the following 
routes: 

 Sydney to LA 

 Sydney to San Francisco 

 Sydney to Dallas Fort Worth 

 Melbourne to LA 

 Brisbane to LA. 

86. Within these routes, the ACCC has particularly focused on Sydney to LA as it is the 
only route on which both Virgin and Delta currently operate services, and because it 
is also the largest of the trans-Pacific routes by capacity. 

87. In their response to the draft determination, the Applicants consider that at its 
narrowest, a competition assessment should be undertaken in relation to all 
services between Australia and the mainland US as opposed to concentrating on a 
single route such as Sydney to LA. 

88. The ACCC acknowledges the Applicants’ submission on this issue but considers 
that a focus on the Sydney to LA route in its analysis is also appropriate for the 
following reasons: 

 focusing on a single route does not preclude a consideration of broader 
competitive dynamics (including supply and demand-side substitution 
between other routes) from the analysis 

 the Sydney to LA route accounts for a significant share of capacity of all 
Australia to mainland US routes. Indeed, the route’s capacity is 
approximately equal to that of all other Australia to US mainland routes 
combined 

 although a minority of passengers travel point-to-point between Australia 
and the US, the ACCC considers that factors such as the behind 
destination and passenger profile mean that some trunk routes are clearly 
more feasible than others such that they (the trunks routes) are not perfect 
substitutes 

 although airlines may have the ability to switch capacity between city-
pairs, the ACCC notes that such switching in response to relative price 
changes may often be constrained by factors including fleet size and 
network objectives.  

89. The ACCC acknowledges the Applicants’ (pre-draft determination) submission that 
consumers have a range of possible choices in travelling between Australia and the 
US that include routes with intermediate stopovers (for example, via New Zealand 
or Canada). However, the ACCC considers that these are not often close 
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substitutes for direct routes. In particular, the ACCC notes that the majority of 
passengers flying between Australia and the US utilise direct services, and that the 
capacity supplied by airlines operating on the trans-Pacific closely reflects this. 

90. The ACCC also notes the Applicants’ (post-draft determination) submission that 
there was a 6 per cent increase in the number of Australia’s taking a stopover in 
Hawaii and then connecting through to mainland US destinations last year, and a 
number of airlines have made significant additions of capacity to Australia-Hawaii 
routes in recent years.  

91. The ACCC accepts that Hawaii is part of the relevant area of competition, but notes 
that Honolulu does not function as a ‘behind and beyond’ gateway to the extent that 
other mainland US points do.  

92. The ACCC recognises that people travel for different reasons and can have 
substantially different demand characteristics. In general, passengers travelling for 
the purpose of leisure or visiting family and friends (leisure travellers) are relatively 
more price sensitive and relatively less concerned about factors such as travel time, 
frequency of flights, flexibility, connectivity, convenience and comfort when 
compared to business passengers. The manner in which airlines compete to attract 
leisure and business travellers differs, as does the willingness of these travellers to 
seek alternatives (such as for example, indirect flights). As a consequence, the 
effect of any lessening of competition on these customer segments can differ. 

93. The ACCC considers that these characteristics of leisure and business passengers 
may suggest that each group could be assessed separately as substantial parts of a 
broader market. However, in the context of considering the applications for 
authorisation, the ACCC considers that the assessment of public benefits and 
detriments in this matter is not significantly affected by whether business and leisure 
services are considered together or separately. 

International air freight transport services between Australia and the 
US 

94. The ACCC considers that the product and geographic scope of competition in the 
supply of these services is generally likely to be broader than the supply of 
international air passenger transport services (discussed above). In this regard, the 
ACCC notes: 

 customers can arrange to move cargo internationally from location A to 
location B (say, from Sydney to LA) either in the hold of aircraft used for 
international passenger transport services or in dedicated freighter aircraft. 
Therefore, services offered by international passenger airlines and 
dedicated freighter airlines are also likely to be relevant; and 

 cargo transport customers are more likely than passenger transport 
customers to regard the direct and indirect service offerings of alternative 
service providers as close substitutes, since the ‘inconvenience’ of one or 
multi stop journeys is generally less of an issue for cargo than it is for 
passengers. Therefore, all routes between origin and destination, including 
via intermediate points in other regions, are included in the geographic 
scope of competition.  
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Australian domestic air passenger transport services  

95. The ACCC has previously recognised that an international aviation alliance could 
affect competition for the supply of domestic air passenger transport services by 
directing the onward carriage (i.e. inbound) traffic or feeder (i.e. outbound) traffic to 
a particular carrier (in this case, Virgin) at the expense of the competitive position of 
other domestic carriers. 

96. Due to this potential impact, the ACCC considers that Australian domestic air 
passenger transport services is a relevant area of competition for the purposes of 
this assessment. 

The sale of international travel services  

97. In previous aviation alliance determinations, the ACCC has recognised a separate 
market for the sale of international travel services, which includes tickets sold 
directly by airlines and through indirect channels such as travel agents.  

98. The ACCC considers that the Proposed Conduct is likely to have minimal, if any, 
impact on competition in the market for the sale of international travel services. The 
ACCC notes there are a range of competitors in this market including travel 
agencies (online and in shop fronts), direct distribution by airlines as well as the 
increasing presence of global internet portals such as Expedia and Webjet.  

99. Given the negligible nature of any likely impact, the ACCC has not considered 
further the effect of the Proposed Conduct on the sale of international travel 
services in this determination. 

The supply of ancillary goods and services  

100. The ACCC has considered the impact of the Proposed Conduct on the markets 
for the supply of ancillary services including ground handling, aircraft 
maintenance, catering and aircraft cleaning. The Applicants have advised that 
there is no current overlap in relation to the supply of these services, specifically:  

 ground handling – Virgin supplies these services at Sydney, Melbourne 
and Brisbane international ports, and Delta outsources its ground handling 
at Sydney, its only Australian port 

 aircraft maintenance – Virgin only has facilities in Australia and Delta only 
has facilities in the US 

 catering – Virgin and Delta each outsource their catering requirements in 
Australia and LA 

 aircraft cleaning – Virgin and Delta outsource cleaning to different third 
parties in Australia.  

101. Taking into account the available information, including the lack of current overlap 
between Virgin and Delta and the presence of other third party providers, the 
ACCC considers that the Proposed Conduct is likely to have minimal, if any, 
impact on competition for the supply of ground handling, aircraft maintenance, 
catering and aircraft cleaning services. Accordingly, these markets are not 
considered further in this determination. 
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The procurement of ancillary goods and services  

102. The Proposed Conduct extends to the Applicants jointly procuring products and 
services such as fuel, ground handling services, aircraft maintenance, catering 
and aircraft cleaning.  

103. The ACCC has had regard to the likely impact of the Proposed Conduct on the 
acquisition of various goods and services that form inputs to the supply of air 
passenger transport services (in particular, the procurement of aircraft, aviation 
fuel, catering products and ground handling services). In theory, there may be an 
anti-competitive impact if the Alliance creates market power in the acquisition of 
any of these services. A second potential anti-competitive effect could occur if 
Delta switched its acquisition of services to Virgin, foreclosing third party 
suppliers. 

104. The ACCC has had regard to:  

 the relatively large number of alternative acquirers of these products 

 the bargaining power of the large corporations that supply many of the 
inputs  

 the fact that many of the inputs are acquired on an international basis. 

105. The ACCC, taking into account the information, evidence and submissions before 
it, considers that the Applicants’ joint procurement of various goods and services 
is likely to have minimal, if any, impact on competition in any relevant market. 
Accordingly, joint procurement is not considered further in this determination. 

Future with and without 

106. The ACCC compares the likely ‘future with and without’ to identify and weigh the 
public benefits and public detriment likely to result from the Proposed Conduct.6 

107. The ACCC has reviewed a range of public and confidential information and 
considers that in the likely future without the Proposed Conduct: 

 neither Virgin nor Delta would have a commercial incentive to offer 
competitive access to each other’s network 

 the Applicants would continue to implement on a more limited basis some 
of the terms of their existing interline, codeshare and marketing 
agreements 

 neither Virgin nor Delta would be likely to enter into arrangements with any 
other airlines which provide extensive behind and beyond networks at 
either end of the trans-Pacific routes 

 each Applicant would review the operation of its services between 
Australia and the US with a view to optimising their individual commercial 

                                                           
6
 Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for 

example: Australian Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 
48,556; Re Media Council of Australia (No.2) (1987) ATPR 40-774 at 48,419; Re Medicines 
Australia Inc (2007) ATPR 42 – 164; [2007] ACOMPT 4 at 17.   
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performance rather than for a combined network that is serviced by the 
Alliance. 

108. Further discussion regarding the future without the Proposed Conduct and the 
ACCC’s analysis follows below. This has also been updated to reflect recent 
announced service changes on trans-Pacific routes since the release of the draft 
determination. 

109. The Applicants submit that in the absence of the Alliance, the scope of current 
cooperation between the two airlines would be greatly reduced along with many of 
the resultant benefits currently offered to their passengers. 

110. Virgin notes that the Alliance is needed for it to compete effectively on the trans-
Pacific route, and specifically with the Qantas/American Airlines alliance and 
United Airlines. Virgin expects that given this, without the Alliance it and Delta’s 
capacity shares would reduce to a ‘minimal amount’ relative to Qantas and 
United. 

111. Virgin notes that in the future without the Proposed Conduct: 

 there would be limitations on its network, product, and service offerings on 
the trans-Pacific since it and Delta would not have the commercial 
incentive to offer reciprocity or enhanced access to each other’s networks 

 the airline would lose a number of indirect benefits, such as connecting 
passenger feeds to its domestic network and the ability to win and retain 
corporate clients. 

112. Virgin notes that as a result of these and consequent factors, absent the Alliance 
it is likely to return to a ‘limited set of interline, codeshare, and marketing 
arrangements with Delta similar to what occurred prior to the Alliance coming into 
effect. Specific elements of this include: 

 a reduced schedule and no access to feeder traffic from Delta’s beyond 
and behind routes to sustain the trunk route 

 a low likelihood of growing its network and improving its product quickly 
due to an increased cost of investment 

 an inability to offer beyond and behind routes to attract corporate 
customers  

 no access to Delta’s lounges or ability for Virgin’s customers to earn 
frequent flyer points on Delta services 

 a limited point of sale presence in North America 

 greater exposure to fluctuations in demand and costs 

 less competitive pressure on Qantas and United due to an inferior product 
offering. 

113. Delta considers that the Alliance has allowed it and Virgin to provide a compelling 
offering to their customers on the trans-Pacific in competition with Qantas and 
United, and that the Alliance has enabled the Applicants to maintain their capacity 
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despite the reduction in demand for outbound travel in Australia due to the falling 
value of the Australian Dollar.  

114. Delta submits that in a future without the Alliance it would not have the 
commercial incentive to provide Virgin and its customers with access to its 
network and other benefits, which include: 

 network connectivity: Delta is likely to reconfigure its connections in ways 
that maximise its own load factors 

 codeshares and interline agreements: Delta would significantly reduce the 
amount of Virgin codes on its services and interline availability 

 frequent flyer ‘earn and burn’ benefits 

 lounge access  

 other benefits. 

115. In their response to the draft determination, the Applicants outlined recent 
announced developments on the trans-Pacific and detailed their impact on 
competition. The Applicants did not make new submissions regarding the future 
without the Proposed Conduct in light of these changes. 

116. In addition to the Applicants’ submissions outlined above, the ACCC has also 
considered additional confidential information from the Applicants regarding the 
future without the Proposed Conduct. On the basis of available information, the 
ACCC considers the Applicants’ submissions with respect to the future without the 
Proposed Conduct to be broadly reasonable and consistent with its findings. 

117. That is, as stated earlier, the ACCC considers that the likely future without the 
Proposed Conduct would result in the Applicants’ returning to arrangements 
broadly similar to those in 2009 before the Alliance was implemented. 
Additionally, the ACCC considers that each Applicant would independently review 
the viability of its trans-Pacific services and make adjustments on the basis of 
these findings. 

118. The ACCC also considers that neither Virgin nor Delta would be able to enter into 
comparable arrangements with other airlines that do not currently operate on the 
trans-Pacific and that would offer similar complementary networks.  

119. In forming its view on the likely future without the Proposed Conduct, the ACCC 
has considered two particular contrasting scenarios: 

 first, that Virgin and/or Delta would be able to compete vigorously and 
successfully on price and/or capacity on the trans-Pacific in the absence of 
the Alliance. This could involve adding new routes and frequencies and 
would probably need to also include fare reductions to entice travellers 
away from the dominant airlines on the trans-Pacific being Qantas (with 
American now also due to commence services) and United 

 second, that Virgin and/or Delta may find it extremely difficult to compete 
against Qantas/American and United without the enhanced product 
offering and other benefits that come from the Alliance. This could result in 
one or both of the carriers losing a substantial amount of market share, 
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suffering lower profitability and potentially result in a withdrawal from the 
trans-Pacific in the long run. 

120. The ACCC considers that in practice, the most likely scenario will be somewhere 
between these two extremes. That is, the ACCC considers that the Applicants 
would continue to operate on the trans-Pacific, but may face a number of 
difficulties in competing with Qantas/American and United in the same manner as 
under the Alliance due to services and arrangements that would be curtailed 
without coordination. 

121. In particular, the ACCC has considered the possibility of a likely future that further 
enhances Qantas’ high capacity share on trans-Pacific routes. At a more general 
level, the ACCC notes that Qantas’ incumbency on trans-Pacific routes, extensive 
frequencies, alliance with American, and domestic brand loyalty could result in a 
likely future where Virgin and Delta struggle to compete with this offering. 

122. The ACCC also notes that the Applicants’ services currently overlap on a single 
route, Sydney to LA. In the likely future without the Proposed Conduct, it is 
possible that additional overlap routes could eventuate. However, based on the 
information currently available, the ACCC does not consider this to be a likely 
scenario in the period of re-authorisation. 

Public benefit 

123. The CCA does not define what constitutes a public benefit and the ACCC adopts 
a broad approach. This is consistent with the Tribunal which has stated that the 
term should be given its widest possible meaning, and includes: 

…anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principal elements … the 
achievement of the economic goals of efficiency and progress.7 

124. There is widespread recognition that the realisation of potential public benefits 
from airline alliances depends on: 

 network complementarities or, in other words, how complementary are the 
product and service offerings of the airlines concerned. That is, the extent 
to which an alliance allows each airline to increase access to a greater 
number of geographic, product or functional markets than they have 
access to in the future without the alliance. A higher proportion of common 
destinations and products usually indicates a lower degree of 
complementarity (and vice versa). 

 how strongly the alliance aligns the incentives of the parties so that they 
are driven to act in the interests of the alliance as a whole, rather than 
themselves. In alliances where the parties’ incentives are fully aligned – to 
a point where each carrier is not concerned with making sure that a 
passenger flies on their airline (i.e. metal neutrality) – they tend to be very 
focused on synchronising their operations and activities and sharing the 
financial rewards and risks so as to make their products and services as 
appealing as possible to passengers.  

                                                           
7
  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with 

approval in Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. 
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 whether the alliance triggers a procompetitive response from rival carriers 
or facilitates spillover benefits to other areas of the economy (e.g. tourism). 

125. In relation to each of these factors, the ACCC considers that the Alliance between 
Virgin and Delta has the potential to deliver public benefits. With the exception of 
the overlap on Sydney to LA, the carriers’ networks are highly complementary. 
The Alliance provides for metal neutrality, aligning the interests of both partners. 
And finally, there is the possibility of a procompetitive response from Qantas 
and/or United.  

Overview of public benefits anticipated by the ACCC in 2009 

126. In its 2009 determination, the ACCC concluded that the Alliance was likely to 
allow the Applicants to continue to compete on price as well as service offerings 
through the enhancement and expansion of the Applicants’ operations on the 
trans-Pacific routes. In particular, the ACCC considered that the Alliance would 
allow more efficient and effective integration of the Applicants’ trans-Pacific 
services with their respective domestic networks which leads to route connectivity 
benefits for consumers and more sustainable competition on the routes.  

127. The ACCC considered that the Alliance was likely to provide network benefits 
through increased passenger feeds arising from Delta's domestic network and 
Delta's marketing of the route within the US. Finally, the ACCC considered that 
potential cost savings achieved by the Alliance would be likely to be passed on to 
consumers given the level of competition on the trans-Pacific routes. 

128. While the ACCC granted authorisation at the end of 2009, the Alliance did not 
receive indefinite approval from the US DOT until June 2011. Implementation of 
the Alliance began in September 2011 and has been a gradual and continuing 
process with joint pricing commencing in January 2012. As such, the data which 
has been provided by the Applicants reflects only three years’ operation of the 
Alliance. 

Overview of public benefits submitted by the Applicants 

129. The Applicants submit that the Alliance delivers the following significant public 
benefits to Australian travellers: 

 Enhanced products and services – including more services on trunk 
routes on either a VA or DL code, additional destinations across the US, 
Mexico, Canada, Asia and Australasia, additional marketing and services 
on existing codeshare routes, joint schedule optimisation and improved 
connections and greater capacity for the addition of further destinations 
and frequencies. 

 Greater loyalty program benefits – including reciprocal ‘earn and burn’ 
status recognition, reciprocal access to airport lounges and additional 
benefits for ‘elite’ members including priority check-in and baggage 
allowances. 

 Increase in customer choice and competition – the Alliance has 
provided ‘real and vigorous competition to the incumbents’ which has 
prompted a competitive response, particularly from Qantas. The Alliance 
has enhanced competition for corporate accounts by providing Virgin with 
the ability to offer beyond US travel and an improved product. The 
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Applicants submit that this in turn has promoted competition within the 
Australian air travel market. 

 Stimulation of inbound tourism to Australia – the Alliance enables 
Virgin to access Delta’s home market brand strength, and through joint 
marketing, promote Australia as a tourist destination including destinations 
beyond Australia’s main international gateways. 

 Greater access to efficiencies and cost savings – the Alliance spreads 
fixed costs and allows for more efficient and effective brand exposure 
which increases the sustainability of the trans-Pacific trunk routes and 
enables faster, more cost-effective and less risky growth. 

130. As with other Alliances considered by the ACCC, the ACCC has analysed 
whether there are likely to be public benefits within the following broad categories: 

 enhanced products and services 

 cost savings and other efficiencies 

 enhanced ability to compete, triggering a competitive response from rivals 

 stimulation of tourism. 

131. The Applicants’ specific claims, the views of interested parties and the ACCC’s 
assessment of the likely public benefits from the Proposed Conduct follows. This 
assessment also includes the ACCC’s consideration of submissions following the 
draft determination in regards to public benefits. 

Enhanced products and services 

132. The ACCC considers that the Proposed Conduct has and is likely to result in 
material public benefits through enhanced products and services. The ACCC has 
considered the extent to which the Proposed Conduct results in enhanced 
products and services under the following categories: 

 increased online connections 

 better schedule spread and schedule optimisation 

 greater loyalty program benefits 

 improved lounge access. 

Increased online connections  

133. The ACCC has previously recognised that customers value online connections 
(passenger itineraries of two or more flight segments where connections are 
made between flights of the same airline, or its code share partners) more than 
interline connection options (connection between two different airlines). In 
particular, online connections may provide benefits including increased 
convenience in not having to collect and bear baggage mid journey8; time savings 

                                                           
8
  The ACCC notes that baggage can often be through checked under interline arrangements 

also. 
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associated with through check; and removal of the risk of forfeiting non-refundable 
fares if the first flight in their journey is delayed. 

134. The ACCC has also accepted that airline alliances can confer public benefits to 
alliance customers by allowing them to access the other airline’s schedule and, 
hence, additional frequencies and destinations. When the schedules of alliance 
partners are optimised and coordinated, this can also lead to improved connection 
times for customers. 

135. The Applicants submit that the behind and beyond networks on either side of the 
trans-Pacific are very significant for any carrier operating on the route. In 
particular, the Applicants note that approximately 70 per cent of the Australia to 
LA market involves connecting passengers to flights beyond LA. The Applicants 
further submit that access to behind and beyond networks is necessary to attract 
business and leisure traffic thereby highlighting why a stand-alone point-to-point 
trans-Pacific service is unappealing to business and leisure travellers. The 
Applicants also note that a behind and beyond network is necessary in order to 
maximise passenger numbers to make the point-to-point trunk routes 
commercially viable.  

136. The Applicants submit that the Alliance: 

 increases capacity for new frequencies and destinations through increasing 
passenger feeds and enabling the Alliance partners to share risk 

 has facilitated services that Virgin and Delta would not provide alone, and as 
the integration and benefits of the Alliance deepen, new trunk routes are 
more likely to become viable 

 has facilitated codeshare on routes which connect directly with trans-Pacific 
trunk routes at LA, Sydney and Brisbane. And that beyond these, a large 
network of interline destinations is also available giving a total of 191 
codeshare and interline destinations in the US, Mexico and Canada, 59 
codeshare and interline destinations in Australasia and 2 codeshare and 
interline destinations in Asia, totalling 252 destinations available under the 
Alliance. 

137. The Applicants note that during the current period of authorisation, an increasing 
number of passengers have made use of the increased connectivity afforded by 
the Alliance. In particular, the Applicants provided confidential growth figures for 
the year ending April 2014, detailing:  

 the increase in passengers flying on a Virgin operated trans-Pacific flight 
which connected at LA to or from a Delta operated flight over the previous 
year 

 the increase in passengers flying on a Delta operated trans-Pacific flight 
which connected at Sydney to or from a Virgin flight over the previous year. 

138. The ACCC expects that the level of integration between the Alliance partners is 
likely to continue to grow if a further period of authorisation is granted.  
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139. The ACCC has previously recognised that customers value online connections 
much more than interline connection options, noting that this is also 
acknowledged in the academic literature in this area.9 

140. To the extent that an airline alliance replaces interline connection options with 
online connection options for consumers, this may benefit consumers. These 
benefits may take several forms, including: 

 removal of the risk of forfeiting non-refundable fares if the first flight in a 
journey is delayed 

 increased convenience in not having to collect and bear baggage mid 
journey (where applicable) 

 time savings associated with through check (i.e. passengers do not need to 
allow time for a second check-in, where applicable) and better transit times. 

141. The ACCC considers that the Applicants’ description of 252 destinations available 
through the Alliance may overstate the impact of the Alliance for the purposes of 
this analysis because many of the destinations would be available as interline 
destinations with or without the Alliance.  Even so, the ACCC considers that the 
Alliance has resulted in significantly increased online connections for passengers 
on the trans-Pacific, particularly the number of customers who are using the 
services of the Alliance to connect to US domestic destinations. On the basis that 
the beyond network is relevant to around 70 per cent of passengers travelling 
from Australia to LA and because the Alliance has and is likely to continue to 
facilitate a large number of online connections to other US destinations, the 
ACCC considers that the Alliance is likely to continue to result in material public 
benefits in the form of an increased number of online connections. 

142. The ACCC also considers that the Alliance provides a greater likelihood of new 
frequencies and destinations. However, insufficient evidence has been provided 
to enable the ACCC to conclude that the Alliance is likely to result in public 
benefits through additional frequencies and destinations during the next period of 
authorisation. 

Better schedule spread and schedule optimisation 

143. Airline alliances can improve connectivity by allowing the alliance partners to 
spread their flight schedule in situations where the airlines may otherwise fly 
wingtip to wingtip in the absence of an alliance. Wingtip flying occurs because 
there are certain times preferred by a large number of passengers. Absent an 
alliance, two airlines may prefer to schedule their flights at the most popular 
departure time. Under an alliance with revenue sharing, their incentives change 
and they may find the retiming of one flight to be more consistent with joint profit 
maximisation.  

144. The Applicants submit that the Alliance has enabled the airlines to combine their 
existing schedules to offer passengers a choice of flying at different times of day 

                                                           
9
See, for example, Carlton, D., W. Landes, and R. Posner, 1980, ‘Benefits and costs of airline 

mergers: a case study’, Bell Journal of Economics, Vol. 11, pp. 65-83; Graham, D. R., D. P. 
Kaplan and D. S. Stribley 1983, ‘Efficiency and competition in the airline industry, Bell Journal of 
Economics, Vol. 14, pp. 118-138; and Brueckner J. K 2003, ‘International airfares in the age of 
Alliances: the effects of codesharing and antitrust immunity’, The Review of Economics and 
Statistics, Vol. 85, No. 1, pp. 105-118. 
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on the trans-Pacific. The Applicants submit that this ‘expansion’ comes without 
having to invest in more aircraft or take on additional operational risk and results 
in greater choice of travel times and facilitates better connections and ‘re-
accommodation opportunities’ in the case of disruptions.  

145. The Applicants submit that the Alliance has enabled them to optimise their flight 
schedules, which is of benefit to both the Alliance and customers. For example, 
Virgin and Delta previously scheduled flights departing Sydney to LA in the 
morning. Virgin shifted its Sydney to LA flight from morning to afternoon such that 
the Alliance can offer customers a wider choice of flight times and through further 
joint schedule optimisation, reduce connections and transit times. The Applicants 
submit that flight times from Sydney to the two most popular 'beyond 
destinations', Las Vegas [LAS] and New York [JFK], have been reduced by 1 - 2 
hours through reduced connection times achieved through joint schedule 
optimisation. Further description of the enhanced schedule spread and the benefit 
and time savings to travellers is set out in section 5.5 of the Applicants’ 
submission of 2 January 2015. 

146. The ACCC considers that to the extent the reduction in wingtip flying is linked to 
better schedule spread, the Alliance has resulted in, and is likely to continue to 
result in, greater variation in flight schedules, which is a public benefit to 
consumers who value greater choice of departure or arrival time. 

147. Weighed against this, the ACCC considers that wingtip flying often reflects 
competition between airlines during peak periods. By aligning flight schedules 
during peak periods, airlines are able to maximise the number of potential 
customers and, hence, revenues. Thus a reduction in wingtip flying may also 
evidence a reduction in competition. 

148. However, as long as there are rival airlines that are able to step in to meet any 
unmet demand for peak services under the Alliance, the ACCC considers that 
increased schedule spread is a source of public benefit. 

149. The Applicants submit that the Alliance has already resulted and will continue to 
result in public benefits through joint scheduling and optimisation of flight 
schedules. Given the competitive constraint offered by Qantas and United, in the 
circumstances, the ACCC considers that the joint schedule optimisation that has 
been facilitated by the Alliance is of benefit to travellers and that it is also likely to 
enhance the ability of the Alliance to compete with Qantas and United, potentially 
resulting in further public benefits. In support of this proposition, the ACCC notes 
that the schedule optimisation by Virgin and Delta with respect to Sydney to LA 
flights has resulted in similar flight times to those offered by Qantas.  

Greater loyalty program benefits 

150. The Applicants submit that the ability to ‘earn and burn’ frequent flyer points and 
to access airport lounges is an important element to attracting business 
customers and other high value customers. The Alliance enables a greater level 
of integration in this regard, which is also of benefit to many qualified travellers 
and also to the competitive position of the Alliance on the trans-Pacific. 

151. The Applicants have confidentially provided the ACCC with data to indicate a 
significant number of Virgin Australia frequent flyers who have earned loyalty 
program points on Delta and vice versa. Based on these data, the ACCC 
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considers that the Alliance has resulted in public benefits for these customers but 
the overall magnitude of this benefit is small. 

152. The ACCC understands that the attractiveness of loyalty programs is defined by 
the ability to earn and redeem points on a wide range of network options 
(frequencies and destinations). The ACCC also understands that passengers 
value the ability to travel for leisure using points earned while travelling for 
business with their employer’s preferred airline. 

153. The ACCC is of the view that the attractiveness of the Applicants’ loyalty 
programs is enhanced under the Alliance and that the benefits of reciprocal 
access to loyalty programs are likely to accrue to Alliance passengers who: 

 under the Alliance, prefer to fly with Virgin Australia or Delta, rather than 
Qantas, United or other airlines flying the trans-Pacific 

 are members of an Alliance loyalty program 

 value the ability to earn or use frequent flyer points. 

154. While the ACCC considers that the Alliance has delivered small public benefits in 
the form of loyalty program benefits thus far, the ACCC recognises the limited 
period the Alliance has been in operation. Therefore, the ACCC is of the view 
that, given the large number of frequent flyer members and the range of benefits 
that might accrue to them, the public benefits resulting from reciprocal access to 
the Applicants’ frequent flyer programs with the Alliance is likely to increase over 
time compared to the future without the Alliance. 

Improved lounge access 

155. The Applicants have implemented full reciprocal lounge access. They submit that 
the Alliance allows Virgin to offer corporate and business passengers a lounge 
product that is competitive with that offered by Qantas. 

156. Virgin’s eligible Velocity members gain full access to Delta Sky Lounges when 
travelling on an international itinerary as well as when travelling on a US domestic 
itinerary connecting to an international journey, provided one of the sectors is on 
the trans-Pacific. For example, an eligible passenger travelling from Perth to New 
York via Sydney and LA would have access to Velocity lounges in Perth and 
Sydney10 as well as the Delta Sky Lounge in LA. Delta’s Sky Lounges in New 
York and LA and the domestic Velocity lounge in Sydney would be available to 
the passenger on the return journey. Likewise, Delta’s eligible SkyMiles members 
gain full access to Velocity lounges when travelling on either a Delta or Virgin 
Australia service. 

157. The Applicants submit that without reauthorisation, Delta would not be 
incentivised to support Virgin’s Velocity product, reducing Virgin’s ability to 
provide a competitive product on the trans-Pacific. The Applicants further submit 
that these lounge benefits are essential to attracting corporate and business 
travellers. In particular, the Applicants submit that lounge access is valued by 
business travellers, especially those travelling on the long haul trans-Pacific 
routes, many of whom will have connecting flights and therefore, in-airport 

                                                           
10

  The ACCC notes that Velocity members are able to access Air New Zealand’s lounge at the 

international terminal in Sydney. 
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transfer time. The Applicants submit that without the depth of lounge access 
made available under the Alliance, it would be very difficult for Virgin Australia to 
attract corporate accounts. Correspondingly, without higher yielding corporate 
accounts, Virgin Australia would be unable to justify the investment in 
international lounges to attract that type of customers. 

158. In its consideration of other aviation alliances the ACCC has previously accepted 
that: 

 lounge access was important to business passengers and to the Alliance’s 
plans to better target corporate accounts and business travellers 

 air-side lounges are of greater value to business customers than land-side 
lounges. 

159. The ACCC considers that the Alliance is likely to provide Delta with stronger 
incentives to serve Virgin customers on an equal basis under the Alliance than 
under an access arrangement between rivals. 

160. The value that many passengers place on lounge access is evidenced by the 
increase in lounge usage under the Alliance over time. The Applicants provided 
confidential information to this effect. 

161. Based on this information, the ACCC considers that the Alliance has resulted in 
public benefits to consumers in the form of full reciprocal lounge access, but that 
the direct magnitude of these benefits to date has been relatively small. 
Notwithstanding this, the ACCC remains of the view that public benefits from full 
reciprocal access to Alliance lounges are likely to accrue to trans-Pacific 
passengers who, under the Alliance, prefer to fly with Virgin or Delta, rather than 
Qantas, American (forthcoming), United or other airlines flying the trans-Pacific 
who are eligible to utilise lounge facilities. The ACCC considers that as the 
number of passengers travelling business class or otherwise having lounge 
access increases, these benefits are likely to increase over time. The ACCC also 
acknowledges the importance of lounge access in attracting business and high 
yielding customers and offering a competitive product with the Alliance’s rivals. 

ACCC conclusion on enhanced products and services 

162. The ACCC considers that, collectively, the enhanced products and services 
delivered by the Proposed Conduct have resulted in a material public benefit. 

163. The ACCC accepts that, due to the limited period the Alliance has been in 
operation, some of these benefits are yet to reach their full potential. The ACCC 
considers that this is likely to be the case in relation to benefits associated with 
lounge access and loyalty program benefits and that these benefits may increase 
over time. 

164. The ACCC considers that it is likely that the Proposed Conduct will result in 
material public benefits in the form of increased online connections and access to 
each other’s frequencies, better schedule spread and connections. The ACCC 
also considers that the Proposed Conduct has resulted in small public benefits in 
relation to lounge access and loyalty program benefits, and these benefits are 
likely to increase over time. 
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Cost savings and other efficiencies 

165. The Applicants submit that the Alliance allows for greater opportunity to access 
efficiencies and cost savings such as: 

 faster, more cost-effective and less risky growth in network coverage, 
connectivity and schedules through creating a virtual network rather than 
investing in own-metal operations 

 avoidance of duplicated fixed costs of distribution by leveraging the home 
brand presence and network of each Alliance partner 

 more efficient and effective brand exposure, marketing budget allocation 
and sales impact 

 increased load factors, decreasing the average cost per seat sold 

 the incentive to expand the extent of codeshare destinations and offer 
lower cost codeshare inventory and interline pricing, compared to a 
standalone codeshare 

 opportunities for other cost savings and efficiencies in other areas, either 
operational or in terms of customer experience (for example, Delta and 
Virgin shared the cost of introducing a shuttle which helped reduce the 
minimum required connection times between their respective terminals in 
LA). 

Higher load factors resulting in a lower cost per seat sold 

166. The Applicants submit that increased load factors under the Alliance are likely to 
result in public benefits through greater efficiency (i.e. lower cost per seat sold). 

167. Based on the data supplied by the Applicants on a confidential basis the ACCC 
considers that the effect the Alliance has had on load factors on the Alliance 
routes is unclear. 

168. The ACCC considers that, to the extent that the Alliance stimulates additional 
passenger traffic and results in higher load factors, the Applicants stand to further 
reduce their operating costs. On this basis, while the ACCC considers that higher 
load factors have the potential to result in public benefits, based on the 
information available, the ACCC cannot conclude that these benefits are likely to 
be a result of the Alliance. 

Removal of double marginalisation 

169. Double marginalisation is a situation that occurs where suppliers of vertically 
related or complementary products each enjoy a degree of market power and 
independently charge a price which includes a mark-up over their costs and do 
not take account of the impact on the other firm’s profit.11 The net result is both 
higher prices and lower profits than if the two firms coordinated their pricing, for 
example through vertical integration or a joint venture. 

                                                           
11

 The ACCC notes that in practice all firms have some degree of market power and charge a 
price which is above marginal cost. That is, all firms face a downward sloping demand curve. 
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170. The ACCC considers that the extent of public benefit arising as a result of the 
removal or reduction of double marginalisation is likely to depend on: 

 the number of additional trans-Pacific passengers that are expected under 
the Alliance to purchase onward (complementary) flights beyond and/or 
behind direct services between Australia and the US 

 the degree of market power held by Virgin in the Australian domestic 
market and the trans-Pacific market and Delta in the trans-Pacific and 
domestic US markets. This would be reflected in the magnitude of the 
mark-up above cost that these airlines realise on specific routes prior to the 
Alliance. 

171. The ACCC considers that any removal of double-marginalisation under the 
Alliance would be a benefit to trans-Pacific passengers who utilise a connection in 
Australia or a connection in the US beyond LA that involves flights operated by 
both Virgin and Delta. 

172. The extent of benefit available to these passengers is likely to vary across routes.  

173. In their response to the draft determination, the Applicants note that the 
‘theoretical approach’ to double marginalisation taken by the ACCC is not 
necessary to support the finding of a public benefit. Rather, the Applicants submit 
the removal of double marginalisation is a factual matter. More specifically, under 
the commercial arrangements between the parties under the Alliance, the 
Applicants note that they have made available to each other more attractive 
prorates on codeshare sectors, enabling each airline to offer lower prices on 
connecting fares than would be available under an arm’s length codeshare 
arrangement. 

174. The ACCC considers that the facts identified by the Applicants’ submission 
support the analytical framework adopted in the draft determination. 

175. The ACCC remains of the view that the removal of double marginalisation under 
the Alliance is a benefit to the Applicants' passengers, and should lead to lower 
prices for journeys connecting separate services operated by each of the 
Applicants. The ACCC considers that the magnitude of this benefit is not readily 
quantified ex-ante. However, the removal of double marginalisation is likely to 
result in some public benefit. 

Operational efficiencies 

176. The Applicants submit that as a result of the Alliance, the Applicants have already 
achieved efficiencies by utilising each other’s sales, marketing and customer-
service team and operations in Australia and the United States. As currently 
implemented, Delta operates and coordinates the US operations, with Virgin’s 
sales team utilising Delta’s sales and revenue management teams. Similarly Delta 
utilises Virgin’s teams in Australia which means that there is better efficiency 
through shared resources. This allows each airline to leverage the home 
presence of its partner to achieve more in terms of sales and marketing without 
the need for the generation of additional costs. 

177. In the past the ACCC has accepted that improved operating efficiency and/or 
avoidance of duplicated fixed costs through airline alliances are likely to result in a 
public benefit. However, the ACCC has generally not placed significant weight on 
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this public benefit absent strong evidence from the Applicants about how such 
savings will be achieved. 

178. As noted above, the Applicants submit that efficiencies have already been 
achieved, for example by utilising each other’s sales, marketing and customer-
service team and operations across both countries.  

179. The ACCC considers that the Applicants have provided limited substantiation of 
cost savings and efficiencies. Nonetheless, in principle, the ACCC considers that 
the Alliance is likely to facilitate small public benefits through cost savings and 
other efficiencies realised through the further integration of the Alliance partners 
over time. 

Pass through of cost savings and efficiencies 

180. The ACCC considers that cost saving and efficiencies are a public benefit in and 
of themselves. However, the ACCC gives greater weight to cost savings where 
they are likely to be passed through to consumers in the form of lower fares. 

181. The ACCC considers that the likelihood of cost savings and efficiencies achieved 
by the Alliance being passed through to consumers will depend on competitive 
conditions year to year. 

Enhanced ability to compete, triggering a competitive response from 
rivals 

182. In considering whether the Alliance is likely to result in a public benefit through 
generating a competitive response, the ACCC has used the same framework as 
that used in its consideration of other recent aviation alliances. The ACCC 
considers that a competitive response to the Alliance may be generated on either 
routes including a trans-Pacific segment or on domestic Australian routes, both of 
which are considered in more detail below. 

183. The Applicants submit that the Alliance has allowed them to provide real and 
vigorous competition to the incumbents on the trans-Pacific and that this has 
triggered a competitive response from rivals, particularly Qantas. As noted 
previously, the Applicants submit that to offer a competitive trans-Pacific service, 
a carrier must have: 

 a strong brand and marketing presence in both Australia and the US 

 strong behind and beyond networks 

 valued product for business and leisure passengers. 

184. In their response to the draft determination, the Applicants also submit that a 
further example of the Alliance stimulating, and continuing to stimulate, a 
competitive response from its rivals is the recently announced expanded alliance 
and additional capacity of Qantas and American. 

185. The Applicants submit that the Alliance enables Virgin and Delta to provide a 
competitive service that would not otherwise be achievable. The Applicants 
submit that the Alliance has enhanced competition for corporate accounts by 
providing Virgin with the ability to offer beyond travel in the US and an improved 
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product. The Applicants provided confidential information about the number of 
new corporate accounts secured by Virgin in FY2014. 

186. As discussed above, the ACCC considers that the Alliance has resulted in 
enhanced products and services since it commenced, and that this is likely to 
continue in the future. 

187. The ACCC also notes the complementary nature of the Virgin Australia and Delta 
domestic networks. As discussed in the background section, Virgin has a large 
Australian domestic presence but no operations in the US, while the reverse is 
true for Delta. The ACCC considers that the network offered by the Alliance is 
greater than either airline could have offered alone and that the Applicants may 
be able to leverage this integrated network to attract passengers who otherwise 
might not have flown with either Virgin or Delta. The ACCC also considers that the 
Alliance will give each airline greater access to sales and distribution channels. 
For example it will enable Delta to market Alliance flights within the US, and for 
Virgin to market the same flights within Australia. The ACCC notes that Delta has 
a significantly greater sales presence in the US, and Virgin has a greater sales 
presence in Australia. 

188. The ACCC also notes that the main competitor to the Alliance, Qantas, has 
domestic networks in Australia and in the US both directly to a limited extent and 
through its alliance with American, whereas Virgin only has an Australian 
domestic network and Delta only has a domestic network in the US. 

189. Accepting that the Alliance is likely to result in an enhanced product and service 
offering, a key question is whether the Alliance has stimulated a more vigorous 
competitive response on routes including a trans-Pacific segment, particularly in 
relation to business travellers, than would occur absent the Alliance, and whether 
this is likely to continue in the future. 

Promotion of competition on routes including a trans-Pacific sector 

190. The Applicants submit that many significant clients have switched to Virgin’s 
corporate offering since the implementation of the Alliance. It is submitted that 
these customers would not have contracted with Virgin in the absence of the 
Alliance, because it would not have been able to unilaterally meet their US travel 
needs. Virgin provided confidential information that supports its contention that 
the Alliance is enabling Virgin to serve a significantly greater number of customers 
on the trans-Pacific who are connecting to onward destinations in the US. 

191. The Applicants submit that the Alliance has triggered a competitive response, 
citing a range of factors including decisions by Qantas to upgrade its aircraft on 
certain routes and to increase capacity. For example, Qantas replaced a Boeing 
747 with an A380 on the Sydney-Dallas Fort Worth route with the net effect being 
an increase in capacity of around 10 per cent per week after taking account of 
reduced frequencies. Qantas also increased its services from Melbourne to LA 
from daily to 10 per week when Virgin switched its capacity to its Brisbane hub.  

192. The Applicants also submit that Qantas has increased its investment in service 
enhancements such as its inflight dining offering and the introduction of a new 
First Class and extended Business Class Lounge in LA. 

193. The ACCC considers that the Alliance, through increasing the breadth and depth 
of services offered by the Applicants, is likely to have been a factor in the Alliance 
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attracting and retaining corporate customers on the trans-Pacific, including 
customers that may have otherwise signed with Qantas. In this regard, the ACCC 
notes that the Applicants have provided, on a confidential basis, some evidence 
to substantiate this claim. 

194. The ACCC considers that the Alliance, through providing the Applicants with 
domestic networks at either end of the trans-Pacific, is likely to make it a stronger 
competitor to Qantas, and therefore has the potential to trigger further competitive 
responses from Qantas. 

195. While the Alliance increases the attractiveness of the combined offering, it also 
removes competition between Virgin (the second largest player) and Delta (fourth 
largest player). The extent to which this will mitigate the pro-competitive effect of 
the Alliance will depend, among other things, on the likely strength of the 
individual offerings of Virgin and Delta in the future without the Alliance. 

196. As discussed under the heading enhanced products and services above, the 
Alliance provides Virgin passengers with access to international lounges and 
increased earning and redemption options through Virgin’s frequent flyer program. 
The result of these enhanced services is that Virgin Australia is in a better position 
to compete for corporate customers on the trans-Pacific than it otherwise would 
have been absent the Alliance. 

197. The ACCC also notes that despite the improvements in Virgin and Delta’s product 
offerings, Qantas has largely managed to maintain and even increase its market 
share. The following chart at Figure 3 was provided by the Applicants. 

Figure 3: comparison of Qantas and Alliance capacity on Australia to the 
mainland US services for 2008 – 2013 

 
Source: Applicants’ submission, p. 36 

198. Notwithstanding the continued strength of Qantas, the ACCC considers that the 
Alliance is likely to have improved, and is likely to continue to strengthen, Virgin’s 
ability to contest the business traveller segment of the trans-Pacific, and that this 
is likely to result in material public benefits. To the extent that the Alliance is 
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attractive to corporate customers, the ACCC accepts that the Alliance may 
increase competitive pressure on Qantas in the market for business passengers, 
meaning the Alliance could also benefit Qantas passengers as a result of Qantas’ 
response to this competitive pressure. 

Promotion of competition on Australian domestic routes 

199. The Applicants submit that the Alliance enhances the competitive position of 
Virgin and enables it to provide a compelling alternative to Qantas, thereby 
promoting competition within the Australian air travel market. 

200. In market inquiries undertaken by the ACCC in 2013 during its assessment of the 
Virgin/Air New Zealand trans-Tasman alliance, a number of large customers of 
Virgin indicated that Virgin’s corporate offer is considerably more attractive now 
than it was two years prior. They attribute this to better lounge access, a better 
frequent flyer program and incidental improvements such as faster disembarking 
times. 

201. The ACCC understands that corporate customers may contract separately for 
their domestic and international travel requirements, and that these contracts are 
generally non-exclusive in nature. The ACCC understands that corporate 
customers primarily take into account the initial domestic fare schedules and the 
discount from domestic fare schedules in making decisions about contracting with 
airlines. However, the ACCC also understands that this varies across corporate 
customers and depends on the individual travel needs of those customers.  

202. The ACCC considers that it is not clear precisely what impact the Alliance has 
had on the attractiveness of Virgin to domestic Australian corporate customers, 
given that customers may acquire the domestic and trans-Pacific components 
separately and non-exclusively. However, the ACCC accepts that some 
customers may have a preference for bundling domestic and trans-Pacific travel 
with a single provider, and for these customers the Alliance may hold more 
significance. This is supported by the extent to which Virgin has been able to 
secure new corporate accounts as noted above. 

203. The ACCC considered similar issues in the context of its assessment of the 
Virgin/Air New Zealand trans-Tasman alliance in 2013: 

“The ACCC considers that the Game Change strategy has resulted in a competitive 
response from the Qantas Group on domestic Australian routes. To the extent the 
virtual networks, including the Alliance, contribute to the Game Change strategy and 
enable Virgin Australia to better compete with the Qantas Group domestically, the 
ACCC considers that it is likely that this will generate further competitive responses. 
On this basis, the ACCC considers that the Alliance is likely to result in public 
benefits, but as the contribution the Alliance makes to the Game Change strategy is 
uncertain, the ACCC is unable to determine the magnitude of this benefit.” 

204. The ACCC considers that a similar conclusion can be drawn about Virgin’s 
current strategy ‘Virgin Vision 2017’ and the impact of the trans-Pacific alliance 
with Delta. That is, that the Alliance is likely to result in public benefits, but as the 
contribution the Alliance makes to Virgin’s domestic strategy is uncertain, the 
ACCC is unable to determine the magnitude of this benefit. 
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Conclusion on enhanced ability to compete and triggering a 
competitive response from rivals 

205. The ACCC considers that the Proposed Conduct, through increasing the breadth 
and depth of services offered by the Applicants, is likely to have been a factor in 
the Alliance attracting and retaining corporate customers on the trans-Pacific, 
including customers that may have otherwise signed with Qantas. The ACCC 
considers that the Proposed Conduct, through providing the Applicants with 
domestic networks in Australia and the US, is likely to make it a stronger 
competitor to Qantas with its alliance with American, and therefore has the 
potential to trigger further competitive responses from Qantas. This is likely to 
result in material public benefit. 

206. The ACCC also considers that the Proposed Conduct is likely to have a positive 
impact on competition within the Australian air travel market. However, the likely 
magnitude of this pro-competitive effect is unknown. 

Stimulation of tourism   

207. According to Tourism Australia, in 2013, the US was Australia’s fourth largest 
inbound market for visitor arrivals and third largest market for total expenditure 
with a total spend of $2.6 billion. In their response to the draft determination, the 
Applicants further noted that in 2014, American tourists increased their spending 
in Australia by 9 per cent to $2.8 billion. 

208. The Applicants submit that the Alliance: 

 makes Australia more accessible and convenient as a tourist destination 
for US travellers 

 enhances capacity and one stop access to Australia, leading to an overall 
increase in the number of passengers visiting Australia or transiting 
through Australia on their way to destinations in New Zealand and the 
Pacific 

 incentivises the parties to exploit synergies through joint rather than 
separate tourism promotion activity and allows more effective investment in 
the promotion of Australia as a destination, including leveraging the brand, 
profile and sales and marketing presence of each Applicant in their 
respective home markets. 

209. The Applicants also note that in October 2014 Virgin became Tourism Australia’s 
most valuable commercial airline partner in the promotion of Australia through 
agreed contributions towards sponsorship arrangements and joint marketing 
activities.  

210. In their response to the draft determination, Virgin noted that its investment in the 
Alliance has enabled it to make further investment in the promotion of tourism to 
Australia from the US. Specifically, Virgin has entered into a five year deal with 
Tourism Australia and as part of this relationship Virgin and Tourism Australia will 
jointly spend $50 million to promote Australia to travellers. A primary focus of this 
spending will be on US originating tourists. 

211. Previously when considering this public benefit claim, the ACCC has noted that 
there are a wide range of factors which influence tourism demand and 
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expenditure, including general purchasing power in source countries; the relative 
cost of other destinations; the total cost of visiting Australia; and the perceived 
quality of Australia as a destination. Notwithstanding this, the ACCC has 
recognised the potential for airline alliances to increase tourism demand and 
expenditure. 

212. The ACCC considers that stimulation of tourism is a potential source of public 
benefit under the Alliance. The ACCC considers that the principal ways in which 
the Alliance is likely to stimulate tourism are through: 

 increased passenger traffic as a result of enhanced products and services 
and, potentially, lower fares to the extent that, on balance, the Alliance 
promotes rather than lessens competition and the Applicants pass through 
cost savings and efficiency gains to consumers; and 

 exploitation of synergies through joint rather than separate tourism 
promotion activity. This occurs as the parties are able to internalise some 
of the externalities associated with tourism promotion expenditure. 

213. The ACCC accepts that the Alliance has the potential to stimulate tourism spend 
in Australia (and the US). The revenue sharing arrangement underpinning the 
Alliance provides a strong incentive for the Applicants to pursue joint marketing 
opportunities. 

214. The ACCC considers that the extent of tourism benefits realised under the 
Alliance will be highly (positively) correlated with the additional trans-Pacific traffic 
that may be stimulated under the Alliance. The ACCC accepts that, on balance, 
the Alliance is likely to have an overall stimulatory effect on trans-Pacific traffic. 
On this basis, the ACCC considers that the Alliance is likely to generate small 
tourism-related public benefits. 

ACCC conclusion on public benefits  

215. The ACCC considers that the Proposed Conduct has resulted in material public 
benefits in the form of enhanced products and services. Together with small 
public benefits in the form of cost savings and efficiencies, the ACCC considers 
this is likely to enhance the ability of the Alliance to compete, resulting in material 
public benefits through the promotion of competition on the trans-Pacific. In 
addition the ACCC considers that the Proposed Conduct has resulted in small 
public benefits through the stimulation of tourism. 

216. The ACCC considers that due to the limited period the Alliance has been in 
operation, there may be some public benefits that are yet to be fully realised. 

217. In light of this, the ACCC considers that moving forward, the Proposed Conduct is 
likely to result in: 

 material public benefits in the form of enhanced products and services. 
These products and services are comprised of increased and better online 
connections, access to each other’s frequencies and better schedule 
spread. To a lesser extent, products and services are also likely to be 
enhanced through loyalty program benefits and improved lounge access. 

 small public benefits in the form of cost savings and efficiencies. These 
small benefits are likely to be derived from further integration of the Alliance 
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partners over time and some benefit from the removal of double 
marginalisation. The ACCC also considers that operational optimisation 
and high load factors may deliver efficiencies for the Alliance. However, 
based on the evidence available, the ACCC cannot conclude that high load 
factors are a likely benefit of the Alliance; and is unable to reach a 
conclusion on the magnitude of the benefit resulting from operational 
optimisation. 

 material public benefits in the form of the promotion of competition on the 
trans-Pacific, particularly in relation to the business traveller segment. The 
ACCC considers that this benefit is likely to manifest in a competitive 
response from Qantas and United to the improvement in products and 
services of the Alliance on these routes. To a lesser extent the ACCC 
considers that the Alliance is likely to result in a similar public benefit in the 
domestic Australian market, however the ACCC is unable to reach a 
conclusion as to the extent to which the Alliance contributes to the 
increased competitiveness of Virgin; and 

 small public benefits in the form of stimulating tourism spend in Australia. 

218. Taken together, the ACCC is satisfied that the Proposed Conduct would, or would 
be likely to, result in material public benefits. 
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Public detriment 

219. The CCA does not define what constitutes a public detriment and the ACCC 
considers its meaning as essentially the opposite of public benefit. In this regard 
the Tribunal has defined it as: 

…any impairment to the community generally, any harm or damage to the 
aims pursued by the society including as one of its principal elements the 
achievement of the goal of economic efficiency.12 

220. The Applicants submit that the Alliance has not resulted in any anti-competitive 
detriment and instead submit that the Alliance has promoted and will continue to 
promote competition for Australian air travel to the US.  

221. In its 2009 determination, the ACCC concluded that the Alliance was unlikely to 
result in any significant reduction of competition in any of the relevant markets. 
The ACCC has analysed the data and facts available since the commencement of 
the Alliance to test the conclusion that it reached in 2009. 

222. Set out below is the ACCC’s assessment of the public detriments that have 
resulted, or are likely to result, from the Alliance in relation to: 

 international air passenger transport services between Australia and the US 

 international air freight transport services between Australia and the US 

 Australian domestic air passenger transport services. 

223. In their response to the draft determination, the Applicants raised the following 
issues in relation to public detriments: 

 recent developments on the trans-Pacific are indicative of the highly 
competitive and dynamic nature of the trans-Pacific market since the 
Alliance was implemented 

 the ACCC has not adequately accounted for the pro-competitive effect of the 
Alliance in its competition analysis 

 HHIs are of limited utility in airline markets 

 the Applicants do not have the ability to engage in unilateral conduct 

 there is no evidence of coordinated conduct in the trans-Pacific market, or in 
airline markets with similar characteristics. 

224. These issues have been taken into consideration in the ACCC’s substantive 
analysis of public detriments and are discussed throughout the following sections. 

International air passenger transport services between Australia and 
the US 

225. The Applicants submit that the Alliance has not, and will not following 
reauthorisation, result in any material anticompetitive detriment in relation to 

                                                           
12 

 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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trans-Pacific services or individual city-pair routes. They note that since the 
commencement of joint pricing under the Alliance in January 2012, there has 
been: 

 a decrease in average industry fare levels on trans-Pacific routes; 

 an increase in industry capacity and passenger numbers on trans-Pacific 
routes; and 

 maintenance of the Applicants’ capacity on the trans-Pacific.  

226. When conducting its assessment of any likely public detriments under the 
Alliance, the ACCC has focussed on whether the Alliance is likely to:  

 give Virgin and Delta an increased ability and incentive to unilaterally raise 
fares or reduce or limit growth in capacity on international air passenger 
services between Australia and the mainland US; and/or 

 increase the risk of coordinated conduct among competing airlines providing 
air passenger services on routes between Australia and the mainland US. 

227. Consistent with its assessment of the relevant areas of competition set out above, 
the ACCC has conducted its analysis by focusing on direct routes between 
Australia and the mainland US, with a particular focus on the direct route between 
Sydney and LA. In following this approach, the ACCC has also considered the 
importance of beyond and/or before locations associated with these direct routes. 
This is because journeys to and from these locations generate feeder traffic on 
the direct routes and also open up the possibility that different direct routes can 
represent subsets of substitutable options for consumers wishing to travel to 
and/or from beyond and/or before locations associated with alternative direct 
routes between Australia and the mainland US. 

Unilateral effects 

228. One of the main ways in which an airline alliance can lessen competition is 
through unilateral effects. An alliance can have unilateral effects if it removes or 
weakens competitive constraints in such a way that the alliance partners find it 
profitable to raise prices, restrict output or otherwise exercise any market power 
they may acquire as a result of the alliance, despite any expected response from 
other market participants to the resulting change in market circumstances. 

229. Whenever a firm considers raising prices for a good or service, it will expect (in 
most cases) to experience a reduction in sales of the good or service. This 
creates a trade-off. On the one hand, the price rise will increase profits on the sale 
of those units it continues to sell after the price rise. On the other hand, the firm 
will lose profits it previously earned from the sale of those units it no longer sells.  

230. Alliance partners may find it profitable to raise prices above pre-alliance levels if 
they believe that increases in prices by one alliance partner would be likely to 
divert a significant portion of sales to the other alliance partner in the absence of 
the alliance. In the absence of an alliance, an airline may find it unprofitable to 
raise prices because doing so would see it lose a number of sales to its rivals. 
Under an alliance, however, the incentive to raise prices can change because 
profits that would previously have been lost on sales that were diverted to the 
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other alliance partner would now be shared depending on the terms of the 
alliance.  

231. It follows, therefore, that an alliance can have the effect of making price rises that 
were likely to be unprofitable in the absence of the alliance more likely to be 
profitable as a result of the alliance. The extent to which this is likely will depend 
on a range of factors, including:  

 margins earned on the sale of air passenger services by both alliance 
partners  

 the degree of substitutability (i.e. closeness of competition) between the 
services of the alliance partners – which influences the extent to which 
sales lost by one alliance partner following a price rise are likely to be 
diverted to the other alliance partner 

 the degree of substitutability between the services (and available capacity) 
of other market participants – which influences the extent to which sales 
lost by an alliance partner following a price rise are likely to be diverted to 
other market participants. 

232. In this instance, the Proposed Conduct gives Virgin and Delta the ability to 
coordinate their pricing and service decisions on air passenger transport services 
between Australia and the mainland US. This may provide the Alliance partners 
with the ability and incentive to unilaterally raise prices for services they operate 
between Australia and the mainland US. This could occur through the Alliance 
unilaterally raising fares without removing Alliance capacity on a route by offering: 

 higher priced fare schedules13 

 a lower frequency and/or lower discount tactical fares14 

 reduced availability of lower priced fares within a given fare schedule: for 
example, while a reduction in wingtip flying may result in a benefit in terms 
of greater schedule availability, it may also result in higher capacity 
utilisation of flights during peak times. This may manifest itself as a reduced 
availability of lower priced fares through the operation of the Applicants’ 
revenue management system. 

233. Competitive detriment could also occur as a result of the Applicants unilaterally 
reducing, or slowing the rate of growth of their capacity on services they operate 
between Australia and the mainland US. The effect of slower capacity growth is to 
make seats scarcer than they otherwise would be, which would be likely to result 
in higher fares over the longer term. 

234. In assessing the likelihood that the Applicants would find it profitable to unilaterally 
raise fares or limit or reduce capacity (or their sales/utilisation of existing capacity) 
between Australia and the mainland US, the ACCC considered: 

 shares of capacity for different airlines with and without the Alliance 

                                                           
13

   A fare schedule refers to a table of prices offered for a particular route based on fare class 
(i.e. Y, B, M, etc.) and fare type (i.e. Saver, Flexi, Premium and Business.). 

14
   Tactical fares are provided as a short term response to competitors’ offerings and/or lower 

than expected demand. 
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 whether the services of the Alliance partners are close substitutes and 
whether they are likely to be each other’s closest competitors 

 the competitive constraint imposed by other airlines providing services 
between Australia and the mainland US 

 past changes in pricing, capacity growth and capacity utilisation behaviour 
of the Alliance partners following implementation of the Alliance  

 the likelihood of timely entry and expansion on the route by other potential 
airline operators. 

235. In their response to the draft determination, the Applicants submit that they do not 
have the ability to engage in unilateral conduct as a result of competitive 
constraints and the fact that Virgin and Delta are not each other’s closest 
competitors. The ACCC’s assessment, which takes this submission into account, 
is discussed below. 

Shares of capacity on routes between Australia and the US 

236. As indicated earlier in this determination, the ACCC has focussed its assessment 
of the anti-competitive detriments from the Alliance on the five direct routes 
between Australia and the mainland US. These routes – and the share of capacity 
for each carrier – are set out in Table 1 below and have been updated to reflect 
new data provided by BITRE covering the years 2011 – 2015 ended April 2015.  

Table 1: capacity shares on each direct route between Australia and the mainland 
US in year ended April 2015  

Airline SYD-LAX BNE-LAX MEL-LAX SYD-SFO SYD-DFW 

Delta 17% 0% 0% 0% 0% 

Qantas 48% 56% 74% 0% 100% 

United 15% 0% 16% 100% 0% 

Virgin 20% 44% 11% 0% 0% 

Source: BITRE 

237. The ACCC notes there have been several significant changes in capacity shares 
on these routes in the last several years. Virgin ceased flying between Melbourne 
and LA in July 2014, and has shifted its capacity from this route to fly additional 
services between Brisbane and LA. Further, United commenced services 
between Melbourne and LA following the exit by Virgin from this route.  

238. Table 1 also shows that Qantas holds a strong position on direct routes between 
Australia and the mainland US, with a combined share of 56 per cent of all seats 
across all these routes in the year ended April 2015. 

239. In addition to the above, there have been a number of announced service 
changes on the set of direct routes between Australia and mainland US, most 
notably the adjustments to capacity from Qantas and American. As shown 
previously, Figure 4 provides the Applicants’ estimates of Australia – US mainland 
capacity shares when taking these announcements into account. 

240. Analysis of data provided to the ACCC by BITRE shows that, over the period of 
the Alliance, Qantas increased its share of all capacity on services between 
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Australia and the mainland US. This is shown in Figure 4 below, which sets out 
the shares of capacity by airline across all the direct routes between Australia and 
the mainland US between the years ended April 2011 to 2015.  

Figure 4: capacity shares for Australia to US mainland routes, year ended April 
2011 -15 

 

Source: BITRE  

241. The data underlying Figure 4 show that:  

 the Applicants’ share of total capacity has remained relatively stable since 
2011, and in the year ended April 2015 accounted for approximately 27 per 
cent of total capacity  

 Qantas has consistently operated the most capacity of the four carriers 
between the years ended April 2011 and 2015, increasing its share over the 
period from 48 per cent to 56 per cent.15 Qantas has a higher share of 
capacity on the set of direct routes between Australia and the mainland US 
than on the specific Sydney-LA route 

 United’s share of capacity decreased from 24 per cent in the year ended 
April 2011 to 17 per cent in 2015. 

242. It is clear from Table 1 above that Virgin and Delta only provided services on 
three of the five routes between Australia and the mainland US during 2014. As 
indicated above, this has further reduced to two routes given Virgin has recently 
shifted capacity from the Melbourne to LA route to the Brisbane to LA route. 

243. It follows, therefore, that the effect of re-authorisation of the Alliance in terms of 
consolidating capacity between suppliers of air passenger transport services 
between Australia and the mainland US is to: 

                                                           
15

 The Applicants note that in May 2014, as a result of additional seats, Qantas boosted its net 
capacity on the Sydney to Dallas/Fort Worth route by approximately 10 per cent 
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 provide Virgin and Delta with a combined share of approximately 27 per 
cent across all direct routes 

 provide Virgin and Delta with a combined share of approximately 37 per 
cent on the Sydney to LA route 

 leave unchanged the combined share of Virgin and Delta on the Brisbane to 
LA route 

 have no effect on the three other direct routes between Australia and the 
mainland US. 

244. Additionally, on the basis of the estimated Australia – US capacity shares 
following the announced Qantas/American capacity adjustments, the aggregate 
effect of the Alliance will be to provide Virgin and Delta with a combined share of 
22.1 per cent on all routes. 

245. When focusing specifically on the Sydney-LA route, Figure 5 below shows how 
shares of capacity on this route have changed from the years ended April 2011 to 
2015.  

Figure 5: capacity shares for Sydney- LA, year ended April 2011-2015 

 

 

Source: BITRE 

246. The data underlying F show that: 

 the Applicants’ combined share of capacity on the route increased from 34 
to 37 per cent throughout the period 

 Qantas gradually increased its share of capacity from 42 per cent in the 
year ended April 2011 to 48 per cent in 2015 

 United’s share of capacity decreased from 24 per cent in the year ended 
April 2011 to 15 per cent in 2015.  
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247. The ACCC has also considered the effect of the Alliance on market concentration 
using the Herfindahl-Hirschman Index (HHI).16 This has been done by estimating 
the HHI with and without the Alliance – both as a combined measure across all 
direct routes between Australia and the mainland US, and on the specific route 
between Sydney and LA. The HHI is sensitive to both the level of concentration 
and the asymmetry of market shares (increasing with both). The ACCC notes that 
in the context of its merger analysis, it will generally be less likely to identify 
competition concerns when the post-merger HHI is less than 2000, or involves a 
change (or ‘delta’) as a result of the merger of less than 200.17  

248. In their response to the draft determination, Virgin and Delta submit that the use 
of HHI is of limited utility and is ‘a blunt instrument in the measurement of market 
concentration, particularly in the context of the airline industry.’ The Applicants 
submit, among other things, that: 

 due to bilateral arrangements, the cost of operations and the fact that it is 
a network business, airline markets are always characterised by a smaller 
number of operators and, by their very nature, are more concentrated than 
markets in other industries. The Applicants submit that this does not mean 
that airline markets are not highly competitive 

 the trans-Pacific market is significantly less concentrated at the current 
point in time than it was in 2008 prior to the entry of Virgin and Delta 

 the limited ability of Virgin and Delta to be effective competitors on a 
standalone basis must be taken into consideration when considering the 
competition effects of the Alliance. 

249. The ACCC agrees with the Applicants that a high HHI does not necessarily mean 
that airline markets are not competitive, and that the aviation industry may by its 
very nature feature higher HHI levels than other industries. However, the ACCC 
considers that the application of the HHI still provides a tool for identifying 
potential competition concerns in a relevant area of competition. 

250. In regards to the Applicants’ second point above, the ACCC notes that despite the 
difference in trans-Pacific concentration levels prior to the entry of Virgin and 
Delta (with the trans-Pacific being far more concentrated prior to the Applicants’ 
entry) the relevant point of comparison is a future without the Proposed Conduct 
where Virgin and Delta compete as independent entities. The ACCC additionally 
notes that it has considered the ability of Virgin and Delta to compete in the 
absence of the Alliance, and has factored this into its competition analysis. 

251. As set out in the draft determination and further below, the ACCC acknowledges 
that any simple analysis of HHI levels is not sufficient in itself to determine the 
likelihood of the Alliance giving rise to unilateral effects, or an increased risk of 
these occurring, and for this reason, the ACCC has considered a number of 
additional factors in its analysis of public detriments. 

                                                           
16

  The HHI is calculated by adding the sum of the squares of the market shares of each firm in 

the relevant market. The ‘with Alliance’ HHI treats Virgin and Delta as a single firm. 
17

  See ACCC, Merger Guidelines November 2008, at para 7.14 at p. 37. 
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252. Regarding the HHI level on trans-Pacific routes, data provided to the ACCC by 
BITRE indicates: 

 an HHI measure of 4,508 across all direct routes between Australia and the 
US, with a delta as a result of the Alliance of 303. When accounting for the 
announced forthcoming capacity adjustments of Qantas and American, the 
HHI becomes 3651 with a delta of 662 as a result of the Alliance. 

 an HHI measure of 3,832 on the Sydney to LA route, with a delta as a result 
of the Alliance of 621. 

253. These measures provide two contrasting perspectives on whether the Alliance is 
likely to result in a public detriment as a result of a lessening of competition in the 
provision of air passenger services. On the one hand, the HHI measures indicate 
that the provision of air passenger services between Australia and the US is 
already highly concentrated in the absence of the Alliance, and will become 
significantly more so as a result of the Alliance. This is both across all routes 
between Australia and the mainland US, and on the key direct route between 
Sydney and LA. All else being equal, the Alliance is likely to increase the risk of 
unilateral effects by enabling two of the four airlines presently operating on these 
routes to co-ordinate their pricing and output decisions. The significant “deltas” as 
a result of the Alliance also indicate that a significant proportion of any lost sales 
by one of the Alliance parties as a result of a unilateral increase in prices for air 
passenger services are likely to be captured by the other Alliance partner. This 
could have the effect of making price rises that were likely to be unprofitable in the 
absence of the Alliance more likely to be profitable as a result of the Alliance. 

254. On the other hand, much of the high concentration measures for air passenger 
services between Australia and the mainland US are a result of the high share of 
seats provided by Qantas. This is the case both across all direct routes and 
specifically on the Sydney to LA route. This means the strength of Qantas may 
act as a strong mitigating factor against any risk of unilateral effects as a result of 
the Alliance. This is because, all else being equal, the Alliance parties may still 
believe that a significant unilateral price increase would be unprofitable pre and 
post Alliance if they thought the vast majority of lost sales following an increase in 
prices by either or both of the Alliance partners would be captured by Qantas. 

255. A simple analysis of market shares or HHIs alone will not, in this instance, be 
sufficient to determine the likelihood of the Alliance increasing the risk of unilateral 
effects. To better inform this consideration, it is important to understand where 
any lost sales following an increase in price by one (or both) Alliance partner(s) 
are likely to be diverted to (and thereby the extent to which any lost sales are 
likely to be captured/internalised within the Alliance). Such consideration is likely 
to be informed by the extent to which Virgin and Delta are likely to be close 
competitors for air passenger services between Australia and the mainland US; 
and the extent to which Qantas (and to a lesser extent United and other airline 
operators) is likely to capture any lost sales from an Alliance partner following any 
decision to increase the price of its services. These matters are considered in turn 
below. 

Whether the services of the Applicants are close substitutes 

256. The closer that Virgin and Delta are to each other as competitors, the more likely 
it is that a significant proportion of lost sales following a decision by either party to 
unilaterally increase prices or reduce output will be captured by the other Alliance 
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partner. This is because consumers will view the services provided by both 
parties as close substitutes. In turn, this makes the risk of the Alliance increasing 
the incentive for unilateral price effects more likely. 

257. There are a number of elements in the provision of air passenger services that 
tend to be largely homogenous across different service providers. For instance, all 
international air travel between two locations requires passengers to depart one 
destination and arrive at another; all involve embarkation and disembarkation 
procedures that are broadly similar; and all seek to provide a service subject to 
common safety procedures. There are, however, a number of ways in which the 
services provided by different airlines are differentiated from each other. For 
instance, airlines can provide services that are differentiated by: 

 the quality of service (e.g. some airlines offer a full/premium service; while 
others operate under a low cost carrier model) 

 the passenger classes offered (e.g. not all airlines offer a first class or 
premium economy service) 

 the departure/arrival times offered by the airline operators. 

258. In the absence of the Alliance, the ACCC considers that Virgin and Delta are likely 
to be close competitors to each other. This is because: 

 prior to implementation of the Alliance, Virgin and Delta offered almost 
identical departure times for journeys on the one route where they 
overlapped (Sydney to LA) 

 unlike Qantas and United, neither Virgin nor Delta offers a first-class service 
offering. Each instead offers only an economy, premium economy and 
business class category of service. 

259. It is not immediately clear, however, that Virgin and Delta would necessarily be 
each other’s closest competitors for services between Australia and the mainland 
US in the absence of the Alliance. This is because Delta would have similar 
beyond and behind network options to those of United. That is, each would have 
an extensive network of beyond and behind locations in the US, but a more 
limited network in Australia as neither operates domestic services in Australia. 
Further, the ACCC understands that Delta and United both operate varieties of 
the Boeing 777-200, and have roughly similar capacity on those flights they do 
provide between Sydney and LA. 

260. The Alliance has also, to some extent, had the effect of making the services 
operated by Virgin and Delta more closely substitutable with those provided by 
Qantas and United. That is, since the Alliance was first authorised in 2009, Virgin 
has re-positioned itself from being a low cost carrier to a premium carrier. In 
particular, both Virgin and Delta now have an explicit aim of targeting business 
passengers and corporate accounts in order to more effectively compete with the 
service offerings provided by Qantas. Further, Virgin and Delta have now ‘split’ 
their departure times out of Sydney on the Sydney-LA route in order to more 
closely align themselves with the two different departure times offered by Qantas 
out of Sydney. 

261. The ACCC also recognises that the commercial rationale for the Alliance is to 
bring together extensive North American and Australian networks at either end of 
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the trans-Pacific trunk routes that enables the Alliance partners to better compete 
with the network offerings available to Qantas as a result of its alliance with 
American.  

262. Overall, the ACCC considers that the services of the Alliance partners are close 
substitutes. However, it is not clear that the Applicants continue to be each other’s 
closest potential competitors on the route following implementation of the Alliance. 
While the ACCC expects the Alliance partners would continue to be viewed as 
close competitors to each other on the one overlap route where they do provide 
services that would be in competition with each other in the absence of the 
Alliance, the effect of the Alliance has also, to some extent, been to make the 
services provided by the Alliance partners more closely substitutable with those 
provided by Qantas, and to a lesser extent United. 

263. In combination, these effects provide unclear implications for the incentives of the 
Alliance partners to unilaterally increase prices (or restrict and/or reduce utilisation 
of capacity) relative to that which would occur in the absence of the Alliance. 

264. In their response to the draft determination, the Applicants submit that for the 
theory of an increase in unilateral conduct to hold, Virgin and Delta would have to 
be each other’s closest competitors or very close competitors who do not face 
competitive constraint. The Applicants submit that since Virgin and Delta are not 
each other’s closest competitors and in any case face a constraint from a number 
of other operators unilateral conduct cannot occur. 

265. The ACCC notes the Applicants’ submission on this point, but considers that the 
existence of competing airlines or a failure to be each other’s closest competitors 
is not sufficient to rule out the possibility of unilateral conduct arising.  

266. Given the above, it is the ACCC’s view that in combination, these effects provide 
unclear implications for the incentives of the Alliance partners to unilaterally 
increase prices (or restrict and/or reduce utilisation of capacity) relative to that 
which would occur in the absence of the Alliance. 

Competitive constraint imposed by other airlines 

267. The Applicants submit that on routes to the mainland US from Australia, the 
Alliance faces significant competitive constraint from Qantas, United, and in the 
future, American. They consider that this constraint is evidenced by the high 
shares of capacity and product offerings of those carriers, and continuing low fare 
levels on trans-Pacific routes. 

268. In their response to the draft determination, the Applicants further submit that the 
expanded alliance and additional capacity of Qantas and American is indicative of 
the highly competitive and dynamic nature of the trans-Pacific market since the 
Alliance was implemented. 

269. As noted earlier, Qantas accounted for 56 per cent of total capacity on the five 
direct routes between Australia and the mainland US in the year ended April 
2015; and 48 per cent of capacity on the Sydney to LA route. Further, Qantas has 
increased its share of capacity in both respects over the last four years. In 
contrast, the Alliance partners have a combined share of capacity of 27 per cent 
across all five direct point-to-point routes between Australia and the mainland US 
and a share of capacity on the Sydney to LA route that has remained relatively 
stable at around 34-37 per cent over recent years. Finally, United has seen its 
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share of capacity on the Sydney to LA route decline to approximately 15 per cent 
in the year ended April 2015. These capacity shares tend to support the view that 
Qantas is likely to continue to be a significant potential competitive constraint on 
the Alliance partners post-Alliance, and do also do not take into account 
forthcoming capacity additions by American. 

270. The ACCC also notes that the strength of Qantas’ offering on routes between 
Australia and the mainland US is likely to have been enhanced by its 2011 
alliance with American Airlines. This is because its alliance gives it access to 
American Airlines’ extensive US network and feeder traffic (noting that the 
majority of trans-Pacific passengers travel to and from the US on journeys linking 
destinations beyond LA). 

271. The ACCC has reviewed internal documents provided by the Applicants on a 
confidential basis. These support their submissions that Qantas represents a 
major consideration for the Alliance in formulating its competitive strategy. 

272. The ACCC considers that the extent of the competitive constraint imposed by 
United is less clear given the decline in its share of capacity and the fact that it 
does not have access to an Australian domestic network and feeder traffic in the 
same way as Qantas and the Alliance partners. 

273. On the other hand, the ACCC notes that United is able to offer passengers 
travelling between Sydney and LA connecting services to its broad North 
American network. United has also improved its product offering on the route by 
replacing its twice daily Boeing 747 flights with Boeing 777s from March 2014.The 
ACCC has also reviewed internal documents provided by the Applicants on a 
confidential basis which support their submissions that United represents a 
consideration for the Alliance in formulating its competitive strategy.  

274. Aside from Qantas and United, the Applicants also submit that additional 
competitive constraint is offered by airlines operating indirect services to the 
mainland US via Hawaii, Auckland and Canada, including Hawaiian Airlines, Air 
Canada, Air New Zealand and Jetstar. In their response to the draft determination 
submission, the Applicants also referenced the additional services announced by 
Air New Zealand in May 2015, including the new non-stop service from Auckland 
to Houston from December 2015, and also additional services on the Perth – 
Auckland route. The Applicants submit that these and other indirect routes 
between Australia and the mainland US are substitutable for direct services, 
especially given the fact that around 70 per cent of passengers utilise a behind or 
beyond connection. 

275. The ACCC accepts that there is likely to be some substitutability between routes 
for certain types of customers (e.g. those who are more price-sensitive and less 
time-sensitive). This is especially the case for those passengers wishing to 
journey before and/or beyond locations that can be served by a variety of route 
combinations, including by way of route segments made up of different direct 
point-to-point routes between Australia and the mainland US. To some extent, 
therefore, the indirect services outlined above could potentially offer a level of 
constraint on the Alliance in respect of these customers. 

276. However, as discussed previously, the ACCC considers that indirect routes 
between Australia and the mainland US are less likely to be substitutes for time 
sensitive passengers such as business passengers, noting that the US has the 
highest proportion of business travellers of all international routes to and from 
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Australia. Accordingly, the ACCC considers that the indirect services operated by 
airlines such as Hawaiian Airlines, Air New Zealand and Air Canada are unlikely 
to represent a strong constraint in the event that the Alliance decided to 
unilaterally increase fares or reduce or limit capacity for these types of passenger. 

277. In its response to the draft determination, Hawaiian submits that: 

 immunised joint ventures reduce the competitive benefits that independent 
carriers provide because it is more difficult for them to reach arm’s-length, 
procompetitive codeshare or other cooperative agreements with airlines in 
an immunised alliance 

 any reauthorisation of the Proposed Conduct should be conditional on Virgin 
entering into commercial relationships with competitive carriers like 
Hawaiian that enable sales to behind gateway destinations in Australia 
including assurances of inventory availability. 

278. In a response to Hawaiian’s submission, Virgin notes that: 

 Virgin and Hawaiian have an interline agreement (since 2006) and a 
codeshare agreement (since 2011) under which the VA code is placed on 
flights between Sydney and Honolulu and onwards to Maui, Kauai and The 
Big Island, as well as a reciprocal frequent flyer agreement which enables 
passengers to earn and redeem frequent flyer points on each airline’s 
services. 

 the Alliance does not preclude Virgin from codesharing with Hawaiian within 
Australia, if it were commercially desirable to do so.  

 immunised airline alliances do not, as a matter of fact, result in a lessening 
of competition. Every alliance is assessed on its own individual merit and is 
only authorised by the ACCC when it is satisfied that the associated public 
benefits outweigh any detriment associated with the removal of competition 
between the parties. 

 whatever the position in any other market, it is clear on the information 
already provided to the ACCC that the trans-Pacific market has experienced 
capacity and passenger growth and average fare reductions in the period 
since the initial authorisation of the Virgin/Delta alliance and the 
Qantas/American Airlines alliance. 

 Hawaiian’s proposed authorisation conditions are inappropriate and 
unnecessary, especially given that the ACCC has already concluded that 
the Alliance gives rise to significant public benefits and Hawaiian currently 
has access to domestic Australian services. 

279. The ACCC acknowledges Hawaiian’s submission that independent carriers may 
find it more difficult to enter into arrangements with airlines in an immunised 
alliance. However, the ACCC does not consider that the Alliance places Hawaiian 
at a significant competitive disadvantage because: 

 Virgin continues to maintain a codeshare arrangement with Hawaiian and 
the Alliance agreements do not preclude Virgin from extending that 
codeshare to destinations within Australia if it is commercially feasible to do 
so  
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 neither Virgin nor Delta currently operate services to Hawaii from Australia, 
so that Virgin has an incentive to continue its codeshare arrangement in 
order to access Hawaiian destinations (which, as noted earlier, have seen 
significant passenger growth in recent years) 

280. In these circumstances, the ACCC considers that a condition of the type proposed 
by Hawaiian is not appropriate at this time. 

Changes in prices and output by the Alliance partners following 
implementation of the Alliance 

281. The ACCC has considered what effect, if any, implementation of the Alliance has 
had on prices charged by Virgin and Delta for services between Australia and the 
mainland US. To do this, the ACCC has considered data provided to it by BITRE, 
Virgin and Delta in relation to the volume of seats and passengers flown; revenue 
earned; costs incurred and overall profitability for Virgin and Delta. Much of this 
data has been provided on a monthly basis, and for each route flown by Virgin 
and Delta between 2009 and 2014. Further, data provided by Virgin and Delta has 
been provided on a confidential basis to the ACCC. 

282. In considering the extent to which this data is able to provide insights into the 
effect of the Alliance on the pricing and output behaviour of Virgin and Delta, the 
ACCC sought to determine what period in the past might reasonably reflect the 
period when any effects of the Alliance would be likely to commence. In this 
respect, the ACCC notes that there have been a number of changes to the 
operations of Virgin and Delta between Australia and the US over the last 6 years 
that allow, to some extent, an indication of how behaviour has changed before the 
Alliance; since the Alliance was authorised in Australia and antitrust immunity was 
granted in the US; and since the Alliance came into effect. In particular, the ACCC 
notes that; 

 there was a period of almost two years between July 2009 and May 2011 
when Virgin and Delta competed to provide services between Australia and 
the US without both authorisation of the Alliance by the ACCC and antitrust 
immunity from the US DOT 

 the Alliance partners have advised that implementation of the Alliance did 
not commence until September 2011 (i.e. four months after receiving 
antitrust immunity from the US DOT) 

 since September 2011, there has been a period of at least 3 and-a-half 
years where there has been implementation of the Alliance. 

283. For the purposes of its analysis, the ACCC compared the outcomes pre- and 
post- the last quarter of 2011 (that is, the first full period immediately after 
implementation of the Alliance commenced) as a proxy for analysing changes to 
likely market outcomes with or without the Alliance.  

284. The ACCC also considered whether observations of pricing behaviour and 
capacity decisions following implementation of the Alliance have been biased by 
low fares being set by the Alliance partners following their entry onto routes 
between Australia and the mainland US in 2009. However, the ACCC’s analysis 
could not conclude whether this ‘start-up’ period would have continued over the 
entirety of the period from early 2009 until late 2011. It was also difficult to 
determine whether the start-up period instantly ‘switched off’ in the last quarter of 
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2011, and considered that it is likely the start-up period would have been 
gradually winding down well before this point. 

285. The ACCC recognises that there are many factors that influence the pricing and 
output decisions of airlines, including changes in capacity on routes and the cost 
of significant inputs such as the cost of fuel on world markets. In this regard, the 
ACCC notes that there were some changes in capacity on the three routes flown 
by Virgin between Australia and the mainland US during 2011. However, it is not 
clear these changes occurred at the same time as implementation of the Alliance.  

286. The ACCC has also considered whether changes to the cost of fuel on world 
markets may have contributed to some of the observed pricing and capacity 
utilisation decisions following implementation of the Alliance.  

287. The Applicants also submit that their entry onto the trans-Pacific significantly and 
immediately improved fare competition on the trans-Pacific trunk routes, and cite 
a sustained decrease in average industry fares as indicative of this.  

288. After analysing the data provided by the Applicants and considering the various 
factors that influence pricing and capacity decisions, the ACCC considers that the 
pricing and capacity outcomes observed shortly after implementation of the 
Alliance may or may not be consistent with a lessening of competition. As such, 
the ACCC considers that it is not definitively clear whether unilateral effects did 
occur or, if they did, the extent to which they occurred.  

Likelihood of timely entry and expansion 

289. The Applicants submit that there are ‘unique dynamics to operations on the trans-
Pacific’ including the need for effective networks beyond gateway points in order 
to attract customers; a high degree of sensitivity in earnings to changes in 
economic activity; long sector length and travel time; and a number of large and 
integrated carriers that have operated on the trans-Pacific for a long time. 

290. DIRD submits that there are no economic regulatory barriers preventing other 
Australian or United States airlines entering the Australia-US market, which is a 
view consistent with its 2009 submission to the ACCC during the initial application 
for authorisation. 

291. In its 2009 determination, however, the ACCC concluded that barriers to entry 
and expansion are relatively high in the aviation sector and this remains true for 
the trans-Pacific routes. In reaching this conclusion, the ACCC identified the 
following barriers: 

 the regulatory environment, and particularly the OSA which limits access to 
the trans-Pacific to Australian and US carriers 

 geographic characteristics of the trans-Pacific routes (i.e. the long distance 
and travel time) necessitating the use of specialised long-range aircraft 

 limitations in the availability of domestic feeds. 

292. The ACCC considers that the barriers identified in 2009 continue to exist in the 
current market such that the likelihood of new entry on Australia to the mainland 
US routes is low. 
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293. In their response to the draft determination, the Applicants’ submitted that ‘there 
are no barriers to American and Australian airlines entering new routes or 
expanding their existing capacity. They submit that this is evidenced by Qantas’ 
transfer of capacity from Sydney – LA to Sydney – San Francisco as well as 
addition of capacity on Melbourne – LA in 2014 in response to Virgin’s switch of 
capacity from Melbourne – LA to Brisbane – LA. 

294. The ACCC acknowledges that the entry of American on Sydney – LA and the 
associated boost in capacity suggests entry is possible and does occur. However, 
the ACCC also notes there have been no new entrants on these routes since the 
Applicants commenced operations in 2009. Furthermore, in the case of 
American’s entry, the ACCC notes that it was already in an alliance with Qantas 
prior to its announcement, which may not be the case for other prospective 
entrants. 

295. The ACCC does recognise, however, that there has been entry on routes 
between Australia and Hawaii over the period of the Alliance. This suggests it is 
possible for new entry to arise on airline routes between Australia and the US. 
While it is possible that new entrants could commence providing services 
between Australia and the mainland US in the future, the ACCC believes entry is 
not quick or costless, and would be unable to occur quickly to defeat any decision 
by the Alliance partners to unilaterally raise the price (or restrict the output) of air 
passenger services between Australia and the mainland US. 

Coordinated effects  

296. Another potential source of competitive harm from the Alliance is that it may 
increase the risk of coordinated conduct among airlines on Australia to the 
mainland US routes (including in relation to the Sydney-LA route). Coordinated 
conduct in this sense involves competing airlines recognising and accommodating 
their mutual interdependence (explicitly or tacitly) by not competing as 
aggressively as they otherwise would. 

297. By reducing the number of independent competitors on the route from four to 
three, the Alliance may have a better ability to engage in price coordination or 
slow capacity growth in conjunction with Qantas and United. 

298. In assessing whether the Alliance increases the risk of coordinated conduct on 
the Australia to the mainland US routes, the ACCC considered: 

 the extent to which the routes have characteristics that are likely to be 
conducive to coordinated conduct 

 the extent to which the routes have characteristics that are likely to 
undermine coordinated conduct 

 what the Alliance changes, given the above, in regard to the likelihood of 
successful coordination of pricing and/or capacity decisions among 
competitors on the routes. 

299. The ACCC considers that the routes between Australia and the mainland US 
have the following characteristics that are likely to make them more conducive to 
coordinated conduct: 

 a small number of airlines operating on the routes 
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 the small size and high frequency of customer transactions 

 transparency of each airlines’ price and short term capacity decisions, which 
allows airlines to more easily signal increased prices and deviations from the 
coordinated level 

 low likelihood of new entry on the routes in response to any increase in 
price. 

300. The ACCC considers that the Australia to the mainland US routes also have the 
following characteristics that are likely to disrupt or undermine coordinated 
conduct: 

 ongoing product innovation and demand growth on these routes 

 Virgin, Delta, Qantas, United and in the future, American, have different 
incentives in other markets. In particular, Virgin and Qantas compete in 
the domestic Australian market while Delta, United, and American 
compete in the domestic US market 

 the existence of indirect routes between Australia and the mainland US 
(particularly via Hawaii), although as discussed under the ‘Relevant areas 
of competition’ section, the ACCC considers that these are not close 
substitutes for direct services and therefore are unlikely to represent a 
significant level of constraint on these routes 

 airlines tend to make decisions about scheduling with regard to its impact 
on their broader network. A decision to coordinate on one route may 
cause disruptions elsewhere in their network, which may make such 
decisions difficult or costly to execute in practice 

 the lumpiness, costs and long lead times of aircraft purchases, and the 
difficulty of knowing where a competitor is likely to deploy any new aircraft 
in its network. 

301. In the context of the factors that affect the likelihood of coordination on the 
Australia to the mainland US routes, the ACCC has considered the following key 
changes resulting from the Alliance and how these may impact on the likelihood 
of coordinated conduct: 

 a reduction in the number of independent competitors across Australia to 
the mainland US routes from four to three. The ACCC notes that despite 
the forthcoming entry of American on the Sydney – LA route as another 
carrier, this is part of a closer Alliance with Qantas, so the two airlines 
would not act independently of each other. 

 the creation of a stronger competitor on Australia to the mainland US 
routes (i.e. the aligned Virgin-Delta entity) with access to extensive behind 
and beyond networks in both Australia and the US.  

302. As discussed in the ‘Public benefits’ section, the ACCC accepts that the single 
integrated network enabled by the Alliance is likely to allow the Applicants to 
compete more effectively with the incumbents on the trans-Pacific. 

303. At the same time, however, the Proposed Conduct creates greater symmetry 
between the operations of the Alliance and Qantas (in particular) on routes 
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between Australia and the mainland US (especially on the Sydney-LA and 
Brisbane-LA routes). The ACCC considers that this makes it more likely that 
these competitors would have similar incentives to tacitly or explicitly coordinate 
on prices and/or capacity on these routes. 

304. The ACCC notes the submissions of the Applicants that the period since the 2009 
determination has been characterised by: 

 a reduction in average industry fare levels 

 an increase in industry capacity and passenger numbers 

 a maintenance of the Applicants’ capacity levels on the trans-Pacific. 

305. As indicated under its consideration of unilateral effects, however, the ACCC 
considers the evidence relating to decreases in average industry fare levels is 
inconclusive. This is especially the case with respect to pricing and capacity 
utilisation levels for the Alliance partners following implementation of the Alliance. 
Further, while there has been an increase in overall capacity across all trans-
Pacific routes, much of this has been driven by increases in capacity on routes 
between Australia and Hawaii. Increases in capacity on routes between Australia 
and the mainland US have been far more modest. Further, while the Applicants 
have maintained relatively steady aggregate capacity levels across all routes 
between 2009 and 2014, concentration levels have increased due to the relative 
growth of Qantas and the decline in capacity from United. 

306. In addition to fare and capacity movements, the Applicants also submit that their 
competitors on trans-Pacific routes, especially Qantas and United, have 
competed vigorously with the Applicants since the Alliance came into effect.  

307. The ACCC notes that the recent activities of airlines on the trans-Pacific are more 
suggestive of competitive behaviour than coordinated conduct. Examples include 
(but are not limited to):18 

 American’s announced commencement of flights between Sydney – 
LA: this is estimated by the Applicants in their post-draft determination 
submission to increase capacity on the route by 12 per cent, and boost 
overall capacity between Australia and the mainland US by 9 per cent 

 Qantas’ response to cessation of Melbourne-LA: when Virgin Australia 
announced in July 2014 that it would cease its Melbourne-LA service in 
order to increase capacity on the Brisbane-LA service, Qantas responded 
by increasing its Melbourne-LA services from daily to ten services per week 
in August 2014 

 United’s entry into Melbourne-LA: United commenced operations on the 
route on October 2014 (six weekly services), and boosted the frequency of 
its service to daily flights in March 2015  

 Qantas’ mid-2014 capacity increase: Qantas increased its weekly 
capacity on the Sydney-Dallas/Fort Worth route by approximately 10 per 
cent 

                                                           
18

 Virgin and Delta also provided examples of competitor activities for the wider set of airlines 
that do not operate direct services between Australia and the US mainland. 
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 United’s product upgrade: in March 2014, United replaced its Boeing 747 
flights from Sydney to LA and Sydney to San Francisco with Boeing 777s. 

308. The ACCC considers that the nature and timing of these events are consistent 
with competitive interaction on the direct set of routes rather than coordinated 
conduct. 

309. Nevertheless, overall, the ACCC considers that the changes resulting from the 
Alliance mean that there is likely to be an increased risk of coordinated conduct 
occurring in relation to price and capacity on routes between Australia and the 
mainland US (especially in relation to the Sydney-LA route) over the longer term, 
and this would constitute a public detriment. However, the extent of the public 
detriment arising from an increased risk of coordinated conduct is uncertain, and it 
is not clear that pricing and capacity outcomes following implementation of the 
Alliance represent coordinated conduct with other airlines operating on these 
routes. Further, there is some competing evidence that is suggestive of 
competitive responses being made by Qantas and United to the activities of the 
Applicants on the routes between Australia and the mainland US.  

Pro-competitive effects of the Alliance 

310. In their response to the draft determination, the Applicants submit that the ACCC 
has failed to adequately take into account the pro-competitive effects of the 
Alliance, and there appears to be an inconsistency between the findings that the 
Alliance could enhance competition on the one hand, but result in public detriment 
through increasing the risk of unilateral effects and/or coordinated conduct. 

311. The Applicants submit that the pro-competitive effects of the Alliance are available 
for all passengers across all routes in the market. They state that no competitor in 
the market makes decisions about a single route without considering the effects 
across the market, particularly given the fact that the majority of demand is not 
point-to-point. 

312. The ACCC notes the Applicants’ submission but remains of the view that 
passengers travelling on point-to-point journeys may face different competitive 
circumstances than passengers whose travel involves behind or beyond 
destinations, and the Applicants may have an incentive and ability to distinguish 
between them. 

313. In these circumstances, the ACCC considers it is not inconsistent to conclude that 
the single integrated network enabled by the Proposed Conduct allows Virgin and 
Delta to compete more effectively on the broader set of routes between Australia 
and the US, while at the same time, it increases the risk of unilateral and/or 
coordinated conduct by reducing the number of independent carriers on the set of 
direct routes between Australia and the mainland US. 

314. The balancing of the pro-competitive effects of the Alliance and the increased risk 
of unilateral and/or coordinated conduct is discussed further below. 
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Conclusion on public detriments in relation to international air passenger 
transport services between Australia and the US 

315. The ACCC considers that the Proposed Conduct is likely to result in public 
detriment by increasing the risk of unilateral effects and/or coordinated conduct on 
routes between Australia and the mainland US.  

316. This increased risk arises from the fact that the Proposed Conduct reduces the 
number of competitors in the relevant areas of competition from four to three; 
significantly increase market concentration; and brings together two airlines that 
would otherwise be close competitors to each other on these routes.  

317. Further, pricing and capacity behaviour following implementation of the Alliance 
may be consistent with unilateral effects and/or co-ordinated conduct. However, 
the ACCC notes it is unclear what specifically may have caused these 
observations, and there is evidence of some competitive activity between the 
Applicants, Qantas and United on these routes.  

318. It follows, therefore, that the extent of any public detriment resulting from the 
Proposed Conduct is uncertain.   

Other areas of competition directly affected by the Proposed 
Conduct 

International air freight transport services between Australia and the US 

319. The Applicants submit that there are a large number of air freight suppliers on the 
trans-Pacific, and note the presence of Qantas and the United Parcel Service 
(UPS) which collectively carried 57 per cent of trans-Pacific air freight in the year 
ended September 2013. 

320. The ACCC did not receive any submissions commenting on the effect of the 
Alliance on air freight transport services between Australia and the US. 

321. Trans-Pacific air freight shares from the year ended September 2013 based on 
BITRE data were analysed by the ACCC. From that data, Virgin and Delta had a 
share of 15 and 7 per cent respectively, and collectively accounted for 22 per cent 
of tonnes (inbound and outbound).  

322. In light of this information, the ACCC considers the existence of a number of other 
larger suppliers of air freight transport services on the trans-Pacific is likely to 
competitively constrain the Applicants. 

323. Accordingly, the ACCC considers that the Alliance is unlikely to result in any 
public detriments in the market for air freight transport services between Australia 
and the US. 

Australian domestic air passenger transport services 

324. The ACCC has previously recognised that an international aviation alliance could 
affect competition in the market for domestic air passenger transport services by 
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directing domestic on-carriage or feeder traffic to a particular carrier, at the 
expense of the competitive position of other domestic carriers.19 

325. The Proposed Conduct is likely to have two impacts on the Australian domestic 
market. First, it is likely that domestic on-carriage traffic from Delta will be directed 
to Virgin, giving Virgin greater access to the passengers arriving in Australia on 
Delta flights. Secondly, the Proposed Conduct is likely to have the effect of 
directing Australian domestic feeder traffic for Delta’s trans-Pacific flights to Virgin. 

326. The ACCC considers that these two impacts may give rise to competitive harm in 
the following ways: 

a. Virgin and Delta could bundle international and domestic air passenger 
transportation services to corporate and government customers in such a way 
as to foreclose airline competitors in the domestic market; and/or 

b. Delta’s domestic on-carriage traffic to points beyond destinations they serve in 
Australia (e.g. onwards Sydney to Canberra traffic from a LA – Sydney flight) 
being directed to Virgin might also foreclose airline competitors in the domestic 
market. 

Bundling of domestic and international air passenger transport services 

327. It is possible that the Alliance may enable Virgin to use its position in the supply of 
international air passenger transport services to lessen competition in the supply 
of domestic air passenger transport services through bundling its offering of 
international and domestic air passenger transport services. Such an effect could 
arise if a bundling strategy enabled Virgin to foreclose a large portion of corporate 
and government customers from other providers of domestic air passenger 
transport services. 

328. In order for this to occur, the Alliance must provide Virgin with a degree of market 
power or dominance in the provision of international air passenger transport 
services that it is able to leverage into the domestic air passenger transport 
services market. 

329. Many consumers do not buy domestic and international passenger services as a 
bundle unless they are part of the same trip. Bundling is most likely to be 
important for corporate customers who wish to contract with one provider for all or 
most of their company-wide air travel requirements. Typically, large corporate 
customers seek to select their sole or preferred service provider through a tender 
process. They may choose to tender for a) domestic air passenger transport 
services, b) international air passenger transport services, or c) both domestic 
and international air passenger transport services. 

330. For corporate customers wishing to acquire only domestic air passenger transport 
services the Proposed Conduct does not change the number of airlines which 
they can acquire services from (including Virgin, Qantas and regional carriers). 
This would only change if the potential effects of the Alliance were to make 
Virgin’s rivals uncompetitive. 

331. For corporate customers wishing to acquire only international air passenger 
transport services the Proposed Conduct reduces the number of options by one, 

                                                           
19 

 ACCC, Determination for applications A91332 and A91333 lodged by Qantas Airways 
Limited and Emirates (2013). 



Determination A91475 – A91478 58 

as Virgin and Delta are no longer independent competitors. The effect on 
international air passenger transport markets has been considered elsewhere in 
this determination. 

332. For customers who wish to acquire both domestic and international air passenger 
transport services from one provider, the Proposed Conduct does not change the 
number of airlines they can acquire services from (Virgin and Qantas). Virgin’s 
main competitor for corporate customers that wish to acquire both domestic and 
international air passenger transport services from a single provider is Qantas. 

333. Through its alliances (such as with American Airlines and Emirates) and in its own 
right, Qantas is able to offer a broad international network of services to corporate 
customers who wish to acquire domestic and international air passenger transport 
services from one provider. The Proposed Conduct does not affect Qantas’ ability 
to offer a comprehensive bundle of domestic and international air passenger 
transport services to corporate customers. 

334. While it is the case that the Proposed Conduct will enhance Virgin’s offer to 
corporate and government customers, it will not prevent or limit the ability of 
Qantas to compete for those customers on its merits. The ACCC has seen no 
information to suggest that as a result of the Alliance Qantas will not continue to 
tailor and improve its offer, to compete for these customers. Rather, the effect of 
the Proposed Conduct may be to enhance competition for these customers, not 
deter such competition. 

335. On this basis, the ACCC considers that bundling of services to corporate 
customers under the Proposed Conduct is not likely to result in public detriment 
constituted by any lessening of competition in the supply of domestic air 
passenger transport services. 

Feeder traffic 

336. Under the Proposed Conduct it is likely that domestic on-carriage traffic from 
Delta will be directed to Virgin, giving Virgin greater access to the passengers 
arriving in Australia on Delta flights. Additionally, the Alliance is likely to have the 
effect of directing feeder traffic from Virgin flights (for the domestic leg of an 
international journey) to out-bound Delta international flights. 

337. The ACCC notes that at present, Delta only operates trans-Pacific flights between 
Sydney and LA. While customers flying with Delta on the trans-Pacific are likely to 
have an incentive to choose Virgin for any domestic Australian travel, Qantas has 
a significantly greater market share and therefore feeder traffic on the same route. 
In addition, it remains open to both Virgin and Qantas to compete for passengers 
flying between Sydney and LA with United. 

338. On this basis the ACCC considers that feeder traffic from Delta’s international 
flights being directed to Virgin is likely to result in minimal, if any, public detriment 
in the domestic air passenger transport services market. 
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ACCC conclusion on public detriments 

339. The ACCC considers that the Proposed Conduct is likely to result in public 
detriment by increasing the risk of unilateral effects and/or coordinated conduct on 
routes between Australia and the mainland US. However, the extent of any public 
detriment resulting from the Proposed Conduct is uncertain.   

340. The ACCC considers that the Proposed Conduct is unlikely to result in public 
detriments in relation to international air freight transport services between 
Australia and the US or Australian domestic air passenger transport services. 

Balance of public benefit and detriment  

341. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the Proposed Conduct is likely to result in a public benefit, and 
that public benefit will outweigh any likely public detriment, including any 
lessening of competition. 

342. The ACCC considers that the Proposed Conduct would, or would be likely, to 
result in: 

 material public benefits in the form of enhanced products and services 
comprising increased and better online connections, access to each other’s 
frequencies and better schedule spread. To a lesser extent, products and 
services are also likely to be enhanced through loyalty program benefits 
and improved lounge access; 

 small public benefits in the form of cost savings and efficiencies. These 
benefits are likely to be derived from further integration of the Alliance 
partners over time and the removal of double marginalisation. The ACCC 
also considers that operational optimisation and high load factors may 
deliver efficiencies for the Alliance.  

 material public benefits in the form of the promotion of competition on the 
trans-Pacific, particularly in relation to the business traveller segment. To a 
lesser extent the ACCC considers that the Proposed Conduct is likely to 
result in a similar public benefit in the domestic Australian market, but is 
unable to reach a conclusion as to the extent to which the Alliance 
contributes to the increased competitiveness of Virgin; 

 small public benefits in the form of stimulating tourism spend in Australia. 

343. The ACCC considers that the Proposed Conduct is likely to result in a public 
detriment by increasing the risk of unilateral effects and/or coordinated conduct on 
routes between Australia and the mainland US. However, the extent of any public 
detriment resulting from the Proposed Conduct is uncertain.  

344. For the reasons outlined in this determination the ACCC is satisfied that the 
Proposed Conduct is likely to result in a public benefit that would outweigh the 
likely public detriment, including the detriment constituted by any lessening of 
competition that would be likely to result. Accordingly, the ACCC proposes to 
grant authorisation. 
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Length of authorisation 

345. The CCA allows the ACCC to grant authorisation for a limited period of time.20 
This allows the ACCC to be in a position to be satisfied that the likely public 
benefits will outweigh the detriments for the period of authorisation. It also 
enables the ACCC to review the authorisation, and the public benefits and 
detriments that have resulted, after an appropriate period of time. 

346. In this instance, the Applicants seek authorisation for 10 years. The Applicants 
submit that both the US DOT and NZ MOT approvals are indefinite, and that the 
lack of competitive detriment associated with the Alliance and clear public benefits 
mean there is no regulatory risk to a longer period of authorisation. 

347. In their submission responding to the draft determination, Hawaiian supported the 
ACCC’s draft determination decision to grant authorisation for a period of five 
years. 

348. In light of the likely public detriments identified in its assessment, the ongoing 
evolution of services on the trans-Pacific, and the dynamic nature of the aviation 
industry, the ACCC considers it appropriate to review developments on the trans-
Pacific earlier than the requested 10 years. 

349. As such, the ACCC grants authorisation for five years. 

Determination 

The applications 

350. Applications A91475, A91476, A91477 & A91478 were made using a Form FC, 
under subsection 91C (1) of the CCA. Re-authorisation is sought to: 

 give effect to the Joint Venture Agreement, Coordination Agreement, 
Cooperation Agreements, Marketing Agreement, Codeshare Agreements, 
Reciprocal Frequent Flyer Program Implementation Agreement, and 
Lounge Usage Agreement (the Alliance Agreements) as amended and 
restated; and 

 make and give effect to related agreements contemplated in the Alliance 
Agreements, including to renew the Alliance Agreements upon the 
expiration of their current term. 

351. Re-authorisation was sought as the Proposed Conduct may contain a cartel 
provision or may have the purpose or effect of substantially lessening competition 
or be an exclusionary provision within the meaning of section 45 of the CCA.  

The net public benefit test 

352. For the reasons outlined in this determination the ACCC is satisfied, pursuant to 
sections 90(5A), 90(5B), 90(6) and 90(7) of the CCA, that in all the circumstances 
the Proposed Conduct for which authorisation is sought is likely to result in a 
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public benefit that would outweigh any likely detriment to the public constituted by 
any lessening of competition arising from the Proposed Conduct. 

353. For the reasons outlined in this determination the ACCC is satisfied, pursuant to 
section 90(8),that the Proposed Conduct for which authorisation is sought is likely 
to result in such a benefit to the public that the Proposed Conduct should be 
allowed to take place. 

Conduct for which the ACCC grants authorisation 

354. The ACCC revokes authorisations A91151, A91152, A91172 & A91173 and 
grants authorisations A91475, A91476, A91477 & A91478 to Virgin Australia 
Airlines Pty Ltd & Ors to: 

 give effect to the Joint Venture Agreement, Coordination Agreement, 
Cooperation Agreements, Marketing Agreement, Codeshare Agreements, 
Reciprocal Frequent Flyer Program Implementation Agreement, and 
Lounge Usage Agreement (the Alliance Agreements) as amended and 
restated; and 

 make and give effect to related agreements contemplated in the Alliance 
Agreements, including to renew the Alliance Agreements upon the 
expiration of their current term. 

355. The authorisation is in respect of the Alliance Agreements only to the extent they 
relate to direct routes between Australia and the US. 

356. The ACCC grants authorisations A91475, A91476, A91477 & A91478 for five 
years. 

357. This determination is made on 14 August 2015. 

Interim authorisation 

358. The ACCC may grant interim authorisation pursuant to section 91(2) of the CCA. 

359. On 4 June 2015, the ACCC decided to grant interim authorisation for the 
Proposed Conduct described at paragraph 354 and 355. 

360. Interim authorisation commenced on 1 July 2015 and will remain in place until the 
date the ACCC’s final determination comes into effect or until the ACCC decides 
to revoke interim authorisation. 

Date authorisation comes into effect 

361. This determination is made on 14 August 2015. If no application for review of the 
determination is made to the Australian Competition Tribunal, the determination 
will come into force on 7 September 2015. 



Determination A91475 – A91478 62 

Attachment A – summary of relevant statutory 
tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely 
to result, or in the case of subsection 90(5B) has resulted or is likely to 
result, in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement were made or given effect to, or in the case of subsection 
90(5B) outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted or is likely 
to result from giving effect to the provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in 
the case of subsection 90(6) would result, or be likely to result, or in the 
case of subsection 90(7) has resulted or is likely to result, in a benefit to 
the public; and 

 that benefit, in the case of subsection 90(6) would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision was given effect to, or in the 
case of subsection 90(7) has resulted or is likely to result from giving 
effect to the provision. 

Subsection 90(8) states that the ACCC shall not: 

 make a determination granting: 

i. an authorisation under subsection 88(1) in respect of a provision of a 
proposed contract, arrangement or understanding that is or may be 
an exclusionary provision; or 

ii. an authorisation under subsection 88(7) or (7A) in respect of 
Proposed Conduct; or 

iii. an authorisation under subsection 88(8) in respect of Proposed 
Conduct to which subsection 47(6) or (7) applies; or 

iv. an authorisation under subsection 88(8A) for Proposed Conduct to 
which section 48 applies; 

unless it is satisfied in all the circumstances that the proposed provision or 
the Proposed Conduct would result, or be likely to result, in such a benefit to 
the public that the proposed contract or arrangement should be allowed to 
be made, the proposed understanding should be allowed to be arrived at, or 
the Proposed Conduct should be allowed to take place, as the case may be; 
or 
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 make a determination granting an authorisation under subsection 88(1) 
in respect of a provision of a contract, arrangement or understanding that 
is or may be an exclusionary provision unless it is satisfied in all the 
circumstances that the provision has resulted, or is likely to result, in 
such a benefit to the public that the contract, arrangement or 
understanding should be allowed to be given effect to. 
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