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Dear Dr Chadwick

Metropolitan Waste Management Group - applications for
authorisation
As you know, we act for Metropolitan Waste Management Group (MWMG), a Victorian
statutory body corporate established under section 50 of the Environment Protection Act
1970 (Vic). MWMG is responsible for municipal solid waste management and planning in
Melbourne and, in that capacity, it works with Melbourne's metropolitan councils to coordinate the efficient procurement of waste management services.
MWMG is applying for authorisation on behalf of itself and Knox City Council, Maroondah
City Council, Yarra Ranges Shire Council, Manningham City Council and Whitehorse City
Council in relation to the joint procurement of organic waste processing services.
Enclosed is the EFT remittance advice for payment of $4000.00, being the total lodgement
fees payable in respect of the applications (we note that MWMG is entitled to pay a
concessional fee of $1500.00 in respect of its second application).
Also enclosed are the following documents:
1. a Form A application for authorisation;
2. a Form B application for authorisation;
3. public and confidential versions of the supporting submission to which both the Form A
and Form B refer; and
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Australian Competition and Consumer Commission

Metropolitan Waste Management Group - applications for
authorisation

..

4. a letter from the Australian Competition and Consumer Commission (ACCC) granting
MWMG a partial fee waiver in this matter.

Yours faithfully

Corrs Chambers Westgarth

Mark McCowan
Partner
End.
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Application for authorisation to jointly procure
organic waste processing services –
supporting submission
Metropolitan Waste Management Group on behalf
of itself and the local councils of Knox City,
Maroondah City, Yarra Ranges Shire, Manningham
City and Whitehorse City
16 July 2014
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1

Executive Summary
The Melbourne councils of Knox City, Maroondah City, Yarra Ranges Shire,
Manningham City and Whitehorse City (together, the Participating Councils)
propose to jointly procure organic waste processing services. The Metropolitan
Waste Management Group (MWMG), a Victorian statutory body corporate
whose role is to coordinate joint procurements of this kind, proposes to act on
the Participating Councils’ behalf and facilitate the procurement, negotiation
and contracting process in relation to the acquisition of organic waste
processing services.
The Victorian Government has developed a policy for addressing growing
waste management and resource recovery concerns in Victoria. The joint
procurement of organic waste processing services by the Participating
Councils, facilitated by MWMG, is an important element of that policy.
MWMG and the Participating Councils propose to jointly conduct a tender and
contract for the acquisition of organic waste processing services meeting the
Participating Councils’ various requirements. It is proposed that MWMG will
seek tenders for and negotiate contractual terms with suppliers of organic
waste processing services (Processors). The Participating Councils will then
enter into separate agreements to confirm their consent to the terms of the
arrangements negotiated by MWMG. It is also anticipated that, during the term
of the contracts, MWMG and/or particular Participating Councils may make
joint decisions regarding the ongoing administration of the contracts, including
decisions regarding the allocation of certain volumes of organic waste to one or
more Processors.
MWMG and the Participating Councils submit that the proposed conduct will
result in no material public detriment and significant public benefits, including:

2

•

environmental and public health benefits arising from the efficient
diversion of organic waste from landfills;

•

transaction cost savings for both Participating Councils and
Processors;

•

improved purchasing power, leading to lower costs for Participating
Councils; and

•

reduced operational risks for Processors, thereby underwriting
investment in waste processing facilities.

Confidentiality
This public version of the supporting submission excludes information that has
been provided to the Australian Competition and Consumer Commission’s
(ACCC) on a confidential basis. Confidential information has been excluded
and replaced with the word “CONFIDENTIAL”.

11408777/1
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Background
This submission is lodged by MWMG on behalf of itself and the Participating
Councils in support of an application to the ACCC for authorisation to jointly
procure, negotiate, contract for and administer the provision of organic waste
processing services.

3.1

Organic waste processing services
The conduct for which authorisation is sought relates to the joint procurement
of waste processing services for two main forms of organic waste:
•

green (garden) waste, for example grass clippings and tree prunings;
and

•

food waste, for example fruit, vegetable and meat scraps.

Organic waste processing services involve the following activities:
•

receiving organic waste at a transfer or receival facility;

•

decontaminating and sorting organic waste – this involves manually or
mechanically sorting organic material to remove contaminants.
Examples of mechanical sorting include the use of sifters, filters or
electro-magnetic equipment to separate material to be sent for
composting;

•

composting organic waste by applying aerated pressure. In order for
compost to mature properly, the facility must maintain suitable
temperatures and moisture levels, sound aeration systems and
mechanisms to capture and treat emissions. Maturing composts
require adequate storage at the facility or transfer to another site for
maturation. Once mature, the compost may be shredded or blended
to the desired consistency before being delivered to market;

•

producing an end product from the organic waste, such as renewable
energy, organic fertilisers, soil conditioners, mulches and crop
treatments; and

•

marketing and selling the organic waste.

Typically, Processors charge a fee per tonne of organic material received for
processing, which is subject to an adjustment for the contamination levels in
the material.
Under the current proposal, the Participating Councils will continue to arrange
kerbside collection of organic waste independently.

3.2

MWMG
MWMG is a Victorian statutory body corporate established under section 50 of
the Environment Protection Act 1970 (Vic). MWMG is responsible for
municipal solid waste management and planning and, in that capacity, it works
with Victoria’s metropolitan councils to facilitate best practice in waste
management including by:
•

11408777/1
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•

coordinating and facilitating the joint procurement of efficient waste
disposal services and sustainable resource recovery; and

•

building the knowledge and capacity of councils and their
communities to implement best practice waste minimisation practices.

MWMG and the functions that it performs are a key component of the Victorian
Government’s broader economic and environmental strategy, which is
discussed further below.

3.3

Participating Councils
The location of the Participating Councils is depicted in Figure 1 below.

Figure 1: Map of Participating Councils

11408777/1
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The functions and powers of the Participating Councils are set out in the Local
Government Act 1989 (Vic). Each of the Participating Councils is currently
responsible for providing residential waste collection services, recyclables
processing services and organic waste collection and processing services to
their respective local communities. The organic waste processing services
currently provided by the Participating Councils relate predominantly to green
organic waste (as opposed to food organic waste).
The Participating Councils currently collect between 65,000 and 70,000 tonnes
of bin-based green organic waste per year. Four of the five Participating
Councils do not have long-term contracts in place for organic waste processing
and are obtaining the services of short-term contractors to process their
organic waste collections. CONFIDENTIAL
Existing waste processing facilities servicing Melbourne metropolitan councils
are not expected to have adequate processing capacity, service offerings, and
technology to accommodate the volume and type of organic waste that is
expected to be collected by the Participating Councils over the next five to ten
years. Further, a number of organic waste processing facilities servicing
metropolitan Melbourne councils have closed in recent years due to issues
including non-compliance with planning requirements and site amenity
problems.
MWMG and the Participating Councils consider that aggregating processing
volumes through long-term processing arrangements will provide an assurance
of the availability of suitable processing services and significantly increase the
likelihood of investment in compliant, high-technology facilities that will have
the capacity to meet the Participating Councils’ processing requirements. New
or upgraded processing facilities will have greater capacity to accommodate
expected population growth in coming years, improved processing methods
(for example, conducting pre-sorting and decontamination prior to processing),
and the ability to expand into processing food organic waste.

3.4

Victorian Government waste management and resource
recovery policy
In recent years, environmental concerns and population growth have led to the
development of a new waste management and resource recovery policy by the
Victorian Government. In April 2013, the Victorian Government released
Getting Full Value: the Victorian Waste and Resource Recovery Policy (Waste
and Resource Recovery Policy) 1, which sets out a 30-year plan for a
Victorian waste management system that protects the environment and public
health, maximises the economic value of waste and minimises costs to local
government, households and industry.
A key aspect of the Waste and Resource Recovery Policy is the development
of the draft Statewide Waste and Resource Recovery Infrastructure Plan 2and

1

Located at http://www.depi.vic.gov.au/environment-and-wildlife/sustainability/waste-management-and-resourcerecovery/?a=182537
2
Located at http://www.sustainability.vic.gov.au/our-priorities/integrated-waste-management/waste-strategystatewide-planning/statewide-waste-and-resource-recovery-infrastructure-plan
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the draft Metropolitan Waste and Resource Recovery Strategic Plan 3 (together,
the strategic plans), which were released by the Victorian Government in
September 2013. Following a consultation process on the draft strategic plans,
the final strategic plans will be released during 2014. The joint procurement of
organic waste processing services on behalf of various clusters of councils
located throughout metropolitan Melbourne is an important component of both
the Waste and Resource Recovery Policy and the strategic plans.
The Waste and Resource Recovery Policy identifies significant long-term
problems associated with the disposal of waste to landfills in Victoria, stating:
“Landfills pose a unique risk to the environment and public health
because they contain a diverse mix of materials in large volumes
beneath the ground indefinitely. These materials continue to react
under the ground for generations, and can create harmful substances.
Landfills have adverse impacts on communities if they are not
managed properly.” 4
The Waste and Resource Recovery Policy also identifies the particularly
harmful effects of organic waste in landfills, including that untreated organic
waste in landfill can cause odour, methane, vermin and contamination of
groundwater. Accordingly, the Waste and Resource Recovery Policy notes
that the effective management of organic waste is a particular Victorian
Government priority:
“The Victorian Government will prioritise action that minimises the
environmental impacts of food and garden organic waste materials.
Government will work with local government and industry to adopt
cost-effective ways of diverting untreated organic material from
landfill... Government will develop an organics strategy to ensure
reductions in the environmental impacts of organic waste are costeffective, achievable and integrated with the broader waste and
resource recovery system.” 5
The establishment and efficient operation of facilities with sufficient capacity to
process growing volumes of organic waste is a critical step in ensuring that
organic waste continues to be diverted from Victorian landfills. The Waste and
Resource Recovery Policy identifies that aggregating waste volumes across
multiple municipalities will make investment in processing facilities viable and
deliver economies of scale and cost savings:
“Investors in large regional resource recovery facilities need access to
larger volumes of waste than can be provided by single municipalities,
and so they must broker access with multiple municipalities and
commercial clients. Similarly, if local government wishes to invest in
resource recovery, it is likely that large-scale, regional facilities will be
the most capable of delivering value for money services. However,
achieving economies of scale requires agreements with other local
3

Located at
http://www.mwmg.vic.gov.au/images/documents/about/StrategicPlan2013/ConsultationDraft_MWRRSP_071013
.pdf
4
Waste and Resource Recovery Policy, p.43
5
Waste and Resource Recovery Policy, p.46
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governments, so regional local government procurement will be
necessary. This need for pooling waste and brokering agreements
can be a barrier to investment and competitive market outcomes,
because of increased transaction costs, delays and lack of
transparent information regarding service costs. Consolidation of
waste streams will open opportunities for substantial, long-term
investment in resource recovery infrastructure that can process the
quantities and types of waste that is currently sent to landfill.” 6
The Waste and Resource Recovery Policy also expresses the Victorian
Government’s intention that, in future, landfills will only receive waste that has
been through a process to extract all material of economic value. 7 This
extraction of productive uses from waste is achieved through organic waste
processing services.

4

Joint procurement of organic waste processing
services
Authorisation is sought for:

4.1

•

MWMG and each of the Participating Councils to enter into separate
bilateral agreements that set out each Participating Council’s organic
waste processing requirements and the intention of each Participating
Council to participate in a joint procurement for organic waste
processing services;

•

MWMG to conduct a tender based on each Participating Council’s
organic waste processing requirements and to evaluate responses
and recommend a preferred Processor or Processors to service the
Participating Councils;

•

MWMG to negotiate on behalf of the Participating Councils the
contractual framework for the supply of organic waste processing
services; and

•

certain decisions regarding the ongoing administration and
management of the contracts for the supply of organic waste
processing services to be made jointly by MWMG and/or particular
Participating Councils.

Memorandum of Understanding
In order to conduct the proposed joint tender and procurement, MWMG must
ascertain and take into account the individual organic waste processing
requirements and resource constraints of each Participating Council.
CONFIDENTIAL
The requirements specified in each Participating Council’s MOU will be
confidential between the relevant Participating Council and MWMG. Each

6
7

Waste and Resource Recovery Policy, p.38
Waste and Resource Recovery Policy, p.48
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Participating Council’s requirements are to be used by MWMG to conduct a
competitive tender process and negotiate contracts for the supply of organic
waste processing services that fall within the parameters specified by the
Participating Councils. The MOU will not contain any binding terms regarding
the supply of organic waste processing services – such terms will be contained
in the contracts proposed to be entered into if authorisation is granted.
The MOU will also set out the intention of MWMG and each Participating
Council for MWMG to tender and contract for organic waste processing
services on behalf of the five Participating Councils using the contractual
framework proposed in section 4.3 below. Each Participating Council’s
decision to sign the MOU will be entirely independent and voluntary and the
Participating Councils will still be free to separately select and contract with
alternative Processors if they wish.

4.2

Tender for the provision of organic waste processing services
MWMG proposes to issue a competitive tender for the provision of organic
waste processing services to the Participating Councils (Tender). The Tender
will seek one or more Processors to establish and operate a facility or facilities
for receiving, processing and marketing organic material to be collected by
Participating Councils. It is anticipated that the Tender will focus on the
processing of green organic waste, but also consider the future capability of
Processors to provide similar services in relation to food organics, street
sweepings and seaweed.
It is proposed that a tender evaluation panel comprising representatives of
MWMG and the Participating Councils (Panel) will consider whether the
Processors who respond to the Tender meet the requirements of the
Participating Councils. The Panel will then recommend one or more
Processors for consideration by the executives of the Participating Councils. If,
following independent consideration, the Participating Councils’ executives
approve the Panel’s recommendations, the Participating Councils may pass
separate resolutions independently approving the selection of the
recommended Processor or Processors to deliver organic waste processing
services to the Participating Council.
If more than one Processor is selected, it is proposed that each Processor will
receive a portion of the total volume of organic waste to be delivered for
processing by the Participating Councils (although each Participating Council
will remain free to determine which facility or facilities it will use, except to the
limited extent described in section 4.4 below).
Under the proposed arrangements, there will be no allocation of Processors
between Participating Councils. Instead, each Participating Council will be free
to decide which Processor or Processors it wishes to individually contract with
and is not restricted or allocated to any particular Processor. The Participating
Councils also remain free to contract with Processors other than those
recommended by the Panel.

4.3

Joint negotiation of supply terms
It is proposed that MWMG will negotiate with potential Processors regarding
the terms for the supply of organic waste processing services to the

11408777/1
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Participating Councils. These terms will be contained in a primary Organics
Processing Deed entered into by MWMG and the Processor (Processing
Deed), and supported by a Participation Agreement and a Direct Deed, each of
which are described further below.
The key terms that are proposed to be agreed with Processors by MWMG on
behalf of Participating Councils if authorisation is granted include terms relating
to:
•

the minimum volume of organic waste to be processed by the
Processor;

•

the contamination charges to be paid by the Participating Council to
the Processor, which increase according to the level and nature of
contamination in the delivery of organic waste; and

•

the requirements of the processing facility, including its capacity,
management plans and operating hours.

CONFIDENTIAL

4.4

Ongoing administration of contracts
The majority of decisions regarding the ongoing administration of the contracts
are to be made by MWMG. However, a group comprising representatives from
each of the Participating Councils and MWMG will be established to make
certain decisions if required (User Group). The precise operation of the User
Group is yet to be determined and may change over time. It is currently
proposed that the primary purpose of the User Group will be to optimise the
processing of organic waste and, in that context, the User Group may make
decisions affecting Participating Councils as a whole, and may seek to allocate
volumes from particular Participating Councils to particular Processors.
CONFIDENTIAL
In relation to decisions regarding volume allocations, MWMG and/or particular
Participating Councils may decide (most likely, but not necessarily, through the
User Group) that it would be appropriate for particular volumes of organic
waste to be allocated by MWMG and/or the Participating Councils to one or
more Processors (each of whom will already be contracted to the Participating
Councils and who will have their commercial positions protected by contractual
minimum volume obligations). By way of example, it may be determined that a
particular Processor’s facility is best placed to accommodate additional
volumes of organic waste because it is, for technology reasons, better suited to
the processing of a particular type of organic waste such as food waste, or that
the overall cost- or operational-efficiency of waste processing on behalf of the
Participating Councils would be maximised by a certain allocation among the
contracted Processors. Broadly speaking, the purpose of this conduct is to
ensure that, wherever possible:

11408777/1

•

each Participating Council is able to deliver for processing the
minimum amount of organic waste specified in its contract with the
relevant Processor;

•

no Participating Council is required to divert a large volume of its
organic waste collection to landfill; and
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•

different types of organic waste are processed at the facility best
suited to processing that type of organic waste.

In light of the above, authorisation to enter into or give effect to an agreement
containing an exclusionary provision is sought out of an abundance of caution
and on a limited basis. For the avoidance of doubt, MWMG and the
Participating Councils do not seek authorisation to make or give effect to an
exclusionary provision which:

5

•

extends to Processors other than those which agree to participate in
the contractual framework described in this supporting submission; or

•

involves any variation or proposed variation to the contractual rights of
Processors (for instance, the parties do not seek authorisation to
make or give effect to an exclusionary provision for the purpose of
varying the contracted gate fees or minimum quantities of organic
waste to be delivered to each Processor).

Period for which authorisation is sought
The parties seek authorisation for a total period of 18 years, comprising:
•

an 18-month period for the joint procurement process, including
negotiation/execution of the contracts;

•

an 18-month period for the construction/commissioning of the new
facilities; and

•

a proposed 15-year operating term.

Due to the current and anticipated future processing requirements of the
Participating Councils, the existing facilities in the Melbourne metropolitan area
do not have sufficient capability to accommodate the Participating Councils’
organic material. Therefore it is expected that the Processor or Processors will
be required to construct a new facility or substantially modify and upgrade an
existing facility to achieve the functionality and capacity required by the
Participating Councils. CONFIDENTIAL
Based on its own assessment and feedback from potential suppliers of organic
waste management services, MWMG considers that a 15-year operating term
is required to underwrite the investment of the recommended Processors,
particularly given that the Processors may be required to design and construct
a new processing facility or make substantial modifications to an existing
facility. MWMG’s experience in other projects has been that Processors prefer
a 15-year term over which to amortise their capital expenditure and that a 10year term typically results in significantly higher rates to councils.
If more than one Processor is selected following the tender process, no single
Processor will capture the total volume of organic waste for the contract period.
Instead, each Processor will only secure a proportion of the total processing
volumes generated by the Participating Councils each year, and the
proportions secured by each Processor may be unequal. Each Processor’s
tender proposal will identify the minimum and maximum capacity of its
proposed facility. MWMG considers that 15 years is the timeframe required for

11408777/1
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a Processor to have sufficient supply certainty to justify the investment to be
made and to ensure the construction of facilities which meet the specifications
submitted during the Tender process.

6

Request for interim authorisation – timetable
Processors will need adequate lead time prior to commencing operations in
order to:
•

obtain relevant quality assurance certifications;

•

obtain the necessary approvals, permits, licences and consents for
the operation of the processing facility;

•

secure tenure to the site or sites at which the facility will operate; and

•

design and construct a new processing facility or upgrade an existing
facility to meet the requirements of the Participating Councils.

Accordingly, MWMG considers it necessary to commence the joint
procurement process as soon as possible. Interim authorisation is therefore
sought for MWMG to enter into MOUs with each Participating Council and to
commence the tender and contract negotiation process to procure organic
waste processing services that meet the requirements of the Participating
Councils.

7

Market definition
MWMG notes that, in previous determinations regarding authorisation
applications by councils to jointly conduct a tender for waste management
services, the ACCC has not considered it necessary to precisely define the
relevant market.
For present purposes, MWMG considers that the relevant area of competition
is at least as large as the market for the supply of organic waste processing
services in the Melbourne metropolitan area. Other types of waste collection
and resource recovery services are not able to be easily or quickly modified to
provide organic waste processing services because of the specialised
processes and equipment required for decontaminating, treating and
composting organic material.
MWMG notes that the Participating Councils require the receiving facility to be
located within the Melbourne metropolitan area to minimise the distance
travelled by the council to deliver its organic waste collection. However,
MWMG considers that it is possible for subsequent stages of processing such
as composting to be performed at a facility located outside of the Melbourne
metropolitan area.

11408777/1
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8

Counterfactual
MWMG has not formed a final view on the appropriate counterfactual should
the proposed conduct not be authorised. However, at least two counterfactuals
appear to be possible:
•

first, each of the Participating Councils could separately evaluate
prospective Processors and individually negotiate their respective
contracts for the supply of organic waste processing services; and

•

second, the Participating Councils could potentially explore some
form of modified collaboration in the procurement of organic waste
processing services which would rely on the joint venture or collective
acquisition exceptions in the Competition and Consumer Act 2010.

MWMG considers that either approach would be likely to significantly diminish
the ability of MWMG and the Participating Councils to realise the cost savings,
efficiencies and environmental benefits sought by the proposed conduct. For
example, if the five Participating Councils were to separately procure organic
waste processing services then that would be likely to result in:

9

•

higher transaction costs and higher gate fees, which may be passed
on to residents in the form of higher rates or reductions in other
council services. This is discussed further in 9.3 and 9.4 below;

•

fewer Processors seeking to provide the services sought, given
reduced certainty of recovering the substantial investment required to
establish the requisite facilities from the small processing volumes of
separate councils;

•

proposals for relatively low-technology organic waste processing
solutions, since relatively high-technology solutions are less likely to
be economically viable where smaller quantities are received from
Participating Councils; and

•

the transfer of organic waste collected by Participating Councils in
excess of the processing capacity of the contracted supplier to landfill,
rather than being processed by a facility operating below maximum
capacity.

Public benefits
The proposed conduct will result in significant and sustained improvements to
community welfare in the form of environmental benefits, cost savings and
efficiency improvements.

9.1

Environmental and health benefits
As outlined in section 3.4 above, the presence of organic waste in Victorian
landfills poses significant environmental and public health risks. Green and
food organics currently comprise over 60% of all materials in Victorian landfills.
When organic materials decompose, they frequently produce methane
emissions and contribute to groundwater contamination and the presence of

11408777/1
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vermin.8 The absence of effective waste management processes can create
risks for public health and safety, particularly in local residential areas located
near legacy facilities that produce odours and greenhouse gas emissions and
may produce soil and water contaminants.9 Further, the former
Commonwealth Department of Sustainability, Environment, Water, Population
and Communities estimated that, in relation to organic waste:
“Using a life cycle assessment approach… kerbside collection and
composting of each tonne of garden and food organics or garden
organics alone saves 250 and 320kg of CO2e, respectively.” 10
The Participating Councils currently collect between 65,000 and 75,000 tonnes
of bin-based green organic waste per year. This figure is expected to increase
markedly during the proposed 15 year operating term, to up to 130,000 tonnes
per year, necessitating investment in a facility or facilities with greater capacity
and functionality.
The proposed joint procurement will aggregate sufficient volumes to underwrite
the required investment in upgrading an existing facility or developing a new
facility that is able to:
−

process increased volumes of organic waste generated due to
population growth;

−

utilise improved technology to offer enhanced processing services, for
example more sophisticated decontamination methods; and

−

expand into the provision of food organic waste processing services.

By introducing greater capacity to accommodate the anticipated growth in
organic waste volumes, improved and more efficient processing technology
and the capability to handle food organic waste, the proposed conduct ensures
that environmental benefits from diverting organic waste from landfill, including
those highlighted by the Commonwealth Government in relation to CO2
emissions, are maximised.

9.2

Investment viability and operational risk
The substantial investment involved in establishing an organic waste
processing facility that utilises best practice technology and is capable of
processing the requisite volumes of organic waste is made viable through
aggregating the Participating Councils’ demand for processing services. The
Participating Councils’ combined volumes could also underwrite the investment
needed to encourage a new Processor to enter the market.
The Waste and Resource Recovery Policy and draft strategic plans expressly
support and rely on the establishment of the joint procurement process as a
key aspect of Victoria’s environmental and economic strategy, noting that
potential Processors “can be assured of a sufficient supply of material needed
to underwrite investment in new technology.” 11 Combined volumes of organic

8

Waste and Resource Recovery Policy, section 7.
Waste and Resource Recovery Policy, section 2.2.
10
Food and Garden Organics Best Practice Collection Manual: Planning Your Scheme – Fact Sheet 1 – Why
Collect Organics?, Department of Sustainability, Environment, Water, Population and Communities, 2012, p. 4.
11
Waste and Resource Recovery Policy, section 6.
9

11408777/1

page 14

PUBLIC REGISTER VERSION

waste will also reduce the operational risk faced by Processors in establishing
the requisite capacity and resourcing for the processing facility. Processors will
be assured of the regular delivery of a minimum quantity of organic waste for
processing, which is likely to assist with provisioning decisions and ultimately
result in reduced operating costs.

9.3

Transaction cost savings
The joint procurement of organic waste processing services will deliver
considerable transaction cost savings to each of the Participating Councils
compared with each Participating Council engaging separately with potential
Processors. Further, MWMG’s depth of expertise in technical waste
management issues and procurement of waste management services can be
utilised collectively by all five Participating Councils, rather than requiring each
Participating Council to separately secure specialist tendering and contract
management services.
Councils are not profit making entities and cost savings can be expected to
benefit rate-payers and enable resources to be used in the provision of other
services to benefit their residents.

9.4

Improved purchasing power of Participating Councils
The aggregated processing requirements of the Participating Councils will
place them in a stronger bargaining position. This is likely to increase
competition between Processors vying for the combined volume of organic
waste compared to each Participating Council individually negotiating
processing services for smaller volumes.
This is expected to result in savings on gate fees paid by the Participating
Councils (having regard to the relatively high technological sophistication of the
processing facilities expected to be constructed), which will ultimately benefit
residents and rate payers. The Government Policy observes that “[b]y
undertaking a joint process, participating councils achieve better value for
money than individually.”12

9.5

Efficiencies and capacity utilisation
The processing of combined quantities of organic waste from the Participating
Councils will result in efficiencies and economies of scale in the delivery of
processing services, lowering the cost per tonne of organic material received.
The provision for joint decisions to be made regarding the capacity or capability
of a processing facility to accommodate certain volumes of organic waste
expected to be delivered by a Participating Council ensures the optimisation of
the processing of the organic waste delivered by the Participating Councils.
For example, where one or more of the Participating Councils’ processing
requirements exceed the capacity of their contracted Processor, this will not
impact on the ability of other Participating Councils to deliver their agreed
minimum volume of organic waste to the Processor. Alternatively, where a
Participating Council intends to deliver a different type of organic waste (such

12

Waste and Resource Recovery Policy, section 6.
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as garden waste) to a facility than it normally delivers, it may be determined
that another Processor’s facility has more appropriate capabilities for
processing that type of organic waste than the original facility. The purpose of
such allocation decisions is to maximise cost and operational efficiency of
waste processing on behalf of the Participating Councils.

10

Public detriment
MWMG submits that the proposed conduct does not result in any significant
public detriment and that any public detriment would be outweighed by the
substantial public benefits outlined above.
There are a number of current potential Processors in the relevant market/s
and competition between those Processors to secure contracts is aggressive.
Based on MWMG’s experience in the procurement of organic waste processing
services in Melbourne, potential Processors supplying organic waste
processing services in Melbourne include: CONFIDENTIAL
MWMG submits that the proposed arrangements are not anticompetitive for the
following reasons:

13

•

as the proposed conduct involves only five of the 31 councils located
in the Melbourne metropolitan area, a large volume of demand for
organic waste processing in Melbourne is unaffected. It is estimated
that the combined volume of bin-based organic waste collected by the
Participating Councils in 2010-11 was approximately 66,500 tonnes,
out of a total of approximately 380,000 tonnes of metropolitangenerated garden organic waste; 13

•

if more than one Processor is selected by the Panel, each of the
recommended Processors will be allocated a portion of organic waste
to process, no single Processor will capture the entire organic waste
volume of the Participating Councils and each will retain incentives to
maintain service levels and process waste efficiently to maximise its
volumes relative to other proposed suppliers;

•

the tender process will be competitive and transparent, and the Panel
will have regard to detailed objective criteria and be subject to an
independent audit procedure;

•

the Participating Councils’ participation in the joint procurement and
negotiation process will be voluntary, and Participating Councils will
be free to independently select and negotiate with an alternative
Processor for organic waste processing services if they consider that
this would result in a more favourable outcome;

•

the Participating Councils will also be free to select and contract with
any one or more of the Processors recommended by the Panel and
are not restricted or directed to contract with any one or more
particular Processors;

Metropolitan Waste and Resource Recovery Strategic Plan, 2013 Consultation Draft, p.68.
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11

•

the Processors will be free to compete for contracts to supply other
consortia of Melbourne metropolitan councils;

•

the proposed Processors will also be able to offer services to
customers other than the Participating Councils, including industry
clients and other Victorian local councils. There are 79 Victorian local
councils, of which 31 are located in the Melbourne metropolitan area;
and

•

the Participating Councils will have input into the terms of the
Processing Deed to be negotiated by MWMG and may propose
variations or additions to the terms.

Conclusion
For the reasons set out above, MWMG submits that the extensive public
benefits of the proposed conduct will significantly outweigh any public
detriment.
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Your Ref:
Contact Officer:
Contact Phone:

MMIANMWMG14315-9102725

Tanya Hobbs
02 6243 1029

10 July 2014
Mr Mark McCowan
Partner
Corrs Chambers Westgarth
By email: mark.mccowan@corrs.com.au; cheryl.cai@corrs.com.au
Dear Mr McCowan
Fee waiver request
I refer to your letter of 2 July 2014 to the Australian Competition and Consumer Commission
(ACCC) in respect of a proposed application for authorisation. In your letter you have
requested that the ACCC grant a fee waiver in respect of the proposed arrangements.
In particular, you have requested that the fee to be paid in relation to an application for
authorisation to be lodged by Metropolitan Waste Management Group (MWMG) be waived
in whole or in part.
In support of your request, among other things, you submitted that:
•

MWMG is a not-for-profit government entity; and

•

MWMG’s funds via a Ministerial grant are also used to fund sustainability initiatives and
payment of an authorisation fee will divert these funds from such sustainability initiatives.

Having regard to the above, as a person authorised to assess fee waiver requests for and on
behalf of the ACCC, I wish to advise that the application fee to be paid by MWMG has been
waived in part. An application fee of $2500 will apply to the application for authorisation to be
lodged by MWMG.
This decision will remain in force for a period of three months. The three month period will
expire on 10 October 2014.
A copy of this letter should accompany the application for authorisation to be lodged by
MWMG. The cover letter to the application should mention that a letter from the ACCC
regarding a fee waiver is enclosed with the application. The application together with this
letter will be placed on the public register at that time.
If the application for authorisation is lodged by MWMG after 7 October 2014, a full
application fee of $7500 will apply, unless a subsequent request for a fee waiver is made
and ultimately approved by the ACCC.

Should you have any queries in relation to this matter, please do not hesitate to contact
Tanya Hobbs on 02 6243 1029.
Yours sincerely

Dr Richard Chadwick
General Manager
Adjudication Branch

