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Summary 

The ACCC proposes to grant re-authorisation for ten years to enable current and 
future members of the TAB Agents Association of New South Wales (the 
Association) to collectively negotiate the terms and conditions of service, and to 
participate collectively in dispute resolution with TAB Limited (Tabcorp). 

Next steps 

The ACCC invites submissions in response to this draft determination before 
making its final decision. The Association and interested parties may also 
request that the ACCC holds a pre-decision conference to discuss the draft 
determination. 

Interim Authorisation 

The ACCC also grants interim authorisation for the arrangements until the date 
the ACCC’s final determination comes into effect or until the ACCC decides to 
revoke interim authorisation. 

The application  

1. On 22 May 2014, the TAB Agents Association of New South Wales (the 
Association) lodged with the ACCC an application for the revocation of authorisation 
A91125 and the substitution of authorisation A91430 under section 91C(1) of the 
Competition and Consumer Act 2010 (the CCA). 

2. The Association is seeking authorisation on behalf of its current and future members 
to collectively bargain, which may result in its members making or giving effect to 
cartel provisions, or to make or give effect to contracts, arrangements or 
understandings which could have the purpose or effect of substantially lessening 
competition.  

3. Particularly, the Association is seeking authorisation to continue to engage in 
collective bargaining conduct with TAB Limited (Tabcorp)1: 

a. in relation to the terms and conditions of the provision of services by 
members to Tabcorp, and 

b. in relation to the resolution of disputes between more than one of its 
members and Tabcorp2 

 (the Conduct). 

4. Tabcorp is Australia's largest wagering organisation. Tabcorp provides pari-mutuel 
and fixed odds wagering on Australian and international horse, harness and 
greyhound racing and a variety of sports. It holds a Sports Betting Licence and an 
Off-Course Totalisator Licence pursuant to the Totalisator Act. It provides a variety 
of wagering services through a network of TAB-branded agencies. This network 

                                                           
1
 A subsidiary of TAB Holdings Limited. 

2
 The dispute resolution process is set out in clause 22 of the Current Agency Agreement and sets out the 
negotiation, mediation, and court processes available to address disputes between Tabcorp and its 
agents. Authorisation will enable the Association to represent TAB agents in this process. Clause 22 
states that parties cannot start court proceedings until the listed remedial options have been exhausted.  
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includes around 2900 off-course totalisator agencies (including pubs and clubs) and 
around 300 on-course totalisator agencies located throughout NSW and Victoria. 

5. Authorisation is not sought for any collective boycott, and the Conduct does not 
relate to the price of wagering services provided to the public, which are regulated 
by government legislation.  

6. The Association is seeking authorisation for a further five years. The ACCC has 
previously authorised similar conduct by the Association by way of Authorisations 
A90885 (28 April 2004) and A91125 (26 June 2009) each for a period of five years. 

7. The Association’s current authorisation expires on 18 July 2014. In view of this 
expiration date, the Association is seeking interim authorisation to enable it to 
continue to implement the Current Agency Agreement between Tabcorp and its 
agents, and maintain the status quo. 

8. The Association is a registered union of employers under the Industrial Relations 
Act 1996 (NSW). The Association currently has as its members the 164 specialised 
TAB agents who have been appointed by Tabcorp for the purposes of the 
Totalisator Act 1997 (NSW) (Totalisator Act).  

Consultation  

9. The ACCC sought comments from interested parties potentially affected by the 
substantive application for authorisation and interim authorisation, including from 
industry associations, government agencies and providers of wagering services.  

10. The ACCC received one submission from Tabcorp, indicating that it does not have 
any objections to the ACCC granting interim authorisation to the Association, or the 
ACCC re-authorising the Conduct. 

11. Further information in relation to the application for authorisation, including public 
submissions received by the ACCC as this matter progresses, may be obtained 
from the ACCC’s website www.accc.gov.au/authorisations. 

ACCC evaluation 
12. The ACCC’s evaluation of the Conduct is in accordance with the relevant net public 

benefits tests3 contained in the CCA. 

13. In its evaluation of this application the ACCC has taken into account:   

a. the application and submissions received from interested parties4 

b. information available to the ACCC from consideration of previous matters5 

c. the likely future without the Conduct for which authorisation is sought.6 In 
particular, the ACCC considers that, absent the Conduct, it is likely that 
Tabcorp would offer standard form contracts to TAB agents, with limited 
scope for input into the terms and conditions by individual TAB agents 

                                                           
3
  Subsections 90(5A), 90(5B), 90(6) and 90(7) of the CCA. 

4
  Please see the ACCC’s Public Register for more details, including a list of parties consulted. 

5
    ACCC authorisations A90885 (dated 28 April 2004) and A91125 (dated 26 June 2009). 

6
  For more discussion see paragraphs 5.20-5.23 of the ACCC’s Authorisation Guidelines. 

http://www.accc.gov.au/authorisations
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d. the relevant areas of competition likely to be affected by the proposed 
Conduct, particularly competition in the supply of wagering services to 
consumers, and in the supply of distribution services to Tabcorp in NSW 

e. the five year authorisation period sought, and  

f. that no collective boycott activity is proposed and participation in the 
bargaining group is voluntary. 

Public benefits  

14. The Association submits that under the current authorisation it has been able to 
provide meaningful input into the Current Agency Agreement which has enabled it 
to address such issues as remuneration due to TAB agents by way of fees, length 
of opening hours, improved audiovisual services at agencies, and in the future the 
Association wishes to negotiate fees and charges for new products.   

15. Further, the Association also submits that the dispute resolution provisions 
contained in the Current Agency Agreement are operating effectively and notes that 
two disputes have been addressed and resolved at the negotiation stage. The 
Association submits that in these dispute cases, the Association was able to reduce 
transaction costs by obtaining collective legal advice and a resolution was reached 
in a more streamlined and timely manner.  

16. The ACCC considers that the Conduct has resulted, and is likely to continue to 
result in, public benefits from:  

 Transaction cost savings: The collective bargaining arrangement is likely to 
result in public benefits from transaction cost savings (including legal and expert 
advisor costs) for TAB agents and Tabcorp due to a single negotiation process 
occurring rather than a series of individual negotiations. Sharing transaction 
costs will enable more of the potential benefits of the parties negotiating 
improved terms with each other to be exploited, thus making both parties better 
off. 

 Improved input into contracts: Collective bargaining may allow for more 
effective negotiation, where the negotiating parties have a greater opportunity to 
identify and achieve business efficiencies that better reflect the circumstances of 
TAB agents and Tabcorp, for example on common issues including 
commissions, equipment and industry development. Collective bargaining is 
also likely to enable members of the bargaining group to become better 
informed of relevant market information, which is likely to improve their input into 
contractual negotiations with Tabcorp to achieve more efficient contracts.  

17. The ACCC accepts that for common disputes between Tabcorp and more than one 
TAB agent, the dispute resolution process may lead to transaction cost savings for 
Tabcorp and TAB agents, and efficiency gains are likely.  

Public detriments 

18. The ACCC notes that there is no evidence to suggest that the existing authorisation 
has had an anticompetitive effect, and the ACCC considers that re-authorisation of 
the Conduct is likely to result in little if any public detriment, since: 

a. in the absence of collective bargaining the level of competition between TAB 
agents for the provision of wagering services to customers is likely to be low 
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due to the relationship between Tabcorp and agents being of principal and 
agent, and Tabcorp offering standard form contracts where there is limited 
variability  

b. participation in the collective bargaining is voluntary for the Association’s 
members. They are under no obligation to accept the Current Agency 
Agreement as the basis of their agency agreement with Tabcorp, and have 
the option of opting out of the collective negotiation process 

c. the Conduct will not affect the price of wagering services provided to 
consumers given that prices are regulated by government legislation, and  

d. there is no proposed boycott activity. Tabcorp is able to decide whether it 
wishes to continue to negotiate with the Association on behalf of TAB agents. 

19. Currently the Association represents all TAB agents in NSW however the ACCC 
does not consider that membership is a barrier to entry for new TAB agents. Non-
member TAB agents will have access to the standard form agreements, and have 
the potential to benefit from the standard terms and conditions collectively 
negotiated by the Association. 

Balance of public benefit and detriment 

20. For the reasons discussed in this draft determination, on balance, the ACCC 
considers that the Conduct is likely to result in public benefit that would outweigh 
any detriment to the public constituted by any lessening of competition arising from 
the Conduct. Accordingly, the ACCC is satisfied that the relevant net public benefit 
tests are met.  

21. The Association has sought to continue the Conduct for another five years, the 
same length of time for which the ACCC previously granted authorisation. Where 
arrangements have already been in place for a period of time the ACCC may 
consider it appropriate to grant authorisation for a longer period of time. Given the 
ACCC’s conclusion on the balance of public benefits and public detriments and the 
fact that this conduct has been authorised since 2004 without any concerns being 
raised in relation to these arrangements, the ACCC is proposing to grant 
authorisation for ten years. The ACCC seeks feedback from industry participants 
regarding the proposed period of re-authorisation. 

Draft determination 
22. The revocation and substitution application was made using Form FC under section 

91C(1) of the CCA. The Association is seeking authorisation on behalf of its current 
and future members to collectively bargain, which may result in its members making 
or giving effect to cartel provisions, or to make or give effect to contracts, 
arrangements or understandings which could have the purpose or effect of 
substantially lessening competition.  

23. Particularly, the Association is seeking authorisation to engage in collective bargaining 
conduct with TAB Limited (Tabcorp)

 7
: 

                                                           
7
 A subsidiary of TAB Holdings Limited. 
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a. in relation to the terms and conditions of the provision of services by members to 
Tabcorp, and 

b. in relation to the resolution of disputes between more than one of its members and 
Tabcorp. 

24. Subsection 90A(1) requires that before determining an application for authorisation 
the ACCC shall prepare a draft determination.  

25. For the reasons outlined in this draft determination, the ACCC is satisfied that the 
tests in sections 90(5A), 90(5B), 90(6) and 90(7) of the CCA are met.   

26. Accordingly, the ACCC proposes to revoke A91125 and grant authorisation A91430 
in substitution for ten years, to enable members of the Association to continue to 
collectively bargain with Tabcorp.  

27. Under section 88(10) of the CCA, the ACCC proposes to extend the authorisation 
to future members of the Association who are agents to Tabcorp. 

28. The proposed authorisation does not extend to boycott activity. 

Next steps 

29. The ACCC now seeks further submissions from interested parties. In addition, the 
applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the CCA. 
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Interim Authorisation  

30. At the time of lodging the application, the Association requested interim 
authorisation to ensure the continuity of the existing arrangements until the ACCC 
makes a final decision on the authorisation application. The existing authorisation 
expires on 18 July 2014. 

31. Section 91 of the Act allows the ACCC to grant interim authorisation where the 
ACCC considers it appropriate to allow the parties to engage in the conduct while 
the ACCC is considering the substantive application for authorisation.  

32. The ACCC considers that it is appropriate to grant interim authorisation at this time 
as: 

a. granting interim authorisation will preserve the status quo, enabling the 
Association on behalf of its current and future members to collectively 
bargain, which may result in its members making or giving effect to cartel 
provisions, or to make or give effect to contracts, arrangements or 
understandings which could have the purpose or effect of substantially 
lessening competition, pending the ACCC’s final decision, and 

b. Tabcorp has supported the grant of interim authorisation, and interested 
parties did not raise any objections with the ACCC.  

33. Interim authorisation commences immediately and will remain in place until the 
date the ACCC’s final determination comes into effect or until the ACCC decides to 
revoke interim authorisation.  The ACCC may review the interim authorisation at 
any time. The ACCC’s decision in relation to the interim authorisation should not be 
taken to be indicative of whether or not the final authorisation will be granted.  
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