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24 January 2014 
 
Ms Marie Dalins  
Director 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA  ACT  2601 
 
Dear Ms Dalins  
 
St Vincent’s Health Australia Limited application & Ors for revocation of authorisation 
A91099 and substitution of new authorisation A91400 – interested party consultation 
 
Reference: St Vincent’s Health Australia – Application for Reauthorisation of 9 December 2013 
 
Thank you for your letter dated 17 December 2013 inviting the Medical Technology Association of 
Australia (MTAA) to provide input to St Vincent’s Health Australia Limited application & Ors for 
revocation of authorisation A91099 and substitution of new authorisation A91400.  MTAA 
welcomes the opportunity to provide comment on this significant issue. 

About MTAA 
MTAA represents the manufacturers, exporters and suppliers of medical technology in Australia.  
Medical technologies are products used in the diagnosis, prevention, treatment and management 
of disease and disability.  Products range from commonplace, everyday consumable items such 
as bandages and syringes, to high technology implantable devices such as cochlear implants, 
cardiac defibrillators and orthopaedic joints, diagnostic imaging equipment, and products which 
use biological materials.  MTAA represents companies supplying the majority of all non-
pharmaceutical medical products on the Australian market.   
 
Medical device companies range in size from a relatively small number of large multi-national 
companies to a large number of small Australian manufacturers and distributors with varying 
capabilities to compete under robust market conditions. MTAA is mindful of this variability and 
offers the following comments on the referenced Application with regard to the Joint Purchasing 
Network (JPN) and the provisions requested: collective bargaining, collective boycott and 
information sharing. 

Collectively negotiate and exchange data 
MTAA accepts that the JPN and on its behalf the Catholic Negotiation Alliance (CNA) should be 
authorised to collectively negotiate with suppliers of various goods and services and to share 
particular information for the purpose of benchmarking.  

Boycott provision  
MTAA believes that the Application has not established a sound case for authorization of the 
collective boycott provision.  The Application states that “some organisations have shown a 
reluctance to collectively negotiate with the JPN” (p.29) but has not provided any compelling detail 
in support.  If this information has been provided in the confidential section of the Application it will 
rest with the ACCC to assess the extent to which CNA has demonstrated it to be a problem.   
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The Application states that failure to approve the collective boycott provisions “would be an 
unfortunate outcome in circumstances where the majority of suppliers with whom the JPN 
negotiates are large multinational corporations for whom, even in combination, the JPN members 
represent small buyers” (p.35).  Whilst speculating about the possible future erosion of the viability 
of Catholic hospitals and aged care facilities should the collective boycott provision not be 
approved, the Application has not provided an assessment of detriment covering the last five 
years when it has not possessed the provision.  MTAA believes that such detail would be useful in 
appreciating the underlying need for the boycott provision.  It is also unclear how the CNA 
believes that the medical device market environment has changed since the years when it 
possessed the boycott provision (2004 - 2009) and didn’t use it (p.30) to the most recent period 
(2009 – 2013) when it lacked the authorisation but believes it needed it.     
 
The Application details the proposed CNA process for forming a collective boycott of suppliers 
(p.29).  The process start point identified is: “If the supplier refuses to negotiate with the CNA…”  
MTAA prefers the more balanced language used in the ACCC letter of 17 December 2013 “in the 
event that collective negotiations fail”.  The process listed in the Application appears subjective 
and short on detail including how such a decision may be appealed or redress provided to 
suppliers, and any commitment to process transparency.  The Application does not indicate 
whether a collective boycott would be applied in respect to a company’s specific product category 
or would apply to all purchasing arrangements with the supplier company.  This approach and 
lack of detail could portend a potentially robust exercise of the collective boycott provision with a 
variable impact on the broad range of medical device companies on which it might be applied.  

Portrayal of industry as multi-national and large 
There are instances throughout the application where the medical device industry is characterised 
as consisting of predominantly large multi national companies (p.35 and p.42).  An MTAA industry 
survey identified in 2012 that of the 370 responding medical device companies, over 65% had a 
turnover of less than $10million.  While CNA has identified that their major suppliers are large 
multi-national companies, it doesn’t acknowledge that the majority of companies participating in 
the medical device market will not have the advantage of “significant market presence” (p42) and 
for which a JPN boycott may result in commercial detriment.  For these smaller companies, a 
market environment regulated on the basis of participation by large multi-nationals may leave 
them at a significant competitive disadvantage.      

Prostheses List 
The Application lists the “Current Top Suppliers to JPN members collectively” (Table 5 p.33).  Of 
the 13 companies identified, 11 (exempt #2 and 6) are heavily involved in the supply of 
Prostheses List (PL) products.  The PL is a federally mandated list which covers almost 10,000 
items which must be reimbursed by private health insurance funds in respect of their eligible 
members.  The PL also contains a benefit amount which must be reimbursed by funds to private 
hospitals that have purchased products on behalf of insured patients.  The PL arrangements 
provide for an evidence based assessment of products and centralised benefit determination. 
 
Although the PL includes a $A benefit amount, companies may sell to hospitals at an amount 
above or below that amount.  If the purchase price is the same as the listed benefit, the private 
hospital will be fully reimbursed.  While data is not available, it is understood that the 
overwhelming majority of transactions are fully reimbursed.   
 
The 11 prostheses companies mentioned above sponsor a total of 4,170 items with the largest 
number of 853 sponsored by JJM and the smallest number 50, sponsored by Baxter.  Of the 
remaining 176 companies with products on the PL, 96 have less than 10 products each.  In 
circumstances where a small company seeks to supply its product at a price equivalent to the  
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benefit amount on the PL (i.e. fully reimbursed by health funds) MTAA believes it would be difficult 
to establish how a collective boycott could be justified.   

Clinician Choice and the Prostheses List 
The Application suggests that “cost savings may also be realised if JPN members utilise the same 
product across locations” and that there is “public benefit for the members to be completely free to 
jointly acquire and use the same product across different locations” (p.45).  MTAA asserts that in 
respect of the PL, the patient and his or her surgeon should have the benefit of device selection 
from a broad range of products based on clinical need rather than price, particularly where 
purchase of the product can be cost neutral to the private hospital.      

Interim authorization 
MTAA notes the ACCC intention to provide an interim authorisation at the same time as a draft 
determination and has no comment to offer in this respect.   

Duration of authorization  
MTAA notes that although previous authorisations have been provided to cover periods of five 
years, this Application seeks reauthorisation for 10 years.  Should it be decided to authorise the 
collective boycott provision in respect to the JPN, MTAA’s preference is that it should only be for a 
period of five years in order to enable earlier assessment of its impact particularly on SMEs. 

Summary 
In summary, MTAA:  

• Accepts that the JPN and on its behalf the CNA should be authorised to collectively 
negotiate with suppliers of various goods and services and to share particular information 
for the purpose of benchmarking; 

• Considers that the St Vincent’s Application has provided insufficient justification for 
authorisation of the collective boycott provision for the JPN and should not be approved;   

• Believes that authorisation of collective boycott provisions has the potential to adversely 
impact smaller companies wishing to supply to the JPN;  

• Maintains that authorisation of collective boycott provisions with regard to Prostheses List 
products has the potential to limit clinician choice, adversely impact consumers  and would 
not provide public benefit; 

• Asserts that in particular, collective boycott provisions should not be applicable in 
circumstances where a company supplies PL products at a price equivalent to the listed 
benefit; 

• Does not oppose an interim authorisation to collectively negotiate with suppliers of various 
goods and services and to share particular information for the purpose of benchmarking; 
and 

• Proposes that should an authorisation of the collective boycott provision be provided, the 
period of authorisation should be five years not 10 in order to allow an earlier assessment 
of any adverse consequences. 

 
Yours sincerely 

 
 
 
 
 
 

David Ross 
Director Healthcare Access 


