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Summary 

The ACCC revokes authorisation A91058 and grants authorisation A91389 in 
substitution.  The substitute authorisation is for Office Choice Limited, Office Brands 
Limited, Office Products Depot and their current and future Australian members and 
franchisees to continue to collectively bargain with suppliers of stationary and office 
products.  

The ACCC grants authorisation until 22 October 2019.  

The application for authorisation 

1. On 10 October 2013 Office Choice Limited lodged an application for re-authorisation 
under section 91C(1) of the Competition and Consumer Act 2010 (the Act) with the 
Australian Competition and Consumer Commission (the ACCC).  The application 
sought the revocation of authorisation A91058 and the substitution of authorisation 
A91389 for the one revoked.  The application was lodged because authorisation 
A91058 was due to expire on 22 October 2013. 

2. The application for re-authorisation was lodged by Office Choice Limited (ACN 077 
437 097) on behalf of: 

i. its current and future members and on its own behalf; 

ii. Office Brands Limited (ACN 087 656 737) and its current and future members; 
and  

iii. Office Products Depot (a New Zealand company1) and its current and future 
franchises/members. 

Collectively referred to as Office Group. 

3. Office Group is seeking re-authorisation under subsections 88(1A) and 88(1) of the Act 
to enable it to continue to collectively bargain, or appoint intermediaries to collectively 
bargain on its behalf, with office products suppliers.  

4. Office Group is seeking re-authorisation until 22 October 2019. 

5. Upon lodgement of the application, Office Group also requested interim authorisation 
to enable it to continue the collective bargaining conduct while the ACCC considered 
the substantive application.  On 17 October 2013, the ACCC decided under section 91 
of the Act to suspend the operation of authorisation A91058 and grant interim 
authorisation in substitution. The interim authorisation remains in place until it is 
revoked or the date the ACCC’s final determination comes into effect. 

6. Section 90A(1) requires that before determining an application for authorisation the 
ACCC shall prepare a draft determination. On 11 December 2013, the ACCC issued a 
draft determination proposing to revoke authorisation A91058 and grant a new 

                                                      

 

1
 The ACCC notes that authorisation only covers collective bargaining conduct undertaken in Australia. 
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authorisation A91389 in substitution. The ACCC proposed to grant the substitute 
authorisation until 22 October 2019.  

Background
2
 

7. The ACCC first authorised Office Group to collectively bargain with office product 
suppliers in 2007.3  At that time, Office Brands Limited was known as Office National 
Limited but it changed its name in 2011. 

Office Group 

8. The three business groups operating under the Office Group authorisation each have 
slightly different structures.  Key information is summarised in Table 1. 

9. Office Group’s network of franchisees and members mostly own and operate a single 
store.  Stores vary in size and product range but typically sell small business supplies 
and general office products.    

Table 1:  The Applicants 

Applicant Business type Brands 2013 # 2007 #  Notes 

Office Choice 
Limited 

Member-owned 
retail chain and 
buying group 

Office Choice 84 104 Office Connexion 
members do not 
hold ownership 
stake 

Office Connexions 20 19 

TOTAL 104 123 

Office Brands 
Limited 

Franchisor and 
buying group 

Office Products 
Depot 

28 33 
Office Products 
Depot and Office 
National members 
are franchisees.  

O-Net members 
are part of the 
buying group but 
not franchisees 

Office National 100 69 

O-Net 26 0 

TOTAL 154 102 

Office 
Products 

Depot 

New Zealand 
franchisor and IP 

owner 

Office Products 
Depot 

N/A N/A 

Licenses "Office 
Product Depot" 
branding to Office 
Brands Limited 

 

10. All three business groups have been part of a buying group organised by a US 
company, Business Products Groups International (BPGI), for at least 9 years.  The 
2007 authorisation allowed Office Group to collectively negotiate independently of 
BPGI. 

11. Negotiations with suppliers tend to focus on three dimensions: 

i. Wholesale price 

                                                      

 

2
 Unless otherwise referenced, all information in this section is taken from Office Group’s application. 

3
  The ACCC’s 2007 determination (A91058) is available at: 

http://registers.accc.gov.au/content/index.phtml/itemId/792565/fromItemId/401858  

http://registers.accc.gov.au/content/index.phtml/itemId/792565/fromItemId/401858
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ii. Terms and conditions of supply 

iii. Rebates and discounts 

12. Once price and other terms and conditions are agreed via collective negotiations each 
Office Group franchisee/member is able to order quantities according to those terms 
and conditions. 

13. The original authorisation sought by the Office Group and granted by the ACCC did not 
include collective boycott activities and the application for re-authorisation also does 
not include collective boycott activities. 

Retail office products  

14. Total sales of office products in Australia in 2012 is estimated at $11.8 billion.  When 
non-core products, such as furniture and promotional products, are excluded sales 
figures total around $6.2 billion.   

15. Office Group estimates that its share of sales has increased slightly to 10% from the 
9% figure reported in 2005.4  Office Groups describes its share as “steady” in recent 
years and attributes the authorised collective bargaining arrangements to holding off 
encroachment from larger retailers, particularly OfficeWorks.  Figure 1 sets out the 
share of sales for the major Australian suppliers of office products for 2012. 

Figure 1: 2012 shares of sales of office products (%)
5
 

 

                                                      

 

4
 Submitted in Office Group’s 2007 application. 

5
 Data taken from Office Group’s application, which refers to Penfold Research Office Products Market 

Update Report 2013. 
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Submissions received by the ACCC 

16. The ACCC tests the claims made by the applicant in support of an application for 
authorisation through an open and transparent public consultation process.  

17. Prior to the draft determination the ACCC sought submissions from 36 interested 
parties potentially affected by this application, including suppliers of office products and 
other office products retailers. No submissions were received from interested parties. 

18. Following the draft determination the ACCC conducted a further consultation process. 
No submissions were received. 

ACCC evaluation 

19. The ACCC’s evaluation of the collective bargaining arrangement is in accordance with 
the relevant net public benefit tests6 contained in the Act. In broad terms, the ACCC 
shall not grant authorisation unless it is satisfied that the likely benefit to the public 
would outweigh the detriment to the public including by any lessening of competition 
that would be likely to result.  

20. In order to assess the effect of the arrangement and the public benefits and detriments 
likely to result the ACCC identifies the relevant areas of competition and the likely 
future with and without the conduct the subject of the authorisation. 

The relevant area of competition 

21. Office Group submits the relevant area of competition is the broad office products 
market. 

22. For the purpose of assessing the application for re-authorisation, the ACCC does not 
consider it necessary to precisely identify the relevant areas of competition affected by 
the collective bargaining arrangement.  However, consistent with the 2007 
authorisation, the ACCC has assessed the application according to: 

i. The wholesale acquisition and supply of office products; and 

ii. The retail supply of office products. 

The future with and without  

23. To assist the assessment of the proposed conduct against the authorisation tests the 
ACCC compares the likely future with the conduct that is the subject of the 
authorisation to the likely future without the conduct that is the subject of the 
authorisation.7 The ACCC compares the public benefits and detriments likely to arise in 
the future where the proposed conduct is in place against the future in which it is not. 

24. The ACCC considers that without authorisation of the collective bargaining 
arrangement, Office Group franchisees and members would be likely to continue to 
participate in the BPGI buying group, but would be unlikely to undertake collective 
bargaining independently of the BPGI buying group, or appoint other intermediaries to 

                                                      

 

6
  Subsection90(5A), 90(5B), 90(6) and 90(7). The relevant tests are set out in Attachment A. 

7
  See Re Medicines Australia Inc [2007] ACompT 4 at [120].. 
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negotiate on their behalf. This is because many buying group arrangements, as 
opposed to collective bargaining arrangements, are less likely to raise concerns under 
the competition provisions of the Act.  

Public benefit and public detriment 

25. Public benefit is not defined in the Act. However, the Tribunal has stated that the term 
should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.8 

26. Office Group submits that allowing its members and franchisees to collectively 
negotiate with suppliers under the 2007 authorisation has generated a number of 
public benefits.   

27. Specifically, Office Group submits that the authorisation has increased retail 
competition by: 

i. enhancing the ability of Office Group to offer prices comparable to larger 
retailers, such as OfficeWorks and Corporate Express; 

ii. increasing supply chain efficiency within Office Group’s franchisees and 
members; and 

iii. levelling the playing field and allowing Office Group’s members and franchisees 
to access the benefits of large-scale retailing. 

28. Office Group submits that the authorisation has allowed its businesses to maintain 
market share and defy the trend of decline exhibited by many small and independent 
office products retailers in recent years.  

29. The ACCC considers that the arrangement is likely to continue to generate a number 
of efficiency benefits associated with collective bargaining.  Specifically:   

 Negotiating terms of supply can be costly and administratively complex, 
especially for small businesses.  A single collective bargaining process reduces 
or eliminates the need for individual negotiations between each 
franchisee/member and suppliers, and allows for negotiation and transaction 
costs to be minimised and shared. A single process where costs are shared 
between parties can also facilitate a better negotiating process and more 
efficient outcomes. 

 The opportunity for office products wholesalers to engage in a single, large 
contract with the Office Group network (rather than numerous individual supply 
arrangements with each franchisee and member) is likely to induce more 
competition amongst suppliers to service Office Group and its franchisees and 
members.  This may allow Office Group to access a wider range of suppliers 
and receive better terms and conditions with their chosen suppliers. 

                                                      

 

8
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling 

Association Ltd (1976) ATPR 40-012 at 17,242. 
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 Similarly, Office Group negotiating as a single entity represents a stronger 
bargaining position compared to each franchisee or member negotiating 
individually.  This may facilitate Office Group franchisees and members 
receiving lower prices and/or a higher level of service than they would 
otherwise have been able to obtain. 

30. The ACCC considers that these efficiency benefits will assist the network of Office 
Group franchisees and members to compete with larger office product retailers thereby 
enhancing consumer choice in relation to price and levels of service. 

31. Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.

9
 

32. Office Group submits that the collective bargaining arrangement has not generated 
any public detriments since the 2007 authorisation, and that no public detriments are 
likely to arise in the future.  In support of this, Office Group submits that the retail 
supply of office products is as competitive now as it ever has been, with conditions 
considered challenging for small and independent retailers. 

33. On balance the ACCC considers that the collective bargaining arrangement is likely to 
generate little, if any, public detriment since: 

 Office Group is competing against large, prominent office products retailers that 
benefit from scale efficiencies and regular joint marketing campaigns.  In this 
environment, Office Group is unlikely to be able to consistently effect 
uncompetitive prices or anticompetitive conduct; 

 participation in the collective arrangements is voluntary and individual members 
and franchisees are not prohibited from negotiating with suppliers 
independently from the bargaining group; 

 Office Group does not propose to engage in collective boycott conduct and 
suppliers are able to choose whether or not to negotiate with the bargaining 
group; 

 no target of the collective bargaining arrangements has objected to the 
arrangements being re-authorised. 

34. For the reasons outlined above, the ACCC is satisfied that the likely benefit to the 
public will outweigh the detriment to the public, including the detriment constituted by 
any lessening of competition that would be likely to result.   

Length of authorisation 

35. The Act allows the ACCC to grant authorisation for a limited period of time.10 This 
allows the ACCC to be in a position to be satisfied that the likely public benefits will 
continue to outweigh the detriment for the period of authorisation. It also enables the 

                                                      

 

9
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 

10
  Subsection 91(1). 
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ACCC to review the authorisation, and the public benefits and detriments that have 
resulted, after an appropriate period. 

36. The ACCC grants authorisation until 22 October 2019, as requested by Office Group. 

Determination 

The application 

37. On 10 October 2013 Office Choice Limited lodged an application under subsection 
91C(1) of the Competition and Consumer Act 2010 for revocation of A91058 and its 
substitution with authorisation A91389 (re-authorisation) 

38. The applicant seeks authorisation under subsections 88(1) and 88(1A) of the Act to 
enable it make and give effect to collective bargaining arrangements with office 
products’ suppliers, as they may contain a cartel provision or may have the purpose or 
the effect of substantially lessening competition within the meaning of section 45 of the 
Act.11   

39. Specifically, Office Group12 is seeking re-authorisation to enable it to continue to 
collectively bargain, or appoint intermediaries to collectively bargain on its behalf, with 
office products’ suppliers.  

The net public benefit test 

40. For the reasons outlined in this determination, the ACCC is satisfied pursuant to 
sections 90(5A), (5B), (6) and (7) of the Act in all the circumstances that the collective 
bargaining arrangement for which the re-authorisation is sought is likely to result in a 
benefit to the public that would outweigh the detriment to the public constituted by any 
lessening of competition arising from making or giving effect to the collective 
bargaining arrangement 

41. The ACCC therefore revokes authorisation A91058 and grants authorisation A91389 in 
substitution for the one revoked. 

42. The substitute authorisation extends to current and future Office Group franchisees 
and members. 

43. The ACCC grants the substitute authorisation until 22 October 2019. 

Interim authorisation 

44. At the time of lodging the application, Office Group requested interim authorisation to 
enable it to continue collective bargaining conduct while the ACCC considers the 
substantive application.   

45. On 17 October 2013, the ACCC decided under section 91 of the Act to suspend 
operation of authorisation A91058 and grant interim authorisation in substitution.  

                                                      

 

11
 The initial authorisation (A91058) was made under subsection 88(1) of the Trade Practices Act 1974 

(Cth) (now the CCA).  With the introduction of the cartel provisions into the CCA, transitional provisions 
were introduced to cover authorisations of agreements that may contain cartel provisions.  (See 
Division 1 of Part XIII of the Act). 
12

 As defined in paragraph 3 of this determination. 
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Interim authorisation will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 

Date authorisation comes into effect 

46. This determination is made on 23 January 2014. If no application for review of the 
determination is made to the Australian Competition Tribunal (the Tribunal), it will 
come into force on 14 February 2014 (22 days after the determination is made).  
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Attachment A - Summary of relevant statutory tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding that is or may be a cartel provision, unless it 
is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely to result, or 
in the case of subsection 90(5B) has resulted or is likely to result, in a benefit to the 
public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be likely to 
result, if the proposed contract or arrangement were made or given effect to, or in 
the case of subsection 90(5B) outweighs or would outweigh the detriment to the 
public constituted by any lessening of competition that has resulted or is likely to 
result from giving effect to the provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the case 
of subsection 90(6) would result, or be likely to result, or in the case of subsection 
90(7) has resulted or is likely to result, in a benefit to the public; and 

 that benefit, in the case of subsection 90(6) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be likely to 
result, if the proposed contract or arrangement was made and the provision was 
given effect to, or in the case of subsection 90(7) has resulted or is likely to result 
from giving effect to the provision. 


