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Determination A91399 1 

Summary 

The ACCC has decided to authorise the Victorian Association of Newsagents Ltd 
and its members to collectively bargain over the terms and conditions of lottery 
agency agreements and arrangements with Tattersall’s Sweeps Australia Pty Ltd, 
Intralot Australia Pty Ltd, and any other public lottery provider who may become 
licensed to operate a public lottery in Victoria under the Gambling Regulation Act 
2003 (VIC). 

The ACCC excludes from the scope of the authorisation collective bargaining in 
relation to the impact on existing lottery agents when new lottery agencies are 
being proposed by Tatts, Intralot, or any other future public lottery provider in 
Victoria. 

The ACCC grants authorisation until 12 June 2024. 

The application for authorisation 

1. On 9 December 2013, the Victorian Association of Newsagents Ltd (VANA) lodged 
an application for authorisation under subsections 88(1A) and (1) of the Competition 
and Consumer Act 2010 (the Act) with the Australian Competition and Consumer 
Commission (the ACCC).1   

2. VANA sought authorisation to collectively negotiate (or bargain) on behalf of its 
members with Tattersall’s Sweeps Pty Ltd (Tatts) and Intralot Australia Pty Ltd 
(Intralot) in relation to the terms and conditions of lottery agency agreements and 
arrangements over: 

i. Commission fees; 

ii. Handling fees: 

iii. Agency application fees; 

iv. Support service levels; 

v. Freight charges; 

vi. Product ordering fees; 

vii. Equipment hire costs; 

viii. Retail image design and agency subsidy and insurances; and 

ix. Changes to the agents’ manual. 

VANA also wished to conduct negotiations on behalf of members in relation to the 
impact on current Tatts and Intralot agents when new agencies are being proposed 
by Tatts. 

3. On 13 December 2013, VANA amended the application to include collective 
bargaining with any public lottery provider who may become licensed to operate a 
public lottery in Victoria under the Gambling Regulation Act 2003 (VIC) (see 
paragraph 9 for more information). 

4. VANA sought Authorisation for five years. 

                                                
1
  Detailed information about the authorisation process is contained in the ACCC’s 

Authorisation guidelines June 2013 available on the ACCC’s website www.accc.gov.au. 

http://www.accc.gov.au/
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5. Upon lodgement of the application, VANA also requested interim authorisation to 
enable it to engage in collective negotiations with Tatts and Intralot while the ACCC 
considered the substantive application.  On 22 January 2014, the ACCC decided 
under section 91 of the Act to grant interim authorisation to VANA for the conduct 
detailed in Paragraph 2 excluding negotiations in relation to the impact on current 
Tatts and Intralot agents when new agencies are being proposed by Tatts. The 
interim authorisation remains in place until it is revoked or the date the ACCC’s final 
determination comes into effect. 

Background
2
 

6. VANA describes itself as the peak representative body for newsagents in Victoria.  
Established in 1879, VANA now has approximately 460 members, or around 65% 
of Victoria’s newsagents.  VANA submits that all its members are small businesses 
that employ up to 30 staff.     

7. More than half of VANA’s members are lottery agents that sell a range of Tatts 
and/or Intralot products as part of their newsagent businesses.  Tatts and Intralot 
hold exclusive licences to run public lotteries in Victoria until 2016:   

 Tatts holds a 10 year Category 1 Public Lottery Licence to operate the 
following lottery products: Tattslotto; Oz Lotto; Powerball; Super 66; The 
Pools; and Monday and Wednesday Lotto.   

 Intralot holds a 10 year Category 2 Public Lottery Licence to operate the 
following products: Keno 10/20/70 (Lucky Keno); Pick 5 Heads or Tails; 
Cross & Match (Lucky Lines); TV Bingo (Lucky Stars); Pick 3; and Instant 
Lottery Games (Lucky Tix). 

8. Lottery agents in Victoria can join the Lottery Agents Association of Victoria Inc 
(LAAV), a representative body for lottery agents that is authorised by the ACCC to 
engage in collective bargaining with Tatts and Intralot on behalf of its members.3  
Newsagents who are also lottery agents are able to be members of both VANA and 
LAAV.  

9. Regulation of lotteries in Victoria, including the issuing of lottery licences, is the 
responsibility of the Victorian Commission for Gambling and Liquor Regulation 
(VCGLR).   Agreements between licence holders and lottery agents set out the 
terms and conditions on which lottery agents supply distribution services to Tatts 
and Intralot, and how lottery products are supplied to consumers. Pursuant to the 
Gambling Regulation Act 2003 (VIC) these agreements cannot require agents to 
undertake any conduct that would result in a breach by the licence holder of their 
licence to conduct lotteries. 

Submissions  

10. The ACCC received submissions from Tatts, Intralot, the Australian Newsagents 
Federation (ANF), and LAAV in response to the application for authorisation. 

11. A detailed discussion of the issues raised in submissions is provided in the relevant 
sections of the ACCC’s assessment below.  However, broadly: 

                                                
2
  Unless otherwise referenced, all information in this section is taken from VANA’s application. 

3
  Lottery Agents Association of Victoria Inc – Authorisation – A91126. 
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 Intralot does not object to the authorisation. 

 Tatts does not object to the authorisation although it raised two concerns 
regarding the scope of the proposed authorised conduct. 

 The ANF supports the authorisation and questioned the concerns raised by 
Tatts’. 

 LAAV objects to the authorisation and submits it will not generate public 
benefits and will generate public detriments. 

12. Following the draft determination the ACCC conducted a further consultation 
process and met with LAAV to discuss the draft determination.  No submissions 
were received. 

ACCC assessment 

13. As part of its evaluation of the application for authorisation the ACCC  notes:   

 The existence of the LAAV as an alternative bargaining group. There is an 
existing authorisation in place for LAAV members to collectively bargain with 
Tatts and Intralot on behalf of its member lottery agents (including 
newsagents). 

 Information available to the ACCC from its consideration of previous relevant 
matters.4 Relevantly, the ACCC has previously allowed collective bargaining 
arrangements where there is another collective bargaining authorisation in 
place and there is significant overlap in actual and potential membership 
between two bargaining groups.5 

 The likely future without VANA’s collective bargaining.6 In particular, the 
ACCC understands that lottery agents that are not members of LAAV are 
currently offered standard form contracts based on the outcome of 
negotiations undertaken by LAAV with Tatts and Intralot.  The ACCC 
considers that, absent authorisation, negotiations would be likely to continue 
to occur between Tatts and LAAV, and Intralot and LAAV.  VANA members 
who are not LAAV members would likely continue to be offered standard form 
contracts based on the outcome of negotiations between LAAV and Tatts, 
and LAAV and Intralot. 

 The relevant areas of competition likely to be affected by the proposed 
conduct, particularly competition to provide lottery distribution services within 
Victoria to lottery licence holders, and competition to supply lottery products 
to Victorian consumers.  

 The VCGLR will continue to regulate most aspects of the retail supply of 
lottery products. 

 No collective boycott activity is proposed and participation in VANA’s 
collective bargaining group is voluntary. 

                                                
4  

Queensland Newsagents Federation - Authorisation - A91353, Australian Newsagents' 
Federation Limited – Authorisation – A91349; Lottery Agents' Association of Tasmania Inc – 
Authorisation - A91309; Newsagents Association of NSW and ACT – Authorisation – A91269; 
Lottery Agents Association of Victoria Inc – Authorisation – A91126; Lottery Agents 
Queensland Ltd – Revocation and Substitution - A91101. 

5
  Queensland Newsagents Federation - Authorisation - A91353 

6  
For more discussion see paragraphs 5.20-5.23 of the ACCC’s Authorisation guidelines June 
2013. 
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Public benefits 

14. The ACCC has previously recognised that a range of public benefits are likely to 
arise in relation to collective bargaining conduct with lottery providers of the type 
proposed by VANA. In particular, the ACCC has previously recognised that public 
benefits are likely to arise from: 

 Transaction cost savings. 

 Improved input of the bargaining group’s members into their terms and 
conditions of selling lottery tickets.  

Transaction cost savings 

15. In general, when the ACCC has previously considered the public benefits of 
collective bargaining by newsagents and lottery agents, the ACCC has accepted 
that there would be transaction cost savings due to a single negotiation process 
rather than a series of individual negotiations.7  

16. LAAV submits that since it is authorised to collectively bargain on behalf of its 
members, allowing VANA to collectively bargain with Tatts and Intralot as well may 
create wasteful duplication as the negotiations are likely to cover similar issues with 
both groups. 

17. LAAV also submits that Australian states generally only have one collective 
bargaining group that negotiates with Tatts and Intralot on matters relating to lottery 
agency, and that a second group may create confusion and frustration for Tatts and 
Intralot. 

18. Neither Tatts nor Intralot raised concerns regarding the potential for confusion or 
frustration to arise from having to negotiate with two separate collective bargaining 
groups.  

19. The ACCC considers that collective bargaining by both LAAV and VANA with Tatts 
and Intralot will not necessarily lead to the same level of transaction cost savings 
as would be the case if there was only one bargaining group negotiating with Tatts 
and Intralot. However, the ACCC considers that the parties involved in any 
collective bargaining have the means and the incentive to minimise transaction 
costs, particularly where there is a commonality of issues across the bargaining 
groups. In addition, competition between VANA and LAAV may provide incentives 
for each bargaining group to seek to minimise bargaining costs, leading to 
improved efficiencies in bargaining outcomes.  

20. The ACCC also considers that, while a situation in which both VANA and LAAV 
collectively bargaining with Tatts and Intralot may lead to higher transaction costs 
compared to a situation in which only LAAV does, there may be some transaction 
cost savings from VANA acting on behalf of those members who are not also 
members of LAAV as contracts come up for renewal or new contracts are signed. 

21. Finally, the ACCC notes that the collective bargaining in the case of LAAV and as 
proposed by VANA is voluntary for all parties, including Tatts and Intralot. This 
means that the parties will only incur any higher transaction costs that may result 

                                                
7 
 E.g. A91269 Newsagents Association of NSW and ACT final determination [4.30-4.37]. 
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from having two bargaining groups rather than one if the benefit to all the parties 
involved in any collective negotiations is expected to outweigh these higher costs.  

22. Accordingly, the ACCC considers that any higher transaction costs as a result of 
VANA’s collective bargaining would be a consequence of negotiations that achieve 
more efficient contracts and would not outweigh the public benefits of such 
efficiencies. Therefore, although the ACCC considers that the proposed 
arrangements may not lead to the same level of transaction cost savings as would 
be the case if there was only one bargaining group, the ACCC does not consider 
that any increased transaction costs are likely to constitute a net detriment. 

Improved input into the development of contracts, operational manuals and 
materials 

23. VANA submits that, as with previous collective bargaining authorisations involving 
newsagents and lottery agents, there will be public benefits from members of the 
bargaining group being able to contribute to the development of contracts, and 
operational manuals and materials.   

24. The ACCC accepts that collective bargaining is likely to result in public benefits 
resulting from improved input into the development of contracts, operational 
manuals and materials for lottery agents. Individual lottery agents often have very 
little input into such arrangements because of their weak bargaining position. 
Collective negotiations may increase the input that VANA members have into such 
arrangements and therefore create greater opportunities for the negotiating parties 
to identify and achieve business efficiencies. 

25. Despite the potential overlap in membership between VANA and LAAV, the ACCC 
considers that newsagents may have different operational practices and needs 
compared to other lottery agents that are not also newsagents. For example, the 
number of staff, the size of the premises and the space available for lottery 
advertising.  While LAAV represents all lottery agents, including lottery agent 
newsagents, the option for newsagents to participate in a newsagent-specific 
bargaining group may lead to a better and more diverse offering of bargaining 
services, and therefore increase and/or improve the input that newsagents have 
into contract terms and conditions. 

26. The ACCC notes that the number of lottery agents (including newsagents who sell 
lottery products) is limited, and that splitting this pool of potential members between 
two representative groups may weaken lottery agents’ bargaining position 
compared to the situation where there was only one bargaining group. However, 
the ACCC notes that the proposed arrangements are voluntary and, accordingly, 
opportunities for collective bargaining to improve input into contract terms and 
conditions will generally only arise if both sides are likely to benefit from collectively 
negotiating an outcome. The ACCC does not consider that a second newsagent-
related bargaining group will reduce the potential for the realisation of mutually 
beneficial outcomes. Rather, as noted, it may provide the opportunity to negotiate 
agreements reflecting the different operational practices and needs of different 
types of retailers selling lottery products, and facilitate newsagent-lottery agents 
who are VANA members but not LAAV members being better represented in 
negotiations with lottery providers. 

27. The ACCC considers that VANA’s collective bargaining is likely to lead to a public 
benefit in the form of more efficient terms and conditions as a result of improved 
input into agreements and arrangements with lottery providers by newsagent lottery 
agents. 
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Public detriments 

28. The ACCC considers that the public detriments resulting from the collective 
bargaining conduct proposed by VANA are likely to be limited since: 

 The VCGLR will continue to regulate most aspects of the retail supply of 
lottery products.  

 Participation in VANA’s collective bargaining is voluntary for Tatts, Intralot, 
any other public lottery provider who may become licensed to operate a 
public lottery in Victoria, and VANA members. 

 No collective boycott activity is proposed. 

29. The concerns raised in submissions by Tatts and LAAV are considered below.  

Bargaining over terms and conditions of new entry 

30. Tatts submits that negotiations in relation to the impact on current Tatts and Intralot 
agents when new agents are being proposed by Tatts should not be authorised. 

31. The ANF submits that the impact that new lottery agents may have on current Tatts 
and Intralot agents should be within the scope of the authorisation.  The ANF 
submits that the impact on established agents is part of the Tatts criteria when 
appointing new agents.   

32. The ACCC notes that existing lottery agents (including those who are newsagents) 
have the incentive to use collective negotiation of fees and terms and conditions in 
relation to new outlets to raise the barriers to entry for new lottery agents. For 
example, the level of agent fees is likely to influence decisions made by market 
participants as to whether to enter the market (including opening new outlets). 
Further, any new lottery outlets are likely to have some competitive impact upon 
existing outlets, particularly those located in close geographic proximity to the 
entrant.  Therefore, lottery agents with existing outlets have an incentive to raise 
the entry fees or otherwise negotiate terms and conditions that make opening new 
outlets (particularly by new lottery agents) difficult.  

33. After a new outlet commences operations, any fees that apply only to new outlets, 
or difficulties in overcoming terms and conditions that hinder new entry, constitute 
sunk costs. Therefore, from this point, any owner of a new outlet has the same 
incentives as the previously existing agents to try and deter any further new entry. 
Further, the ACCC considers that there are unlikely to be efficiencies available from 
collective bargaining over the terms and conditions of new outlets given the small 
proportion of VANA’s members and potential members who are likely to be 
considering new entry at any particular time. Therefore, many of the benefits from 
collective negotiation (which depend upon commonality of shared interests) would 
not arise. Any increase in barriers to entry would constitute a potentially significant 
competitive detriment.  

34. Given the concerns raised in relation to the collective negotiation of new outlet 
related fees, terms and conditions and the lack of clear benefits likely to arise from 
authorisation of this aspect of the conduct, the ACCC excludes negotiations in 
relation to these terms from the scope of the authorised collective bargaining 
conduct. This is consistent with previous decisions by the ACCC in relation to 
collective bargaining by lottery agents. 

Scope of the proposed bargaining arrangements 
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35. Tatts submits that the scope of the proposed collective bargaining arrangements 
should not include negotiations with Tatts and Intralot regarding proposals such as 
sales incentive schemes, changes to shop image, changes to training provided by 
lottery operators, improved point of sale information, increased product information, 
and other means of improving customer service standards.  Tatts submits that 
many of these issues are covered by Tatts’ manual to agents. 

36. The ANF submits that—given they are commercial terms and conditions between 
Tatts and lottery agents—incentive schemes, changes to shop image, changes to 
training provided by lottery operators, improved point of sale information, increased 
product information, and other means of improving customer service standards 
should be within the scope of the authorisation. 

37. The ACCC considers that negotiations over these issues is consistent with the 
intent of the proposed collective bargaining arrangements as these are issues 
where there is likely to be commonality of shared interest between members of the 
bargaining group.  

38. Including these issues in the scope of the authorisation provides the parties with 
the flexibility to address new and unforeseen issues in their commercial 
agreements and provides certainty that all aspects of the commercial relationship 
between the parties, as it may evolve over the life of the authorisation, can be 
addressed through collective negotiation. Further, the voluntary nature of the 
arrangements means that Tatts, Intralot, and any other licensed lottery provider, will 
remain free to limit negotiations to only those matters it considers are appropriately 
addressed through collective bargaining.  

39. The ACCC also notes that VANA seeks authorisation to collectively bargain with 
any other public lottery provider who may become licensed to operate a public 
lottery in Victoria under the Gambling Regulation Act 2003 (VIC).  The ACCC 
considers that limiting the scope of the proposed bargaining arrangements to 
exclude the matters raised by Tatts would unduly restrict the terms of negotiation 
with any future licence holder.  To the extent that any future licence holder may 
wish to negotiate with lottery agents over these issues in establishing licence 
agreements such restrictions may make negotiations with future licence holders 
impractical and would potentially reduce the efficiencies and other public benefits 
arising from the collective bargaining conduct. 

40. Finally, the ACCC notes that the matters of which the LAAV bargaining group are 
authorised to negotiate are not limited in the manner Tatts submits should be 
applied to VANA. 

Impact on the LAAV bargaining group 

41. LAAV submits that allowing VANA and its members to collectively negotiate with 
Tatts and Intralot may result in public detriments by damaging the relationships and 
agreements established by LAAV with Tatts and Intralot, and cause confusion and 
frustration for Tatts and Intralot if LAAV and VANA have different objectives in their 
negotiations. 

42. LAAV submits that it may be damaged by the authorisation if its newsagent 
members decide to leave and become VANA members as a result of the 
authorisation.  LAAV submits that a reduction in membership would negatively 
impact their ability to represent and support lottery agents.  
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43. LAAV submits that, should it cease to operate, VANA could not easily replicate the 
support that LAAV provides to lottery agents.  LAAV notes that VANA only 
represents newsagents whereas LAAV represents all lottery agents. 

44. LAAV submits that newsagent lottery agents may perceive that they are required to 
be members of both LAAV and VANA, which would be an increased cost for those 
businesses. 

45. As previously discussed, the ACCC considers that a bargaining group specifically 
for newsagent-lottery agents may provide better representation to those businesses 
by prioritising newsagent-specific issues.  The ACCC notes that neither Tatts nor 
Intralot have rasied concerns about having to deal with two bargaining groups.  
However, should having two collective bargaining groups cause confusion or 
frustration for either Tatts or Intralot, they are able to refuse to engage in collective 
bargaining with VANA and/or LAAV.   

46. The ACCC considers that, should newsagent members of LAAV decide to leave 
LAAV and join VANA, they would be doing so freely and because they consider 
VANA to be better able to supply support services to their businesses, which may 
include collectively bargaining with lottery providers.  The ACCC does not consider 
that this would constitute a public detriment. 

47. The ACCC considers that enabling VANA to collectively bargain on behalf of its 
members could impact LAAV’s ongoing activities in representing lottery agents in 
negotiations with Tatts and Intralot. In particular, a second bargaining group may 
impact LAAV’s membership base if current LAAV members choose to join, and be 
represented by, VANA instead. However, the ACCC considers that, should this be 
an outcome of the introduction of a second bargaining group, it would reflect 
competition between the two groups which—as concluded in the ACCC’s 
assessment of the public benefits of the proposed arrangements—is likely to lead 
to better representation of lottery agents in collective negotiations.  

Balance of public benefit and detriment 

48. The ACCC considers that VANA’s collective bargaining is likely to result in public 
benefits from providing better representation of the interests of lottery agents, 
leading to better input into contracts. While collective bargaining generally results in 
transaction cost savings, the ACCC considers that in this case, as there will 
potentially be two groups seeking to negotiate with Tatts and Intralot the proposed 
arrangements may not lead to the same level of transaction cost savings as would 
be the case if there was only one bargaining group.  However, the ACCC does not 
consider that any increased transaction costs are likely to constitute a net detriment 
given that a consequence of VANA’s negotiations is likely to be more efficient 
contracts. 

49. The ACCC accepts that detriment could arise if the scope of the collective 
negotiations included new outlet related fees, terms and conditions. Therefore the 
ACCC excludes negotiation in relation to these terms from the scope of the 
authorised collective bargaining conduct. Subject to this exclusion, the ACCC 
considers that VANA’s collective bargaining is unlikely to result in significant public 
detriments.  

50. On balance, the ACCC considers that collective bargaining by VANA, subject to the 
exclusion of matters concerning new agencies, is likely to result in a public benefit 
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that would outweigh the detriment to the public constituted by any lessening of 
competition arising from the conduct. 

Length of authorisation 

51. The Act allows the ACCC to grant authorisation for a limited period of time.8  This 
allows the ACCC to be in a position to be satisfied that the likely public benefits will 
continue to outweigh the detriment for the period of authorisation. It also enables 
the ACCC to review the authorisation, and the public benefits and detriments that 
have resulted, after an appropriate period. 

52. Given the ACCC’s conclusion on the balance of public benefits and public 
detriments, and that the ACCC has authorised similar conduct in Victoria and other 
states regularly since 2003 with no apparent concerns having arisen in relation to 
any of these arrangements, the ACCC grants authorisation until 12 June 2024.  
The ACCC notes that it is able to revoke authorisation at any time should it 
consider that the likely public benefits arising from the authorised conduct do not 
outweigh the likely public detriments arising from the conduct. 

Determination 

The application 

53. On 9 December 2013, the Victorian Association of Newsagents (VANA) lodged an 
application for authorisation under sections 88(1) and 88(1A) of the Competition 
and Consumer Act 2010.  Application A91399 was made using Form B of the 
Competition and Consumer Regulations 2010. 

54. VANA sought authorisation to collectively bargain the terms and conditions of 
lottery agency agreements and arrangements with Tatts, Intralot, and any other 
public lottery provider who may become licensed to operate a public lottery in 
Victoria under the Gambling Regulation Act 2003 (VIC).  Authorisation is sought as 
the collective bargaining arrangements may contain a cartel provision or may have 
the purpose or effect of substantially lessening competition within the meaning of 
section 45 of the Act. 

The net public benefit test 

55. For the reasons outlined in this determination, the ACCC considers that in all the 
circumstances the collective bargaining proposed by VANA (with the limit on 
negotiations relating to new entry) is likely to result in a public benefit that would 
outweigh the detriment to the public constituted by any lessening of competition 
arising from the conduct. Accordingly, the ACCC is satisfied that the tests in 
sections 90(5A), 90(5B), 90(6) and 90(7) of the Act are met.9 

56. The ACCC therefore grants authorisation A91399, for the conduct set out in 
paragraph 58, until 12 June 2024. 

57. This determination is made on 21 May 2014. 

                                                
8
  Subsection 91(1). 

9 
 See Attachment A. 
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Conduct the ACCC authorises 

58. The ACCC grants authorisation to enable VANA to collectively negotiate over the 
terms and conditions of lottery agency agreements and arrangements with Tatts, 
Intralot, and any other public lottery provider who may become licensed to operate 
a public lottery in Victoria under the Gambling Regulation Act 2003 (VIC), including 
in relation to:  

i. Commission fees; 

ii. Handling fees: 

iii. Agency application fees; 

iv. Support service levels; 

v. Freight charges; 

vi. Product ordering fees; 

vii. Equipment hire costs; 

viii. Retail image design and agency subsidy and insurances; and 

ix. Changes to the agents’ manual. 

59. Due to concerns regarding the likely detriments associated with collective 
bargaining in relation to new entry, the ACCC  excludes from the scope of 
authorisation collective bargaining in relation to: 

i. the impact on current lottery agents when new agencies are proposed by Tatts, 
Intralot, or and other lottery provider who may become licensed to operate a 
public lottery in Victoria under the Gambling Regulation Act 2003 (VIC); 

ii. the terms and conditions for new outlets; 

iii. fees which are paid only in relation to new outlets; 

except for the terms and conditions (including fees) on which existing agents of 
Tatts and Intralot can become lottery agents of another person or entity in 
connection with the grant of a Victorian lottery licence to a person or entity other 
than Tatts or Intralot.  

60. Under section 88(10) of the Act, the ACCC extends the authorisation to future 
members of VANA.  

Interim authorisation 

61. On 13 December 2013, VANA requested interim authorisation to enable it to 
commence collective bargaining conduct while the ACCC considered the 
substantive application.   

62. Interim authorisation was granted by the ACCC on 22 January 2013 (see 
paragraph 5) and will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 
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Date authorisation comes into effect 

63. This determination is made on 21 May 2014. If no application for review of the 
determination is made to the Australian Competition Tribunal, it will come into force 
on 12 June 2014 (22 days after the determination is made). 
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Attachment A - Summary of relevant statutory tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely to 
result, or in the case of subsection 90(5B) has resulted or is likely to result, 
in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the detriment 
to the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of subsection 90(5B) outweighs or would 
outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from giving effect to the 
provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the 
case of subsection 90(6) would result, or be likely to result, or in the case of 
subsection 90(7) has resulted or is likely to result, in a benefit to the public; 
and 

 that benefit, in the case of subsection 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement was made and 
the provision was given effect to, or in the case of subsection 90(7) has 
resulted or is likely to result from giving effect to the provision. 
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