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ATTACHMENT 1 

ADDITIONAL SUBMISSIONS  

Form FC 

Commonwealth of Australia 

Competition and Consumer Act 2010 — subsection 91C (1) 

APPLICATION FOR REVOCATION OF A NON-MERGER 

AUTHORISATION AND SUBSTITUTION OF A NEW 

AUTHORISATION  

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 91C (1) of the Competition and Consumer Act 

2010 for the revocation of an authorisation and the substitution of a new authorisation for the 

one revoked. 

 

 

1. Application for Interim authorisation 

Expiry of the existing authorisation (Authorisation Number A91119) is imminent 

and due to occur on 25 June 2014. 

Accordingly, application made for interim authorisation pursuant to section 91 of the 

Competition and Consumer Act 2010 (the “Act”). The Applicant seeks interim 

authorisation from the date on which the ACCC decides whether to grant interim 

authorisation until such time as the ACCC makes a final decision on the authorisation 

application to ensure the continuity of existing arrangements. 

2. Background 

 

These submissions are provided in support of the application for revocation and 

substitution filed by Cashcard Australia Limited in relation to the Fee Smart Network. 

Further detailed submissions in respect of the Fee Smart Network are detailed in 

previous submissions filed in support of the initial authorisation dated 4 June 2009 

(Authorisation No. A91119).  

Cashcard has been operating the Fee Smart Network as a fee free sub-network since 

receiving previous ACCC authorisation in June 2009. Initial authorisation was sought 

in response to the ATM industry reforms.  

 

On 13 March 2009 the Payments System (Regulation) Act 1998 was amended to 

provide an exemption from the restrictive trade practices provisions of the then Trade 
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Practices Act for anything done in accordance with the Access Regime for the ATM 

system prescribed by the RBA. 

  

The key elements of the reforms included: 

 

• the abolition in most cases of bilateral interchange fees paid by financial 

institutions to ATM owners for the provision of ATM services to the first financial 

institution's account holders; 

• providing ATM owners with the ability to charge cardholders directly for ATM 

withdrawals, with any charge clearly shown before the customer proceeds with the 

withdrawal, and 

• the introduction of an objective and transparent Access Code setting out the 

conditions that new entrants are required to meet, the rights of new entrants, and 

the requirements on current participants in dealing with new entrants. 

 

The ambition of the RBA in providing for the reforms included: 

• making the cost of cash withdrawals more transparent to cardholders and place 

downward pressure on the cost of ATM withdrawals; 

• helping to ensure continued widespread availability of ATMs by creating 

incentives to deploy them in a wide variety of locations, providing consumers with 

choice and convenience 

• making access less complicated for new entrants, and therefore strengthen 

competition. 

 

The RBA also noted that, as was the case prior to the reforms, most banks will not 

charge their customers for use of their own ATMs. The RBA also noted that many 

small financial institutions had also entered into arrangements with larger networks to 

provide fee-free access to ATMs for their customers.  

 

Accordingly, the Access Regime provided for two exceptions to the requirement that 

no interchange fee be paid between participants in the ATM system. The Access 

Regime provides that interchange fees can still be paid when the interchange fee is 

being paid by: 

 

• a participant with a one-way arrangement to access one, and only one, other 

participant's ATMs and the fee is paid in respect of that arrangement, or 

 

• a participant is a member of an ATM sub-network and the fee is the common 

interchange fee payable between the members of the sub-network and the fee is 

paid to another member of that sub network. 

 

 

The RBA stated that in providing for these exceptions to the no interchange fees rule 

it was conscious that interchange-like fees can be pro-competitive in some 

circumstances where they apply outside a group of direct connectors to the ATM 

system. In particular, the RBA stated that fees which allow small institutions access to 

a larger network of ATMs than they would be able to provide themselves, free of 
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direct charges, may help those institutions to compete on a more equal footing with 

the large players in the industry. 

 

The introduction of a direct charge free service was considered a valuable marking 

strategy to enable smaller financial institutions to offer their cardholders access to a 

larger ATM networks at no additional cost and allow those institutions to more 

effectively compete against major retail trading banks in Australia. 

 

The promotion of a direct charge free network requires relevant members to agree not 

to charge a fee directly to the Cardholders of other member’s networks. The applicant 

considers that such an agreement has the potential to be regarded as a price fixing 

arrangement under the Act and consequently requires specific authorisation by the 

ACCC. 

 

 

3. Market definition 

The relevant market or market segments potentially affected by this application can be 

categorised to include the following; 

• Retail banking Sector; 

 

• ATM deployment operators; 

 

• Other approved sub-networks. 

 

Many large financial institutions have large ATM estates which cover broad 

geographical areas and are deployed in support of their various services, including 

account and card issuing services. By comparison, smaller financial institutions 

typically deploy ATMs over a smaller area to reflect their more traditionally local 

customer base of account holders. 

The ACCC has historically identified access to ATM networks as an element of 

consideration by consumers in choosing between financial institutions, especially in 

respect of the establishment of transaction accounts. Accordingly, the introduction of 

sub-networks has been largely accepted as an effective method of restoring some 

competitive balance into the retail banking sector. 

Little, if any, impact is expected on competition between ATM deployers. As the 

ACCC has previously acknowledged, competition in respect of ATM transaction 

services is generally a local issue. ATM deployers tend to focus on gaps in the market 

where search costs involved outweigh the fees charged by ATM operators. The 

applicant submits that such competitive considerations are unlikely to be materially 

impacted by granting the authorisation. 

Finally, it may be reasonably expected that the benefit/detriment analysis which 

underpinned approval of other fee free sub-networks would equally apply to this 

application. 
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4. Public Benefit Claims 
 

The introduction of the ATM Access Regime on 3 March 2009 placed a prohibition 

on the charging of interchange fees other than in two instances, one of which was 

under a sub-network. 

 

The intended public benefit underpinning the inclusion of this exception was 

highlighted by the RBA in their summery of the purpose and effect of the introduction 

of the Access Regime which stated that the RBA “considers that the exceptions [of 

multilateral interchange fees] will benefit competition by allowing smaller 

institutions to provide fee-free access to a larger network of ATMs than they could 

do themselves.” 
 

The ACCC in its determination of Cashcard’s previous application for authorisation 

lodged in respect of the FeeSmart Network similarly accepted that the proposed 

scheme would likely be pro-competitive and deliver benefits to card holders and 

smaller financial institutions alike in the form of improved convenience, efficiency 

and allow smaller institutions to compete more effectively for transactional account 

services. 

 

The applicant submits that the experience of the first 5 years following the initial 

approval for the introduction of the FeeSmart Network has borne out the perceived 

benefits initially contemplated. 

 

 

5. Public Detriments 

 
Approval of the authorisation is not expected to result in any material public detriment 

and importantly, would not in the opinion or experience of the applicant, act to 

undermine the previous ATM reforms introduced by the RBA under the Access 

Regime. 

 

The applicant accepts the RBA’s findings that direct charging is likely to increase 

competition in ATM markets, however maintains that the use of multilateral 

interchange arrangements of the type identified by the RBA as an exception to the 

Access Regime remains an appropriate, important and cost efficient method of 

allowing smaller institutions to gain ATM scale and coverage. 

 

Further, as FeeSmart Network members continue to remain free to charge fees to their 

customers as they see fit, the arrangements may be distinguished from genuinely 

collusive arrangements.  

 

Nothing in the applicants experience in operating the FeeSmart Network over the 

preceding 5 years would suggest that any material public detriment is likely to arise. 

 

6. The Counter Factual 



 
ADDITIONAL SUBMISSIONS - AGREEMENTS AFFECTING COMPETITION OR INCORPORATING RELATED CARTEL 

PROVISIONS: APPLICATION FOR AUTHORISATION 
5 

 

Due to the potential that the proposed conduct could be construed as price fixing 

under the Competition and Consumer Act 2010, it is likely that the parties to the 

FeeSmart Network would be less likely to reach agreement not to charge direct 

charges to each other’s cardholders for ATM transactions absent the relevant 

approval. In such circumstances, the following effects are likely to result: 

 

(i) Smaller institutions will be at a competitive disadvantage to larger institutions 

because they will be unable to reimburse their cardholders for direct charges 

incurred at foreign ATMs; 

(ii) New entrants may struggle to  maintain or grow cardholder numbers if they 

are unable to provide sufficient ATM access; 

(iii) The potential reduction in ATM numbers and convenience to customers; 

(iv) Lower customer market share for smaller institutions. 




