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Liability limited by a scheme approved under Professional Standards Legislation 
 

We refer to your letter of 10 April 2014 and the attached Australian Competition and 
Consumer Commission’s (ACCC) draft determination (Draft Determination ). 

Our client’s submission in response to the Draft Determination is set out below. Terms have 
the same meanings as in the submission accompanying the Applicants’ reauthorisation 
application lodged with the Commission on 9 December 2013 (Original  Submission).  

We confirm that this submission can be placed on the ACCC’s Public Register.  

Please do not hesitate to contact Michele Laidlaw or Johanna Croser on the above numbers if 
you would like to discuss any aspect of this submission.  

Yours faithfully 
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RESPONSES TO THE COMMISSION’S DRAFT DETERMINATION 

15 May 2014 
 

1. Introduction 

1.1 The Applicants and the Catholic Negotiating Alliance (CNA) fully support the 
Commission’s conclusions in the Draft Determination concerning authorisation of 
collective negotiations by each of the Revenue Negotiation Network (RNN) and the 
Joint Purchasing Network (JPN) and of information exchange between RNN members. 
They also support the proposed authorisation term of 10 years. 

1.2 The Applicants make further submissions in section 2 below in support of the 
application for authorisation of collective boycott conduct by JPN members. 

1.3 In the Draft Determination there are is also a matter requiring correction and a 
particular statement with which the Applicants did not agree. These matters are briefly 
addressed in section 3. 

2. Joint Purchasing Network – Collective Boycott 

JPN Collective Boycott Proposal 

2.1 As outlined in the Draft Determination, authorisation has been sought for arrangements 
between the entities comprising the JPN which, in summary, contain provisions that 
permit or enable those entities to:1 

• conduct joint negotiations for the acquisition of goods or services from suppliers 
(JPN Collective Bargaining); and 

• agree that negotiations of those acquisitions occur only through the JPN and 
upon terms agreed by members of the JPN. Any associated joint refusal to deal: 

o can only apply to suppliers with an annual Australian turnover of more 
than $5m or an annual global turnover of more than $10m;  

o must only relate to the specified product category (or categories) that are 
the subject of the attempted collective negotiation; and 

o must utilise the Revised CNA Procedure (including good faith collective 
negotiations and third party mediation), as set out in Annexure 2 of the 
Draft Determination. 

(collectively, the JPN Collective Boycott Proposal). 

2.2 In the initial CNA authorisation (2004 Authorisation), the JPN was authorised to both 
collectively bargain with and collectively boycott suppliers, as the ACCC considered it 
held a relatively small market share and its ability to drive prices below competitive 
levels was negligible.2  The factors taken into account by the ACCC have not changed 
in the intervening years. Furthermore, throughout the 2004 Authorisation, the JPN did 
not attempt to implement any collective boycotts. However, it was the experience of the 

                                                      
1 See Draft Determination para. 171 for a full description of the proposed conduct sought to be 
authorised 
2 See Draft Determination para. 16 
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JPN that the possession of a boycott authorisation encouraged suppliers to take the 
process seriously and engage in good faith negotiations.  

2.3 The current JPN Collective Boycott Proposal has the targeted purpose of increasing 
engagement in the collective negotiation process by those large suppliers that indicate 
an up-front interest in JPN collective negotiations for a particular product or product 
category, but whose subsequent conduct demonstrates or is consistent with a lack of 
good faith with respect to that process. This includes engaging in very protracted 
collective negotiations and/or simultaneous “divide and conquer” strategies, with 
individual deals ultimately struck with individual members or by refusing to deal with 
one or more of the JPN members.  

2.4 Under the 2009 Authorisation, the negotiations or dealings where such conduct took 
place related to agreements valued by the JPN at close to a hundred million dollars and 
were estimated to produce cost savings. Moreover, the JPN’s investment in terms of the 
time and resources dedicated to these processes has essentially been wasted. 

Public Benefits 

2.5 In the Draft Determination the ACCC concludes that transaction cost savings and 
efficiencies from greater economies of scale are likely to result from the JPN collective 
negotiations, with significant weight being attributable to those benefits as a result of 
CNA members providing valued charitable services.3 

2.6 The Applicants strongly support these conclusions and note a number of interested 
party submissions had no in-principle objection to collective negotiations by private 
hospital groups through the CNA (including information sharing)4 and recognised that 
such negotiations can lead to public benefits in the form of efficiencies.5 Indeed, the 
CNA’s experience of collective negotiations with suppliers since 2009 has been 
predominantly positive. 

2.7 However, against this background the Applicants submit that these significant benefits 
are likely to be achieved to an even greater extent if the JPN members can lawfully 
insist that those suppliers who express a willingness to enter a collective process must 
negotiate with all those JPN members that decide to participate. As outlined above, 
attempts to execute a divide and conquer strategy of refusing to deal with one or more 
of those JPN members (or attempts to use the process as a way of striking individual 
deals) could be resisted by JPN members explicitly agreeing not to deal with the 
supplier on an individual basis for the duration of that collective negotiation. As a 
result, the Applicants believe these benefits have an even greater chance of being 
realised because more genuine collective bargaining may actually take place, relative to 
a counterfactual without the JPN Collective Boycott Proposal. Accordingly, this 
represents an efficiency gain, rather than a simple transfer of economic surplus. 

2.8 Finally, authorised collective bargaining conduct does not automatically involve an 
‘exclusionary provision’, as defined under ss. 45 and 4D of the Competition & 

                                                      
3 See Draft Determination para. 105 – 106 
4 See Johnson & Johnson submission at p.1: “In principle JJM and Janssen do not object to the 
reauthorisation of collective negotiations by Catholic hospitals through the CNA” and MTAA 
submission at p. 1 “MTAA accepts that the JPN … should be authorised to collectively negotiate with 
suppliers of various goods and services and to share particular information for the purpose of 
benchmarking.” 
5 See Johnson & Johnson submission at p.1: “.. collective negotiations can result in some efficiencies. 
Our relationship and negotiations with the CNA are generally constructive”  
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Consumer Act 2010 (Cth) (the Act).6 Nonetheless, it is theoretically possible competing 
suppliers might incorrectly perceive bargaining group members switching their 
purchase of a particular good or service, following a successful collective negotiation, 
to be the implementation of such a provision. To the extent any associated concerns on 
the part of the JPN act to dampen the clearly beneficial implementation of its collective 
negotiations, these would be removed by an authorisation of the JPN Collective 
Boycott Proposal. 

Public Detriment 

2.9 The Applicants submit that no public detriment will arise if the JPN members have the 
ability to insist, in collective negotiations, that suppliers deal with them collectively.  

2.10 An authorisation of the JPN Collective Boycott Proposal will not result in a situation 
where suppliers are placed under increased pressure to accept, without genuine 
commercial negotiation, the terms and conditions (including price) offered by the JPN. 
In other words, it will not “substantially alter the existing balance of bargaining 
power”7 between the JPN and its suppliers, which was the key objection raised by third 
parties. 

2.11 This is principally because the JPN is (and will remain) a relatively small acquirer of 
the relevant goods and services – with a market share of approx. 6% - meaning there is 
little likelihood prices could be driven below their competitive level. This was 
acknowledged in the Draft Determination.8 Moreover, this analysis is supported by the 
following: 

•  The potentially significant costs to the Applicants associated with implementing 
a joint refusal to deal (e.g. the need to source alternative supplies – which may or 
may not be possible – as JPN members cannot suspend the operations of their 
hospitals and aged care facilities, and/or the time cost and difficulty associated 
with each member of the bargaining group independently determining whether to 
participate) means any attempt to use it to extract unreasonable commercial 
terms is most unlikely. 

•  It is the JPN’s experience that any apparent ‘iconic’ status of particular hospitals 
in the eyes of Funding Organisation is not replicated in its dealings with large 
suppliers. Any such value is predominantly associated with the requirements and 
wishes of patients who are health fund members. In contrast, apart from the 
obvious commercial value associated with additional product demand, these 
hospitals do not necessarily represent ‘must have’ customers for large national or 
multi-national medical and surgical suppliers, let alone suppliers of stationery or 
banking services. As a result, the JPN members will not (when negotiating 
collectively) acquire any material market power that will enable them to suppress 
prices below the competitive level. 

•  The highly proscribed process for any joint refusal to deal includes a range of 
specific restrictions, including a limit on the size, scope and coverage of the 

                                                      
6 Successful collective bargaining will not produce a boycott of any unsuccessful suppliers, unless there 
is an “arrangement or understanding” between members of the bargaining group that they will not deal 
with any supplier other than the successful candidate. This is reflected in the fact that many entities 
seeking authorisations for collective bargaining (often in circumstances where they are likely to be 
dealing with multiple prospective suppliers) do not seek an exemption for exclusionary conduct. 
7 See Johnson & Johnson submission at p.2 and Symbion submission at p. 5  
8 See Draft Determination para. 141 
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bargaining group; an independent mediation process and turnover thresholds. 
Moreover, as strongly value-based organisations the JPN members have no 
intention of being punitive in their negotiations and have explicitly confirmed 
any hypothetical refusal to deal must only relate to the specified product category 
(or categories) that are the subject of the attempted collective negotiation. 

•  The JPN members can individually decide whether or not to participate in the 
collective boycott conduct, which would involve extended internal consultation 
with affected staff (including clinicians, who often have independent 
relationships with key medical and surgical suppliers). 

2.12 Finally, in relation to third parties to the JPN – supplier relationship, the Applicants 
submit that there will be limited (if any) additional costs imposed upon them as a result 
of the JPN Collective Boycott Proposal: 

• the fact that JPN members cannot suspend the operations of their hospitals and 
aged care facilities in order to implement any hypothetical boycott of goods or 
services means patients at their medical facilities are unlikely to be adversely 
impacted – indeed, as value-based organisations JPN members must always give 
precedence to clinical care and would not place that in jeopardy in the context of 
collective negotiations; and 

• it is difficult to imagine that buying power of the JPN’s magnitude could 
credibly “threaten the viability of” or “have a material adverse impact on” the 
majority of its top suppliers (or the entities that supply them), particularly where 
so many other significant buyers, such as public health purchasing authorities 
and other private hospitals and aged care facilities (at a minimum), will continue 
to operate unimpeded by this application.9 

3. Other Matters 

3.1 The Applicants note the following additional points, by reference to relevant 
paragraphs of the Draft Determination. 

3.2 Paragraph 71: The ACCC has stated it has “no evidence to suggest there is a 
significant disparity in bargaining power between RNN members and Funding 
Organisations”. The Applicants disagree. For example, they reject any implicit 
suggestion that small hospitals in country towns can have effective bargaining power. 
In the experience of the CNA this is simply not correct. Analysis of all existing RNN 
sites in metropolitan markets and those in regional markets clearly demonstrates that 
small hospitals in country towns do not have effective bargaining power. The analysis 
shows that, adjusted for patient acuity (that is, the relative differentials in the clinical 
complexity of hospital patients), RNN regional hospitals are paid on average 
approximately 10% less than RNN metropolitan hospitals. 

3.3 Paragraph 168: By way of correction, the initial authorisation application in 2004 was 
made under subsection 88(1) of the Act to: 

                                                      
9 See Symbion submission at p.7 (Importance of Catholic hospitals), Johnson & Johnson submission at 
p.2 and also PRS at section 5.3, Table 5 – this is quite a different scenario to that facing the 
Competition Tribunal in Re VFF Chicken Meat Growers’ Boycott Authorisation [2006] ACompT 2, 
where the Tribunal expressed concern regarding the creation of a ‘bilateral monopoly’. In this case, the 
collective conduct leaves untouched more than 90% of buyers (on a conservative estimate). 
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•  make or give effect to a contract, arrangement or understanding a provision of 
which is, or may be, an exclusionary provision within the meaning of section 45 
of the Act (then Form A); and 

•  make or give effect to a contract, arrangement or understanding a provision of 
which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act 
(then Form B). 

  

 


