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Ms Anna Giannakos  
Senior Project Officer  
Adjudication Branch 
Australian Competition & Consumer Commission 
GPO Box 3131 
CANBERRA   ACT   2601 
 

By email to: adjudication@accc.gov.au 

 

Dear Ms Giannakos 

 

MFAA Response to Two Submissions on the ACCC Draft Determination (A91396) on 
Reauthorisation of  MFAA Disciplinary Rules 

 

The following are comments by the Applicant in relation to issues raised in two late 
interested party submissions. 

 

Finance Sector Union (FSU) 

The ACCC has recognised in its draft determination that the MFAA Tribunal processes are 
fair.  The FSU is quite mistaken to think that MFAA members are not provided with detailed 
information about any complaint.  The MFAA Disciplinary Rules require a very high level of 
transparency, fairness and natural justice.  The Member complained of has all the material 
that is before the Tribunal.  The Member has several opportunities to respond to allegations 
– initially when the matter is investigated by the MFAA Investigating Officer, then to the 
Tribunal and again when and if the Tribunal determines that sanctions should be imposed. 

In relation to the point about applying sanctions to employers, the MFAA notes the 
suggestion.  This can only occur where the employer is an MFAA member.  The MFAA 
Tribunal has, in a number of cases, found employers vicariously liable for the conduct of 
employees. 

 

Finance Brokers Association of Australia (FBAA) 

The MFAA application does not seek the creation of the MFAA Tribunal, it has existed since 
2003. The Disciplinary Rules are not proposed as the FBAA states.  The regime has been 
authorised by the ACCC twice previously. 
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Further, as confirmed by ASIC, the MFAA regime adds ethical dimensions to the regulation 
of credit activities and the enforcement of misconduct.  It provides an added protection to the 
NCCP legislation. 

There is no lack of procedural fairness.  The FBAA appears to misunderstand the MFAA 
Disciplinary regime and its processes, which are disclosed in its published Disciplinary 
Rules.  The response to the FSU above outlines some of those processes. 

The Tribunal is at arm’s length to the MFAA and is very careful to be fair and impartial.  The 
Tribunal is about professional standards and hence promotes high industry standards 
through its decisions, particularly those that are made public.  

In relation to the publication of MFAA member’s names where a member is found to be in 
breach of the Disciplinary Rules, the MFAA is of the view that where there are serious 
breaches, these should be made public, but those that are less serious should not.  In 
addition, a breach of the MFAA’s Code of Practice may not necessarily be a breach of law, 
for example, a breach of the Code’s requirement for members to act with due skill, care and 
diligence. 

The MFAA is not aware of decisions that are inconsistent with ASIC decisions. There is a 
close working relationship between the Tribunal and ASIC.  

The FBAA suggestion for an industry-wide Tribunal effectively ignores the fact that between 
the regulatory enforcement activities of ASIC and those of the MFAA over its members, the 
large majority of industry participants are prepared to be subject to the higher and more 
rigorous professional standards set by the MFAA.   
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