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Summary 
 
The ACCC proposes to grant authorisation to a network of Catholic hospitals and 
aged care facilities to collectively bargain with Funding Organisations and 
suppliers of various goods and services, and to share information.   

The ACCC proposes to grant authorisation for 10 years. 

The ACCC does not propose to grant authorisation for the Joint Purchasing 
Network to collectively boycott suppliers. 

The Catholic Negotiating Alliance (CNA), comprising nine hospital and aged care 
service provider groups, is seeking authorisation for: 

 A network of Catholic hospitals to collectively negotiate with funding 
organisations - the Revenue Negotiation Network (RNN) 

 A Joint Purchasing Network (JPN) of Catholic healthcare facilities to collectively 
negotiate with suppliers of various goods and services and to potentially 
collectively boycott those suppliers, and 

 Members of the CNA to exchange aggregated revenue, activity cost and 
efficiency data for the purpose of benchmarking. 

The applicant submits that their governing arrangements inhibit Catholic hospitals and 
aged care facilities from merging their operations, which would have most likely 
occurred in a purely commercial environment. Therefore collective negotiations and 
information sharing is necessary for these organisations to operate efficiently in the 
absence of merging. 

Similar collective bargaining conduct was authorised in 2004, along with collective 
boycott conduct. The collective bargaining was authorised again in 2009, but boycotting 
was not.  

The CNA has provided evidence of public benefits being achieved from collective 
bargaining with health funds and suppliers under previous authorisations. 

Funding organisations 

In principle, there are significant public benefits from transaction cost savings in having 
a single Catholic hospital bargaining group rather than a large number of negotiations 
between funding organisations and individual hospital groups. However, the experience 
under previous authorisations suggests that funding organisations are unlikely to agree 
to collective price negotiations. The CNA has, however, successfully negotiated sets of 
standard non-price terms and conditions with a number of funding organisations. This 
has reduced the amount of time CNA members have spent in negotiations with funding 
organisations. The conduct is likely to also result in benefits by reducing the information 
asymmetries between hospitals and funding organisations, resulting in more efficient 
negotiated outcomes.  

Suppliers 

Members of the JPN seek to continue to collectively negotiate for a wide range of 
supplies, including medical, pharmaceutical, pathology, cleaning, catering, security, 
banking and energy. 
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Collective negotiation by the JPN is likely to deliver benefits from scale efficiencies and 
substantial cost savings by reducing the resources required and the number of parties 
with whom the JPN members and suppliers must negotiate.  However, these benefits  
may be reduced where the bargaining group comprises hospitals with substantially 
different needs. 

Authorisation is also sought to collectively boycott suppliers. The applicants argue that 
the public benefits described above are more likely to be achieved if members of the 
JPN can lawfully insist a supplier negotiate with their bargaining group. In seeking to 
reduce the risk of detriments flowing from boycotting, the applicants have set out a 
procedure, which precludes collective boycotts unless negotiations have failed and 
mediation has been unsuccessful, and the supplier must have annual Australian 
turnover of more than $5m or annual global turnover of more than $10m. Participation is 
voluntary for JPN members, with each CEO deciding whether its member organisation 
will participate in any proposed boycott. The Applicants also submit that its members 
will only ever represent a small portion of total purchases of hospital and other supplies 
in Australia – namely that it comprises less than 6% of a broader national health and 
aged care market. 

The ACCC considers that in some circumstances, collective boycotts may be necessary 
to facilitate the negotiation of efficient contracts and realise the public benefits of 
collective bargaining.   The threat of a collective boycott may facilitate the offer of more 
competitive prices from suppliers  than would occur with collective bargaining alone, 
allowing an expansion in the provision of services resulting in a more efficient outcome. 
However, collective boycotts can also result in economic harm to the target, the boycott 
participants and third parties, resulting in substantial detriment.  

While it may be the case that potential detriments from collective boycotts are reduced 
in circumstances where the JPN comprises a small proportion of the market, it also 
reduces any potential benefits, since the impact of any boycott is reduced. 

Based on the information before it, the ACCC is not satisfied that the JPN having the 
ability to boycott is likely to lead to more efficient outcomes.  To the extent the threat of 
boycott leads to the JPN securing lower prices, the ACCC considers this is likely to 
reflect a transfer of economic surplus from suppliers to JPN members (such that 
suppliers are worse off to the same extent members are better off) rather than 
representing an efficiency gain and an expansion in output. 

In circumstances where the Applicants have otherwise been able to achieve significant 
cost savings for JPN members through collective negotiations, the ACCC is not 
satisfied that the benefits from collective boycotts are likely to outweigh the detriments. 

Information sharing 

The CNA also sought authorisation to continue to share some cost and price data as 
well as aggregated revenue and activity data. The ACCC accepts that this is likely to 
result in benefits through hospitals’ ability to benchmark their performance against other 
member hospitals and aid ongoing performance improvements. It will also enable the 
CNA to advise members whether their levels of remuneration from funding 
organisations are in line with their peers and hence reduce the time spent in 
negotiations. 

For these reasons the ACCC is proposing to grant authorisation for 10 years to the CNA 
to collectively negotiate with Funding Organisations and with Suppliers (but not to 
boycott), and to share information in the manner described. 
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The application for authorisation 

1. On 9 December 2013, St Vincent’s Health Australia Limited (SVHA), lodged an 
application with the Australian Competition and Consumer Commission 
(ACCC)) to revoke authorisation A91099 and grant a substitute authorisation 
A91400 under section 91C(1) of the Competition and Consumer Act 2010 (the 
Act). 

2. On 26 February 2014, SVHA clarified the scope of the proposed conduct, 
including narrowing the scope of the proposed collective boycott 
arrangements, and some minor amendments.   

3. SVHA is seeking re-authorisation for a group of Catholic hospital, aged care 
and health related community care service providers, which together form the 
Catholic Network Alliance (CNA), to engage in the following arrangements: 

a. A network of Catholic hospital operators and their related bodies 
corporate (referred to as the Revenue Negotiation Network (RNN)), to 
collectively negotiate hospital and health care related funding 
arrangements with health and aged care funders, the Repatriation 
Commission and other government entities and third party/compensable 
organisations (Funding Organisations).  This will include sharing data 
among the RNN members (such as cost or price information) and 
reaching arrangements or understandings on the terms and conditions, 
including prices, for the supply of goods or services by any or all of these 
hospitals.  

b. A network of healthcare facility operators, including their related bodies 
corporate (referred to as the Joint Purchasing Network (JPN)) to: 

i. conduct joint negotiations by any or all of the JPN members with 
suppliers of goods or services, which will include sharing data 
among the JPN members (such as cost or price information) at any 
time and reaching arrangements or understandings on the terms 
and conditions, including prices, for the acquisition of goods or 
services by any or all of these healthcare facility operators, and  

ii. agree that the negotiation of acquisitions from suppliers occur only 
through some or all of the members of the JPN and upon terms 
agreed by those JPN members, any proposed boycott activity must 
only relate to the specific product category, or categories, that are 
the subject of the attempted collective negotiation and would not 
necessarily apply to all purchasing arrangements with the supplier 
company.  Collective boycott conduct is only sought in relation to 
suppliers with an annual Australian turnover of more than $5m, or 
an annual global turnover of more than $10m. 

c. Members of the RNN, including their related bodies corporate, (under the 
Hospital Benchmarking Network (HBN) Groups – HBN Clinical and HBN 
Operational – to exchange data, including aggregated revenue, and 
activity, costs and efficiency data for the purpose of benchmarking across 
all members of the RNN. 
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4. The CNA comprises nine Catholic hospital and aged care service provider 
groups and their related bodies corporate.1  A table identifying the facilities 
operated by current and potential members of the CNA is at Annexure 1. 

5. The operation of the CNA is governed by a “Heads of Agreement”2 and 
members must sign a “Participating Agreement”3.  The agreements establish 
the structure to facilitate the collective bargaining arrangements and provide for 
the CNA to be administered by SVHA on behalf of members. 

6. Under the proposed arrangements, the CNA has authority as a common agent 
to its members to conduct negotiations with Funding Organisations and 
suppliers of goods and services, manage the collection, distribution and 
exchange of cost, price, fee and other information between CNA members and 
manage the collection, presentation and distribution of information from CNA 
members to Funding Organisations.  

7. SVHA was authorised to engage in similar conduct in 2004 and 2009 and is 
seeking re-authorisation for 10 years. 

Interim authorisation 

8. The SVHA also requested interim authorisation in respect of the conduct 
authorised by the ACCC in 2009 under authorisation A91099 while the ACCC 
considers the substantive application for re-authorisation.  The request for 
interim authorisation did not include the proposal to engage in collective 
boycotts of suppliers. Interim authorisation was granted on 19 February 2014 
and remains in place until the date the ACCC’s final determination comes into 
effect or until the ACCC decides to revoke interim authorisation. 

Background and rationale for conduct 

9. SVHA submits that its experience in both the private and public sectors has 
shown that the complexities of administering modern hospitals and aged care 
facilities and the high level of fixed costs involved means that optimal 
outcomes can be achieved where hospitals and aged care facilities are able to 
work collectively to support highly specialised management teams and 
administrative facilities; negotiate with comparably powerful Funding 
Organisations; share costs by centralising “back end” resources; and access 
competitive input prices by combining purchases to negotiate volume 
discounts. 

10. SVHA contends that collaboration between Catholic hospital groups and aged 
care facilities is necessary for them to operate efficiently and effectively for the 
benefit of all Australians, while retaining their distinct forms of spiritual 
governance, congregationally-based stewardship and their distinct missions.  

                                                           
1
  A list of each of the CNA Group members is at Annexure 1 of this Draft Determination, and can also 

be found at paragraph 2.2 and Annexure 2 of the Applicant’s submission in support of its application. 
2
  Sisters of Charity Health Service Limited, Mercy Health & Aged Care Inc and Holy Spirit Care Services 

Limited, Heads of Agreement, 31 May 2004.  The Heads of Agreement is also referred to as the 
Governing Agreement. 

3
  The Participation Agreement is entered into by each member wishing to participate in the CNA. 
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SVHA submits that the proposed conduct allows these facilities to access 
some of the efficiencies able to be achieved in the “for profit” health sector in 
which it notes there has been a significant degree of consolidation over the 
past decade. 

11. SVHA also submits there has been significant consolidation in the private 
health insurer (PHI) sector and rapid structural changes over the past five 
years, with 15 per cent of PHIs that were for profit in 2006 increasing to 
approximately 70 per cent of PHIs for profit in 2012.  SVHA submits that in this 
environment, Catholic hospitals, or groups of hospitals can face a substantial 
imbalance of bargaining power when negotiating funding agreements with 
Funding Organisations. SVHA submits that it has become vital for the owners 
of Catholic health facilities to at least be able to meet any such power 
imbalance with a genuine group approach. 

Previous authorisations 

2004 Authorisations A30216 and A30219 (initial authorisation) 

12. SVHA has had a collective bargaining authorisation in place since 2004.4 At 

the time of its initial application, the SVHA (previously the Sisters of Charity) 
comprised 15 healthcare facilities, including seven private hospitals located 
across NSW, VIC, QLD and TAS which were owned by three different hospital 
groups - the Sisters of Charity, Mercy Health and Holy Spirit Services. 

13. The ACCC authorised five of the seven hospitals to collectively boycott 
Funding Organisations on the basis that four of the hospitals (which included 
the Mater Hospital, Sydney) were owned by the Sisters of Charity and were 
therefore lawfully able to agree to refuse to deal with Funding Organisations as 
they were related bodies corporate.   

14. Relevant to the ACCC’s consideration was that it had previously granted 
authorisation to St Vincent’s Private Hospital Sydney and the Mater Hospital to 
collectively boycott and collectively bargain in 2002.5  The fifth hospital in this 

group - St Vincent’s Private Hospital Sydney is a Sisters of Charity Hospital, 
although for historical reasons it is owned by the Sisters of Charity 
Congregation rather than the Sisters of Charity Health Services, and the Mater 
Hospital is one of the four hospitals that was owned by the Sisters of Charity 
Health Service and could lawfully engage in collective boycott conduct with its 
three related entities in any event. 

15. The remaining two private hospitals - St Vincent’s and Mercy Private Hospital, 
Melbourne and the Holy Spirit Northside Private Hospital, Brisbane - and any 
future members were not authorised to engage in collective boycotts with 
Funding Organisations. 

16. However, the JPN (which at that time included 15 healthcare facilities and 
hospitals) was authorised to both collectively bargain and collectively boycott 
suppliers as the ACCC considered that the group held a relatively small market 

                                                           
4
  Authorisations A930216 and A30219, Sisters of Charity Health Service Limited, 5 March 2004. 

5
  Authorisations A90770 & A90772, St Vincent’s Private Hospital & Ors, 13 June 2002, the ACCC 

authorised two hospitals - St Vincent’s Private Hospital, Sydney (owned by the Sisters of Charity 
Congregation) and Mater Hospital, North Sydney (owned by the Sisters of Charity Health Service Ltd) 
to act as a single commercial entity.   
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share and therefore the ability to drive prices for goods and services below 
competitive levels was negligible. 

2009 Authorisation A91099 (second authorisation) 

17. In 2008, the Applicants sought re-authorisation of the arrangements and again 
sought to be able to collectively boycott both Funding Organisations and 
suppliers. 

18.  In 2009, the ACCC re-authorised SVHA to collectively bargain with Funding 
Organisations and suppliers of various goods and services, and to share 
particular information for the purpose of benchmarking.6 

19. The ACCC denied authorisation to SVHA to collectively boycott Funding 
Organisations if collective negotiations failed, or Funding Organisations did not 
agree to participate in the information sharing arrangements because the 
ACCC was concerned that removing the discretion of Funding Organisations to 
collectively negotiate or facilitate the proposed information sharing 
arrangements, would distort market outcomes compared with those expected 
in efficient markets.  The ACCC was also concerned that the proposed 
boycotts might result in higher health insurance premiums for consumers, 
disrupt the availability of RNN hospital services to health fund members and 
disrupt the hospitals themselves.  

20. Following the draft determination, the Applicant withdrew its application to 
collectively boycott Funding Organisations. 

21. The ACCC also denied authorisation to the JPN to collectively boycott 
suppliers if collective negotiations failed.  The ACCC was concerned that faced 
with the threat of losing JPN members as customers, a supplier may be under 
increased pressure to accept terms and conditions that they otherwise would 
not in the absence of a threat of collective boycott and consequently 
significantly distorting market outcomes compared to those in efficient markets.  

22. The ACCC noted that suppliers for whom the JPN members are relatively 
important customers may be particularly vulnerable to the pressure imposed by 
the threat of a collective boycott.  The ACCC was also mindful of the Tribunal’s 
2006 decision denying authorisation for collective boycott in the VFF Chicken 
Growers’ matter.   

Market developments since 2009 

23. SVHA provided a table setting out the market share of the RNN by private 
overnight hospital beds, including actual and potential RNN members.  The 
table indicates there has been a small increase of 0.5 per cent in market share 
since the conduct was authorised in 2009.  SVHA also submits that the small 
increases in market shares in Queensland, South Australia and Tasmania (with 
the exception of the Canossa Private Hospital in Queensland) is due to the 
growth in hospital beds, rather than growth in the size of the membership. 

Submissions received by the ACCC 

24. The ACCC tests the claims made by the applicant in support of an application 
for authorisation through an open and transparent public consultation process.  

                                                           
6
  Authorisations A91099, St Vincent’s Health Australia Limited, 29 January 2009. 
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To this end the ACCC aims to consult extensively with interested parties that 
may be affected by the proposed conduct to provide them with the opportunity 
to comment on the application.   

25. The ACCC sought submissions from approximately 60 interested parties 
potentially affected by the application, including health funds, government 
departments, consumer organisations and a variety of suppliers. 

26. The ACCC received seven public submissions which are available from the 
ACCC’s public register.  These are discussed below as part of the ACCC 
evaluation. 

ACCC evaluation 

27. The ACCC’s evaluation of the proposed arrangements is in accordance with 
the relevant net public benefit tests7 contained in the Act. In broad terms, under 
the relevant tests the ACCC shall not grant authorisation unless it is satisfied 
that the likely benefit to the public would outweigh the detriment to the public 
constituted by any lessening of competition that would be likely to result, and 
that the conduct is likely to result in such a benefit to the public that it should be 
allowed to take place. 

28. In order to assess the effect of the proposed conduct and the public benefits 
and detriments likely to result the ACCC identifies the relevant areas of 
competition and the likely future should authorisation not be granted. 

The relevant areas of competition 

29. SVHA submits the relevant areas of competition are: 

a. The national market (or at least the state based markets) for the 
acquisition of hospital and health care related goods and services (e.g. 
hospital services, pathology, radiology etc) by relevant Funding 
Organisations (the Health Services Market), and 

b. Various markets for inputs jointly purchased by the JPN ranging from 
medical and surgical supplies to telecommunications and utilities services 
(the Joint Purchasing Markets). 

30. In relation to the Health Services Market, SVHA submits that while the ACCC 
has previously considered that the relevant areas of competition are the state 
markets for the acquisition of health services, Funding Organisations operate 
almost exclusively on a national basis, both in terms of marketing their health 
insurance products and negotiating with hospitals. 

Health services market 

31. While, the ACCC previously considered that there were a number of factors 
that might impact the ability of Funding Organisations to adopt a wholly 
national approach to their businesses, the ACCC understands that some 

                                                           
7
  Subsections 90(5A), 90(5B), 90(6) and 90(7).  The relevant tests are set out in Attachment A. 
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Funding Organisations have negotiated with hospital groups on a national level 
for private hospital operators with a multi-state presence.   

32. Accordingly, notwithstanding that members of the CNA are located in different 
areas and provide different services, the ACCC considers that the relevant 
area of competition may include national, state-based and local markets for the 
supply of private hospital and health care related goods and services to 
Funding Organisations. 

Joint purchasing markets 

33. In relation to the JPN, the ACCC notes that SVHA has sought authorisation to 
collectively bargain with and collectively boycott a wide range of suppliers of 
both medical and non-medical goods and services.  In this regard, SVHA 
submits that medical and surgical, pharmaceutical and diagnostic supplies 
(medical goods and services) are supplied to both public and private health 
care providers across not only hospitals, but the broader health market 
including day hospitals and medical centres. 

34. In relation to non-medical goods and services, such as stationary, furniture, 
banking and insurance services, these are not specific to hospitals nor the 
broader health market.  

35. The ACCC agrees that the geographic market for these products is likely to be 
national in most cases. 

The future with and without 

36. To assist in its assessment of the conduct against the authorisation tests the 
ACCC compares the likely future with the conduct that is the subject of the 
authorisation to the likely future without the conduct that is the subject of the 
authorisation. The ACCC will compare the public benefits and detriments likely 
to arise in the future where the conduct occurs against the future in which the 
conduct does not occur. 

37. SVHA submits that (Catholic) canon and civil law requirements can inhibit 
Catholic hospitals and aged care facilities from merging their operations, as 
would most likely occur in a purely commercial environment.  Therefore, if 
authorisation is not granted, SVHA submits that Catholic hospitals and aged 
care facilities will not be able to collaborate to the degree necessary to enable 
them to operate efficiently and effectively.   

38. SVHA submits that a number of members of the CNA are related bodies 
corporate and without authorisation they are most likely to engage in the 
proposed conduct within those smaller sub-groups, while CNA members who 
are not related bodies corporate would not be able to participate in the 
proposed conduct given the risks of breaching the Act.  SVHA submits that this 
is likely to have a negative impact on several facilities, which must be able to 
reach agreements with the private health insurers and their key suppliers to 
remain viable. 

39. In respect of collective boycotts, SVHA submits that if authorisation is not 
granted to this particular aspect of the proposed conduct that the JPN would 
continue to attempt voluntary joint negotiations with suppliers. However, for the 
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same reasons as above, this will be unlikely to realise the same degree of 
efficiencies as the large hospital groups with whom it competes (such as 
Healthscope and Ramsay). 

40. The ACCC considers the likely future without the conduct is that hospitals will 
individually negotiate with Funding Organisations and suppliers. Hospitals that 
are related bodies corporate are likely to negotiate as a group with Funding 
Organisations and suppliers of goods and services and may share information 
within those groups.  However, this is likely to occur without CNA assistance in 
providing aggregated data or revenue modelling, which may have a greater 
detrimental impact on some health facilities. 

Public benefit 

41. Public benefit is not defined in the Act. However, the Tribunal has stated that 
the term should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principle elements … the achievement 
of the economic goals of efficiency and progress.

8
 

42. SVHA submits that the proposed conduct will result in a number of 
demonstrable public benefits, including: 

 transaction cost savings and efficiencies for hospitals, Funding 
Organisations and suppliers 

 improvements in clinical procedures, and 

 broader social benefits via the charitable works engaged in by the CNA 
members. 

43. SVHA expects that the benefits of the proposed conduct will ultimately flow 
through to consumers in the form of lower out-of-pocket hospital expenses. 

Collective Bargaining by RNN with Health Funds 

44. The ACCC has previously recognised a range of public benefits that may arise 
from collective bargaining arrangements, including: 

 reduced transaction costs by streamlining the negotiation process 
(reduced resources – administrative, legal, financial and reduction in the 
number of negotiations)  

 reducing information asymmetries between the negotiating parties by 
facilitating input into the terms and conditions from all members of the 
bargaining group 

 reducing an imbalance of bargaining power of the members of the 
bargaining group, which—in certain circumstances—can lead to more 

                                                           
8
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling 

Association Ltd (1976) ATPR 40-012 at 17,242. 
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efficient outcomes, including efficiency enhancing investments that may 
not otherwise be made. 

45. These types of public benefits can improve the efficiency of contractual 
arrangements leading to improved market outcomes. 

46. The ACCC’s assessment of the likely public benefits from the proposed 
conduct follows. 

Transaction cost savings and efficiencies 

47. SVHA submits that in respect of both the RNN and the JPN, the proposed 
conduct will result in cost savings from the rationalisation of negotiations and 
reduced costs for the acquisition of the information necessary to make an 
informed choice. 

48. In respect of the RNN, SVHA submits that cost savings will result from reduced 
transactions and associated support tasks.   

49. Medibank Private submits that, in principle, it is not opposed to collective 
negotiations as they are capable of resulting in transaction cost savings and 
efficiencies. However, it considers that SVHA has overstated these benefits 
because of the lack of homogeneity amongst Catholic hospital groups.  
Medibank submits that funding terms and conditions typically differ from 
hospital group to hospital group, reflecting factors such as cost structures, 
service breadth, geography and contracting preferences.  Medibank submits 
that this means that the negotiation process could not be effectively 
rationalised as one-on-one discussions across a range of issues will still be 
required with different hospital groups. 

50. BUPA queries whether there is sufficient evidence of the claimed public 
benefits as previous authorisations have not been utilised, or utilised to a 
limited degree. That is, BUPA submits that agreements continue to be 
negotiated along state and hospital group lines and as such there is no basis 
for the claimed public benefits.   

51. SVHA submits that even though it has been unable to collectively bargain with 
Funding Organisations on a national level in relation to price, it has been 
successful in negotiating sets of standard non-price terms and conditions with 
multiple Funding Organisations.  SVHA submits that these standards can now 
be used at the discretion of RNN members as the starting point for negotiations 
with relevant Funding Organisations. 

52. SVHA submits that it hopes to continue to approach Funding Organisations 
with voluntary proposals to directly negotiate price terms, at least on behalf of 
subsets of RNN members. 

53. The ACCC notes submissions from interested parties that hospitals are not 
homogenous and collective negotiations with Funding Organisations have not 
yet occurred on a national level. 

54. However, the ACCC understands that some Funding Organisations have 
negotiated contracts on a national basis with private hospital operators that 
have a multi-state presence.   
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55. Even where collective negotiations are conducted at a state level, or where the 
parties develop sets of common terms and conditions, the ACCC considers 
that this can still generate transaction cost savings by reducing the number of 
negotiations and administrative resources required to reach agreement and by 
having more efficient input into contracts that might not occur if contracts were 
negotiated on an individual hospital or hospital group basis. 

56. In this regard, the ACCC notes that SVHA intends to continue to engage 
Funding Organisations in discussions to further progress sets of standard non-
price terms and conditions, and will continue to approach Funding 
Organisations, where appropriate, with voluntary proposals to directly, 
collectively negotiate price terms for at least subsets of RNN members.   

57. The ACCC considers that transaction cost savings are likely to arise from the 
CNA collectively bargaining with Funding Organisations on a national level, 
although the differences in hospital structures, quality, cost structures, service 
breadth, geography and contracting preferences may limit these savings. 

58. SVHA submits that cost savings will result in broader public benefits due to the 
not-for-profit nature of CNA members and the charitable works they undertake. 
SVHA states that any efficiencies and associated cost savings from the 
proposed conduct will serve to enhance the delivery of these services and the 
welfare of the communities being served. 

59. The ACCC acknowledges the work undertaken by Catholic hospitals and 
health facilities in providing services that may not otherwise be available to 
surrounding communities and considers that transaction cost savings and 
efficiencies may be used to continue or extend the charitable works performed 
by CNA members. 

60. Accordingly, the ACCC has placed greater weight on the transaction cost 
savings and efficiency benefits. 

Addressing information asymmetries 

61. SVHA claims there are substantial information asymmetries when seeking to 
negotiate revenue agreements on which their viability and ability to invest in 
staff and facilities depends.  SVHA submits that Funding Organisations 
increasingly employ specialist negotiators and use complex revenue models 
which differ from fund to fund.  SVHA submits that the cost for an individual 
RNN member to perform analyses across the wide variety of differing, non-
standard and complex business rules and terms and conditions used by 
Funding Organisations in their funding arrangements is prohibitively expensive.  
SVHA submits that the services the CNA provides (such as revenue modelling) 
enables individual RNN members to reduce information asymmetries and 
realise cost savings. 

62. Medibank disagrees that Catholic hospitals are at a disadvantage because 
private health insurers employ specialist negotiators and use complex revenue 
models.  Medibank submits that in its experience Catholic hospital groups are 
sophisticated negotiators capable of understanding Medibank’s funding models 
and achieving highly competitive outcomes on a bilateral basis, with minimal or 
no CNA assistance. 
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63. The ACCC understands that not all hospitals have the capacity to gather and 
analyse data to enable them to undertake effective or efficient negotiations with 
Funding Organisations.  The ACCC considers that enabling the CNA to gather 
relevant information from the network of hospitals may allow them to generate 
more accurate revenue models and bargain successfully for more appropriate 
terms and conditions.  The ACCC considers that this is likely to result in a 
benefit by reducing information asymmetries and facilitating agreements 
between hospitals and Funding Organisations that will produce more efficient 
outcomes. 

Reducing an imbalance of bargaining power 

64. SVHA notes the consolidation of private health insurance funds over the past 
eight years, with the number of health funds reducing from 91 in 1996 to 34 in 
June 2013.  Moreover, SVHA submits that in parallel with this consolidation 
trend, there has been a change in the market share of funds that are “for profit” 
compared to those that are “not for profit”, with “for profit” obtaining a 70 per 
cent share of the market in 2012 compared to a 15 per cent share in 2006. 

65. SVHA submits that in this environment, Catholic hospitals, or groups of 
hospitals can face a substantial imbalance of bargaining power when 
negotiating funding agreements with Funding Organisations. SVHA submits 
that it has become vital for the owners of Catholic health facilities to at least be 
able to meet any such power imbalance with a genuine group approach. 

66. Medibank submits there is no evidence to support the view that RNN members 
are at a disadvantage due to an imbalance of bargaining power. Rather, 
Medibank argues that RNN members are large private hospital groups in their 
own right and they operate a number of high profile “iconic” hospitals that are 
in high demand by private health insurance members, and often have strength 
in regional areas which provides them with significant countervailing power. 

67. Medibank also disagrees with SVHA’s claim that Catholic hospitals must 
negotiate with Funding Organisations to remain viable.  Medibank considers 
that it would be feasible for Catholic hospitals to bypass Medibank and instead 
rely on the “second tier” benefits regime.  This regime requires private health 
insurers to reimburse a non-contracted private hospital in respect of treatments 
of that health insurer’s members for 85 per cent of the average charge for the 
equivalent treatment under that Funding Organisation’s negotiated 
agreements. Moreover, Medibank submits that this is a particularly viable 
option for CNA members that operate “iconic” facilities. 

68. BUPA submits that any cost savings arising from collective bargaining are 
likely to be negated by higher industry costs and higher premiums. BUPA 
argues this is because any savings made from increased market power in 
negotiations can add significant costs to the consumer where even small 
increases in the benefits paid by BUPA can more than counteract any 
administrative cost savings for the CNA. 

69. Moreover, BUPA submits that CNA members are already some of the highest 
paid hospital groups and this process only results in increased costs to the 
fund and increased premiums for BUPA members. 

70. The ACCC has recognised that improving the bargaining power of members of 
a bargaining group may only result in a redistribution of income without 
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increasing output towards more socially desirable levels. In other 
circumstances, however, it can enhance efficiency through investment to 
increase production or the provision of services to a more socially desirable 
level.     

71. In this instance, the ACCC has no evidence to suggest there is a significant 
disparity in bargaining power between RNN members and Funding 
Organisations.  RNN members earn the majority of their revenue from private 
hospital patients and Funding Organisations require access to those hospitals 
for their fund members.  

72. Moreover, both parties risk detriment if they fail to reach an agreement, either 
by losing patients to an alternative hospital with lower or no out of pocket 
expenses, or to another fund that has an arrangement with the relevant 
hospital or hospital group with lower or no gap fees. Accordingly, the ACCC 
would expect that generally, reaching a funding agreement is in the interests of 
both RNN members and Funding Organisations. 

73. Similarly, the ACCC has no evidence to suggest that the viability of RNN 
members would be at risk if they were unable to collectively bargain with 
Funding Organisations.  In particular, the ACCC notes the RNN includes a 
number of “iconic” hospitals that are considered ‘must haves’ by private health 
funds. 

Collective bargaining by JPN with suppliers 

74. SVHA submits that centralising negotiations with suppliers will generate 
transaction cost savings from decreased hours spent engaging with third party 
suppliers and reduced costs in seeking professional advice associated with 
negotiations, as well as providing access to volume discounts and the 
opportunity to develop standard form contracts for the JPN. 

75. SVHA submits that it has negotiated contracts with many major suppliers since 
it was established and these have resulted in significant cost savings for JPN 
members. 

76. SVHA submits that as staff transition from one facility to another (from time to 
time) cost savings may also be realised if JPN members utilise the same 
product across locations – this would allow more efficient and consistent 
education and training for staff and reduce confusion and possible incorrect 
use.  Further, SVHA submits that savings could be made by rationalising 
product lines, systems, policies/procedures and equipment/technology 
procurements. 

77. Symbion submits that Catholic hospitals present a sophisticated customer with 
dedicated procurement teams who are highly experienced at negotiating 
commercial agreements. 

78. Moreover, Symbion submits that it is sceptical that collective negotiations will 
result in the size and scope of the claimed cost savings and efficiencies.  
Symbion submits that Catholic hospital groups and individual Catholic hospitals 
negotiate with pharmaceutical wholesalers on a bilateral basis; Symbion 
believes this partly reflects the fact that JPN members are not an homogenous 
bloc and they have different requirements which also impacts Symbion’s cost 
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to serve – such as location and access which can impact delivery frequency 
and timing.   

79. Symbion further submits that even with effective coordination, single template 
agreements and common pricing are highly unlikely to be feasible and are 
more likely to add another layer to negotiations. 

80. Johnson & Johnson Medical and Janssen-Cilag jointly submit that they 
recognise collective bargaining can result in efficiencies and they generally 
have constructive negotiations with the CNA. 

81. The Medical Technology Association of Australia accepts that the JPN should 
be authorised to collectively bargain with suppliers of various goods and 
services. 

82. SVHA acknowledges that some suppliers have unique supply arrangements 
with particular JPN hospitals or hospital groups that would need to be taken 
into account in the context of a collective negotiation.  However, SVHA submits 
that unique supply chains of pharmaceutical wholesalers such as Symbion’s 
should not be seen as reflective of all JPN supply arrangements.  In any event, 
SVHA submits that the JPN standard terms and conditions contain the 
flexibility to accommodate “one-on-one” requirements and does not necessarily 
mean that benefits could not be achieved. 

83. The ACCC accepts SVHA’s submission that it has achieved substantial cost 
savings and volume discounts due to the greater economies of scale 
achievable by collectively negotiating with suppliers,  This is supported by 
confidential information provided by SVHA in relation to some of the supply 
agreements it has negotiated. 

84. While the bargaining position of the JPN with various suppliers of goods and 
services is not clear, the ACCC considers that SVHA’s estimate that it has a 
5.9 per cent market share of public and private hospital and aged care beds 
and is therefore a very small purchaser of the various goods and services 
indicates its bargaining power is limited. 

85. The ACCC also recognises that hospital requirements, such as delivery time 
and frequency, may vary and notes SVHA’s claim that there is sufficient 
flexibility built in to standard terms and conditions of supply contracts.  In 
particular, the ACCC recognises that pharmaceutical wholesale arrangements 
are not necessarily reflective of all JPN supply arrangements.  Nevertheless, 
while there may be some variation in the requirements of individual members 
of the JPN, the ACCC considers that collective bargaining is likely to result in 
transaction cost savings for both the JPN and suppliers by reducing the time, 
resources and number of parties with whom the supplier and individual hospital 
groups must deal. 

86. However, the ACCC considers that transaction cost savings and economies of 
scale are likely to be greater where the CNA collectively bargains with 
suppliers when representing hospitals with similar requirements. 

Collective boycott by JPN 

87. SVHA submits that the best way to ensure Catholic hospitals are able to 
operate efficiently and effectively while retaining their distinct forms of spiritual 
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governance and missions is to, among other things, enable JPN members to 
collectively boycott suppliers. 

88. SVHA submits that the benefits from collective bargaining are more likely to be 
achieved, or achieved to a greater extent, if members of the JPN can lawfully 
insist a supplier negotiate with a nominated group in certain circumstances. 

89. SVHA notes that the CNA previously had the ability to do this under the 2004 
Authorisation but it was not utilised.  However, SVHA submits that it has 
encountered some difficulties in achieving maximum benefits under the 2009 
Authorisation. 

90. Further, SVHA submits that the threat of a collective boycott will minimise 
instances of protracted negotiations and the “divide and conquer” strategies 
employed by some suppliers. 

91. The ACCC considers that in some circumstances, collective bargaining may be 
insufficient to address market failures and a collective boycott (or the credible 
threat of a boycott) may result in benefits by facilitating negotiation of more 
efficient contracts.  

92. For example, collective boycott may lead to more efficient contracting if there 
are still information asymmetries between the bargaining group and the target 
even after collective bargaining, where information has been withheld that is 
necessary to conclude negotiations. 

93.   The ACCC considers SVHA has not made compelling arguments for the need 
to collectively boycott suppliers, as it has not provided any substantiation of the 
additional efficiency benefits (beyond the collective bargaining outcomes that it 
has been able to achieve under the current authorisation) that a collective 
boycott is likely to provide. The ACCC also notes that SVHA has stated that it 
has had very successful collective negotiations with suppliers, and has 
achieved significant transaction cost savings and efficiencies. 

94. In any event, the ACCC notes SVHA’s submission that the JPN comprises a 
very small proportion of all relevant markets. This suggests that the JPN may 
not be able to credibly threaten to collectively boycott suppliers and thus 
potentially realise any additional public benefits that cannot be achieved 
through collective bargaining alone.  

95. In these circumstances, the ACCC considers there are likely to be little, if any, 
public benefits from the proposed collective boycott conduct. 

Information sharing 

96. SVHA submits that it is seeking re-authorisation to continue to share 
information between members of the RNN.   

97. In particular, SVHA seeks authorisation to allow the CNA to continue to provide 
the following services in respect of information sharing: 

a. comparative health fund key performance indicators (KPIs), where not 
impeded by confidentiality restrictions imposed by Funding Organisations 

b. benchmarked revenue, activity, costs and efficiency data within and 
across the collective group and activity against CNA generated and 
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publicly available KPIs (this service has recently been consolidated under 
two groups  -HBN Clinical and HBN Operations) 

c. access to standard industry documents (eg, prosthesis schedules and 
circulars) 

d. access to analysis of Private Health Insurance Administration Council 
(PHIAC) data, analysis of National Hospital Cost Data Collection 
(NHCDC) data and facilitation of cost data submissions to NHCDC, and 

e. industry intelligence. 

98. SVHA submits that the HBN groups develop and implement a set of KPIs to 
enable the sharing of benchmarking information and promote clinical, quality, 
safety and operational best practice across CNA hospitals.  SVHA submits that 
the data exchange envisaged is that of revenue data of RNN members 
aggregated and benchmarked. 

99. SVHA submits that the exchange of information and the effective identification 
and benchmarking of best practices across the network of CNA hospitals 
directly contributes to the public benefit of improvements in clinical and 
corporate learning, including increasing the hospital’s operational efficiencies 
and identifying such things as inappropriate pricing. 

100. SVHA also submits that information sharing has enabled the JPN to identify 
product categories and suppliers suitable for collective negotiations which has 
resulted in considerable cost savings. 

101. BUPA submits that it is unaware of any examples of instances in which CNA 
members’ increased collaboration over the past ten years of authorisation has 
improved clinical procedures and quality outcomes. 

102. SVHA subsequently provided examples of improvements attributable to 
information sharing, including a decline in the rate of “surgery site infections 
deep cardiac” at a metropolitan hospital and a decline in the rates of 
Staphylococcus aureus bacteraemia and Clostridium difficile. 

103. The ACCC considers that information sharing may assist hospitals to identify 
and benchmark best practices which will enable hospitals to improve clinical 
quality and safety.  To the extent that this occurs as a result of the proposed 
arrangements, it constitutes a significant public benefit.  In relation to sharing 
revenue and cost data, the ACCC considers that sharing of such information is 
an inherent aspect of collective bargaining and it is likely to result in benefits by 
reducing information asymmetries and assisting CNA members to have more 
effective input into contracts with Funding Organisations and suppliers. 

ACCC conclusion on public benefits 

104. The ACCC accepts that collective bargaining with Funding Organisations, 
particularly on a national level, is likely to result in benefits from transaction 
cost savings.  Sharing information and providing modelling services may 
reduce information asymmetries and assist the CNA to negotiate more efficient 
contracts with Funding Organisations. 
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105. The ACCC also considers that transaction cost savings and efficiencies from 
greater economies of scale are likely to result from collective negotiations with 
suppliers of a broad range of goods and services. 

106. The ACCC places significant weight on these benefits, recognising that CNA 
members provide valued charitable services – and that these efficiencies and 
savings will enable greater provision of these services. 

Public detriment 

107. Public detriment is also not defined in the Act but the Tribunal has given the 
concept a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the 
achievement of the goal of economic efficiency.

9
 

108. In assessing the likely public detriment that may be generated by the proposed 
arrangements, the ACCC will consider the detriment associated with the 
proposed collective bargaining, information sharing and collective boycott 
arrangements separately. 

The proposed collective bargaining arrangements 

109. Collective bargaining can promote more efficient contracts and market 
outcomes by addressing potential market failures associated with high 
transaction costs, incomplete information and market power.  However, 
collective bargaining can also impose costs which may offset some or all of 
these efficiency gains: 

 Increased potential for coordination and information sharing between 
members of the bargaining group beyond that necessary to improve the 
efficiency of contracting. 

 Changing bargaining power in ways that favour the bargaining group and 
reduce the efficiency gains from collective bargaining which may reduce 
the size of the available surplus. 

 Collectively negotiated outcomes may reflect the needs of the ‘average’ 
member of the bargaining group which may shield inefficient members and 
distort investment decisions leading to a reduction in efficiency. 

The RNN 

110. SVHA submits that there will be no lessening of competition as a result of the 
continuation of the RNN collective negotiation arrangements because: 

a. nationally, the share of private beds held by CNA members is modest 
(26.3% with only an additional 0.5% taking into account the proposed 
potential members) 

                                                           
9
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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b. there are a number of large national competing hospital groups with 
significant market share of private hospital beds – Ramsay (26%), 
Healthscope (14%) and HealtheCare (5%) 

c. many of the Funding Organisations with whom the RNN negotiates have 
considerable market shares with the five top funds comprising 83.2 per 
cent of the national market, with two of those funds Medibank and BUPA 
comprising almost 60 per cent of the national market 

d. there has been no impact on the profitability of the major Funding 
Organisations as a result of the 2009 Authorisation 

e. it is in the interests of both the RNN and Funding Organisations to 
maximise their availability to consumers by entering into multiple 
contracts – ie hospitals with multiple health funds and health funds with 
multiple hospitals 

f. collective negotiations is voluntary for both Funding Organisations and 
CNA members 

g. large Funding Organisations are price makers and RNN members 
individually are price takers. 

111. SVHA submits that even if state based markets are assumed, there will be no 
lessening of competition from a continuation of collective negotiations as there 
are competing hospital groups with significant market shares in all relevant 
states.  SVHA provided the table below showing its comparative market shares 
by private hospital beds by state. 

Table 1: Private Hospital Bed Shares, Nationally and by State/Territory10 

Hospital 
Group 

NSW 
& 

ACT NT QLD SA TAS VIC WA Total 

Cabrini Health - - - - - 10.1% - 2.7% 

Catholic 
Healthcare 

1.7% - - - - - - 0.5% 

Mercy Central 
Queensland 

- - 5.4% - - - - 1.3% 

Mater North 
Queensland 

- - 3.4% - - - - 0.8% 

Mater Brisbane - - 9.1% - - - - 2.2% 

MercyCare  - - - - - - 7.5% 1.0% 

SJGHC 2.4% - - - - 10.0% 35.9% 8.0% 

SVHA 6.6% - 8.3% - - 6.6% - 5.5% 

LCMHC 5.1% - - 23.1% 58.2% - - 4.4% 

CNA Members 15.9% - 26.2% 23.1% 58.2% 26.7% 43.4% 26.3% 

St Vincent’s 
Lismore* 

1.2% - - - - - - 0.3% 

Canossa* - - 1.0% - - - - 0.2% 

Epworth - - - - - 16.3% - 4.4% 

                                                           
10

  St Vincent’s Australia Health Limited, submission in support of application at p.36 
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Hospital 
Group 

NSW 
& 

ACT NT QLD SA TAS VIC WA Total 

HealtheCare 8.2% - 3.5% - 7.4% 5.9% - 4.7% 

Healthscope 17.6% 
100.0

% 
8.8% 30.0% 30.7% 19.1% 6.2% 16.1% 

IPHA 1.1% - - - - - - 0.3% 

Macquarie 3.3% - - - - - - 0.9% 

Ramsay 30.6% - 30.7% 6.7% - 17.4% 39.0% 25.6% 

SAN 5.7% - - - - - - 1.5% 

Other 16.4% - 29.7% 40.2% 3.7% 14.6% 11.5% 19.7% 

All Other 84.1% 
100.0

% 
73.8% 76.9% 41.8% 73.3% 56.6% 73.7% 

TOTAL 
100.0

% 
100.0

% 
100.0% 

100.0
% 

100.0% 
100.0

% 
100.0% 100.0% 

Source: CNA, DoHA (numbers may not add up due to rounding). 
  * Potential CNA members. 
 

112. Private Healthcare Australia (PHA) is concerned that increasing the size of the 
CNA bargaining group beyond its current membership could substantially 
impact the ability of health funds to negotiate terms and result in anti-
competitive conduct.  PHA submits that conditions should be imposed limiting 
the size of the bargaining group. 

113. In this regard, the ACCC notes that the Governing Agreement prohibits any 
new members from joining the CNA if it would cause the group to exceed a 40 
per cent share of the market for private hospital beds.   

114. Medibank submits that in aggregate, hospital groups participating in the CNA 
account for 26.3 per cent of all private hospital beds in Australia. If all members 
of the CNA participated in collective negotiations, Medibank submits they 
would represent a bloc larger than Ramsay, Healthscope or HealtheCare (the 
three largest private hospital networks on a national basis). 

115. In addition, Medibank submits that CNA members are large private hospital 
groups in their own right and they operate a number of high profile “iconic” 
hospitals that are in high demand and often have strength in regional areas 
which provides them with significant countervailing power. 

116. In that context, Medibank expects that it and other Funding Organisations 
would have a relatively weak bargaining position. 

117. The ACCC recognises the importance of “iconic” hospitals to health funds due 
to their specialty, quality or location and the presence of these hospitals may 
enhance the bargaining power of the RNN. This has the potential to force the 
Funding Organisations to offer the same contract terms to all hospitals in the 
group or enter into contracts with other members of the group with which they 
might not otherwise deal. This is less likely to occur where the arrangements 
are genuinely voluntary. 

118. The ACCC considers that any detriments arising from the arrangements are 
likely to be limited.  In particular, collective bargaining in respect of Funding 
Organisations and RNN members is voluntary and there is no evidence of a 
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significant disparity in bargaining power between RNN members and Funding 
Organisations.   

The JPN 

119. With respect to medical goods and services, SVHA submits that they are 
supplied to both private and public health and aged care providers across not 
only hospitals but a broader national health market that also includes day 
hospitals and medical centres. SVHA submits that it represents a small buyer 
within this “market” - even on a conservative view, SVHA submits that the JPN 
has approximately 5.9 per cent of the share of beds in this market.  

 
Table 2: National Share of Hospital & Aged Care Beds11 

Hospital Group 

National 

Private Beds 

National 

Public Beds 

National 

Aged Care 

(and related) 

Beds 

Total 

National 

Beds 

Current JPN 
Members 26.3% 3.7%* 3.4% 5.9%* 

Potential JPN 
Members 0.5% 0.8% 1.0%^ 0.9%^ 

All Other, 
including: 73.2% 95.5% 95.6% 93.2% 

Healthscope 16.1% – – – 

Ramsay 25.6% – – – 

Total 100.0% 100.0% 100.0% 100.0% 

Source: CNA; DoHA; Catholic Health Australia, Information Report: Growing and Sustaining Our 
Ministries, Final Report, 16 July 2010 (p. 13).   

* This figure includes SJGHC Midlands public/private hospital which is currently being built in WA 
and will be operational in late 2015. ^ This figure does not include some aged care bed facilities 
operated by the Catholic Diocese of Lismore (see Annexure 2).  

 

120. Moreover, SVHA submits that suppliers of medical goods and services are 
generally large (often multi-national) corporations with significant countervailing 
power such that the JPN is likely to represent only one of many actual or 
potential customers – for example, SVHA referred to Johnson & Johnson, 
Baxter Healthcare and GE Medical systems. 

121. In relation to non-medical goods and services (such as insurance, banking, 
furniture and so on), SVHA submits that these are not specific to the broader 
health market. Therefore the arguments in relation to medical goods and 
services apply with at least equal force. 

122. The ACCC considers there are a number of factors that will limit any anti-
competitive detriment from the proposed collective bargaining arrangements 
between JPN and suppliers.    

                                                           
11

  St Vincent’s Health Limited, submission in support of application at p.40. 
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123. The ACCC considers that any detriment arising from the proposed collective 
bargaining (including any lessening of competition) is likely to be limited where 
the bargaining is voluntary and where the group comprises a small proportion 
of relevant markets. The target suppliers have the ability to still seek to deal 
individually with the applicants and appear to have a number of alternative 
acquirers of their goods or services. 

124. As discussed below in relation to the proposed collective boycott arrangement, 
a number of interested parties have raised concerns about whether collective 
bargaining will be truly voluntary if there is a threat of a collective boycott. 

The proposed collective boycott arrangements 

Amended boycott arrangements 

125. SVHA seeks authorisation to engage in collective boycott activity with respect 
to suppliers of goods and services.  On 26 February 2014, SVHA confirmed 
that it does not seek authorisation to engage in collective boycott conduct with 
respect to the RNN and its dealings with Funding Organisations. 

126. At that time, SVHA also advised the ACCC that the CNA had proposed further 
restrictions around the application to engage in collective boycott activity, 
including that any boycott must only relate to the specific product category (or 
categories) that are the subject of the attempted collective negotiation, and it 
would not necessarily apply to all purchasing arrangements with the supplier 
company.   

127. In addition, in order to protect small to medium suppliers, SVHA proposes that 
the CNA only seeks authorisation for collective boycott action in respect of 
suppliers with either an annual Australian turnover of more than $5m, or an 
annual global turnover of more than $10m.   

128. In light of the proposed changes, SVHA provided a revised JPN collective 
boycott procedure.  This is set out at Annexure 2. The boycott procedure 
provides that, among other things, the CNA would not commence any 
collective boycott activity until after the parties had attended mediation.VHA 
submits that information sharing and collective bargaining has enabled the JPN 
to make considerable savings for its members, however, SVHA claims that 
some organisations have been reluctant to collectively negotiate with the JPN 
which has limited the ability of the JPN to utilise the full scope of the 2009 
Authorisation. 

129. SVHA proposes a procedure to be followed in the event it may wish to 
collective boycott a particular supplier.  SVHA notes that it has previously been 
authorised to engage in collective boycott conduct in 2004 but a similar 
procedure was never utilised. 

130. SVHA submits that authorisation for collective boycott conduct will not lessen 
competition in any affected market or that any supplier will be vulnerable to 
increased pressure to accept terms and conditions, including price.   
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The acquisition of medical goods and services 

131. As noted earlier, SVHA submits that in relation to Joint Purchasing Markets, 
JPN members collectively will only ever represent a small buyer in the broader 
health market – comprising a maximum of 5.9 per cent.   

132. SVHA submits that there are alternative acquirers of the products and services 
supplied by those businesses that JPN members propose to negotiate with, 
and in the private sector the preferences of visiting medical officers (VMOs) 
influences the clinical consumables used in theatres and procedure suites, so 
vendors will often market directly to VMOs.   

133. Symbion opposes the application for collective boycott conduct.  In particular, 
Symbion notes the lack of public information about the JPN’s need for 
collective boycotts and advised that it has never been approached to 
participate in collective negotiations with the JPN.  

134. Symbion argues that the threat of a collective boycott is itself sufficient to 
materially alter relative bargaining power of the parties to the negotiation. 

135. Moreover, Symbion raised concerns that the proposed JPN boycott procedures 
are incapable of providing any comfort to suppliers that boycott powers would 
not be used inappropriately.   

136. Johnson & Johnson Medical Pty Limited and Janssen-Cilag Pty Limited 
provided a joint submission.  Both parties do not object to re-authorisation of 
the collective bargaining arrangements, recognising that it can result in 
efficiencies.  However, the parties are concerned with the application to 
engage in collective boycott conduct with suppliers, particularly if authorisation 
was granted for this conduct for ten years. 

137. The Medical Technology Association of Australia considers that SVHA has not 
established a sound case for authorising collective boycott conduct. 

The acquisition of non-medical goods and services 

138. In respect of non-medical goods and services, SVHA submits they are not 
specific to the broader health market and will most likely include a range of 
non-hospital and non-health consumers.  For example, SVHA noted 
telecommunications, furniture and legal services.  Moreover, SVHA submits 
that some of the suppliers of non-medical goods and services are large 
companies with significant countervailing power. Therefore, SVHA submits that 
the arguments in relation to medical goods and services will apply with at least 
equal force. 

ACCC view 

139. While collective boycotts can potentially enable the efficiencies from collective 
bargaining arrangements to be realised, they also have the potential to 
significantly harm the target, the boycott participants and third parties and may 
therefore lead to substantial public detriment. 

140. By threatening to impose costs on the target (for example, through lost 
revenue) the credible threat of collective boycotts can remove the discretion of 
the target to participate in collective bargaining.  Faced with the threat of loss 
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of revenue from the bargaining group, the target will be under increased 
pressure to accept the terms and conditions of the bargaining group. 

141. The ACCC notes the concerns raised by interested parties and acknowledges 
that some suppliers may be under increased pressure to enter into agreements 
with the JPN that they otherwise might not which may reduce efficiencies and 
distort market outcomes.  However, the JPN appears to be a small acquirer of 
goods and services, including medical goods and services and therefore the 
likelihood that it would be able to drive prices below competitive levels is 
reduced.   

142. The ACCC accepts that the procedure proposed to be followed prior to 
implementing any boycott (including mediation) and the $5m and $10m 
turnover thresholds for targets would reduce likely detriments. 

143. Nevertheless, the ACCC considers that a collective boycott in these 
circumstances can still result in detriments by imposing costs on the members 
of the JPN, and potentially on patients at their medical facilities and third 
parties – such as entities that provide goods or services to a boycotted 
supplier. 

144. The ACCC welcomes further information on this issue. 

The proposed information sharing arrangements 

145. SVHA is seeking re-authorisation to continue to share information between 
members of the RNN.   

146. SVHA submits that the regular data exchange envisaged is that of revenue 
data of RNN members aggregated and benchmarked. 

147. SVHA submits that there will be no detriment from information sharing as: 

a. while revenue modelling is undertaken, Funding Organisation price 
schedules are not shared or compared between RNN member hospitals 

b. it is an inherent aspect of collective bargaining 

c. it is unlikely to enhance the ability of a hospital to achieve a desired 
negotiation outcome – ie it depends on factors which are not related to 
information sharing 

d. it will not enhance the bargaining position of hospitals in collective or 
individual negotiations with Funding Organisations as both parties have 
an incentive to enter into multiple contracts, and 

e. aspects of the information sharing arrangements are voluntary for 
Funding Organisations who can impose confidentiality obligations on their 
hospital and health care related funding arrangements with individual 
hospitals. Funding organisations can genuinely choose whether to 
facilitate the proposed information sharing or not. 

148. Medibank accepts that information sharing is an inherent aspect of collective 
bargaining and that it is legitimate for private hospital groups to share 
aggregated revenue, activity, cost and efficiency data for quality, clinical and 
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service benchmarking purposes.  However, Medibank submits that it would be 
concerned if CNA members were authorised to exchange disaggregated 
pricing information, i.e. price schedules included in each hospital group’s 
funding agreement, or any data from which prices can be derived such as price 
weight of one (PWO) figures or year-on-year percentage increases outside a 
truly collective negotiation. 

149. Critically for Medibank, it considers that the application was unclear whether 
the sharing of pricing information is proposed to be disaggregated. Medibank 
also raised concerns that the way in which the recently established HBN 
Groups will operate, share and use information is not transparent.  Further, the 
description of the proposed information sharing conduct is too broad and may 
leave CNA members with scope to share pricing and other competitively 
sensitive information in ways not anticipated by other market participants or the 
ACCC. 

150. Medibank requested that the ACCC obtain comprehensive clarification of the 
proposed information sharing arrangements. 

151. On 26 February 2014, SVHA clarified the scope of the proposed information 
sharing arrangements.  In particular, SVHA advised that it does not seek 
authorisation to allow RNN members to exchange disaggregated pricing 
information outside of a true collective negotiation or where a consultancy and 
support service is being provided by the CNA team to a particular RNN 
member for its negotiations.  In any event, SVHA submits that in most cases, 
the Funding Organisations prevent the sharing of any line item data by use of 
stringent confidentiality clauses. 

152. The ACCC considers the sharing of aggregated data for the purposes of 
benchmarking is unlikely to result in significant detriment and notes that to the 
extent they have concerns, Funding Organisations have the ability to (and 
have) put in place restrictions on the sharing of their pricing information. 

ACCC conclusion on public detriments  

153. The ACCC considers that information sharing and collective bargaining with 
Funding Organisations and suppliers of goods and services is unlikely to result 
in significant detriment. 

154. The ACCC considers it likely that some detriment would result from the JPN 
collectively boycotting suppliers, but notes that the likely impact on suppliers 
would be reduced by the relatively small size of the group in the markets for 
the acquisition of goods and services from these suppliers and the procedure 
proposed to be followed prior to any boycott. 

Balance of public benefit and detriment  

155. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the proposed arrangements are likely to result in a public 
benefit, and that public benefit will outweigh any likely public detriment, 
including any lessening of competition. 
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156. In the context of applying the net public benefit test in subsection 90(8)12 of the 

Act, the Tribunal commented that: 

… something more than a negligible benefit is required before the power to 
grant authorisation can be exercised.

13
 

157. For the reasons outlined in this draft determination the ACCC is satisfied that, 
in respect of the proposed collective bargaining and information sharing 
arrangements, the likely benefit to the public would outweigh the detriment to 
the public constituted by any lessening of competition that would be likely to 
result from the proposed conduct.  

158. Accordingly, the ACCC is satisfied that the relevant net public benefit tests are 
met in relation to these aspects of the proposed conduct. 

159. Given the small size of the JPN in relevant markets, and that the JPN has been 
able to achieve significant outcomes through collective negotiations, the ACCC 
is not satisfied that the ability to boycott suppliers would result in public 
benefits. The ACCC considers that collective boycotting of suppliers by the 
JPN would be likely to result in some detriment (including by imposing costs on 
JPN members and potentially on patients and third parties). As a result, the 
ACCC is not satisfied that the boycott arrangements would be likely to result in 
such a benefit to the public that the collective boycott conduct should be 
allowed to take place. 

Length of authorisation 

160. The Act allows the ACCC to grant authorisation for a limited period of time.14 
This allows the ACCC to be in a position to be satisfied that the likely public 
benefits will outweigh the detriment for the period of authorisation. It also 
enables the ACCC to review the authorisation, and the public benefits and 
detriments that have resulted, after an appropriate period. 

161. In this instance, SVHA seeks authorisation for ten years. 

162. Medibank submits that a ten year authorisation period is too long as hospital 
services and health fund markets are subject to continual change.  Medibank 
suggests that the conduct should be regularly reviewed and the five year 
period previously authorised by the ACCC is an appropriate period. 

163. Private Healthcare Australia submits that the 10 year period of authorisation 
sought is excessively long and should be restricted as was the case in the 
Private Hospital Collective Bargaining Group (five years) but in this case it 
should be limited to three years given the commercial structures of the health 
sector. 

164. Symbion opposes the application for collective boycott conduct and considers 
the 10 year authorisation period is too long. 

                                                           
12

  The test at subsection 90(8) of the Act is in essence that conduct is likely to result in such a benefit to 
the public that it should be allowed to take place. 

13
  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
14

  Subsection 91(1). 
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165. The MTAA submits that if authorisation is granted for collective boycott conduct 
then authorisation should not be granted for longer than five years in order to 
enable early assessment of its impact. 

166. The ACCC considers that based in part on the experience of similar 
arrangements being authorised previously, in the absence of collective 
bargaining arrangements, a 10 year period of authorisation is appropriate.  

Draft determination 

The application 

167. On 9 December 2013, St Vincent’s Health Australia Limited (SVHA) lodged an 
application under section 91C(1) of the Competition and Consumer Act 2010 
for revocation of authorisation A91099 and substitution with authorisation 
A91400 (re-authorisation).  On 26 February 2014, SVHA clarified the scope of 
the proposed arrangements. 

168. In order for the ACCC to re-authorise conduct, the ACCC must consider the 
application for re-authorisation under the same statutory test as if it was a new 
application for authorisation under section 88 of the Act. Relevantly, the initial 
authorisation application was made under subsection 88(1) of the Act, to make 
and give effect to a contract, arrangement, or understanding a provision of 
which is, or may be, an exclusionary provision within the meaning of section 45 
of the Act.   

169. Pursuant to the grandfathering provisions in section 177 of the Act, 
authorisations in force immediately before the commencement of Division I of 
Part IV (24 July 2009) that contained a cartel provision were automatically 
extended to cover conduct prohibited under the cartel provisions introduced in 
Part IV.  Accordingly, the relevant tests for consideration of this application for 
revocation and substitution are set out in subsections 90(5A), 90(5B), 90(6), 
90(7) and 90(8). 

170. Section 90A(1) requires that before determining an application for authorisation 
the ACCC shall prepare a draft determination. 

171. SVHA seeks authorisation for a group of Catholic hospital, aged care and 
health related community care service providers, which together form the 
Catholic Network Alliance (CNA), to engage in the following arrangements: 

a. A network of Catholic hospital operators and their related bodies 
corporate (referred to as the Revenue Negotiation Network (RNN)), to 
collectively negotiate hospital and health care related funding 
arrangements with health and aged care funders, the Repatriation 
Commission and other government entities and third party/compensable 
organisations (Funding Organisations).  This will include sharing data 
among the RNN members (such as cost or price information) and 
reaching arrangements or understandings on the terms and conditions, 
including prices, for the supply of goods or services by any or all of these 
hospitals.  
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b. A network of healthcare facility operators (including their related bodies 
corporate), referred to as the Joint Purchasing Network (JPN) to: 

i. Conduct joint negotiations by any or all of the JPN members with 
suppliers of goods or services, which will include sharing data among 
the JPN members (such as cost or price information) at any time and 
reaching arrangements or understandings on the terms and 
conditions, including prices, for the acquisition of goods or services by 
any or all of these healthcare facility operators, and  

ii. agree that the negotiations of acquisitions from suppliers occur only 
through some or all of the members of the JPN and upon terms 
agreed by those JPN members (any proposed boycott activity must 
only relate to the specific product category (or categories) that are the 
subject of the attempted collective negotiation and would not 
necessarily apply to all purchasing arrangements with the supplier 
company.  Collective boycott conduct is only sought in relation to 
suppliers with an annual Australian turnover of more than $5m, or an 
annual global turnover of more than $10m.) 

c. Members of the RNN, including their related bodies corporate, (under the 
Hospital Benchmarking Network (HBN) Groups – HBN Clinical and HBN 
Operational – to exchange data, including aggregated revenue, and 
activity, costs and efficiency data for the purpose of benchmarking across 
all members of the RNN. 

172. Section 90A(1) requires that before determining an application for authorisation 
the ACCC shall prepare a draft determination. 

The net public benefit test 

173. For the reasons outlined in this draft determination, the ACCC considers that in 
all the circumstances the proposed collective bargaining and information 
sharing arrangements for which authorisation is sought are likely to result in a 
public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the conduct. 

174. The ACCC is not satisfied that the proposed collective boycott arrangement for 
which authorisation is sought is likely to result in such a benefit to the public 
that the conduct should be allowed to take place. 

175. The ACCC therefore proposes not to grant authorisation for that proposed 
conduct. 

Conduct for which the ACCC proposes to grant 
authorisation 

176. The ACCC proposes to grant re-authorisation for a group of Catholic hospital, 
aged care and health related community care service providers, which together 
form the Catholic Network Alliance (CNA), to engage in the following 
arrangements: 
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a. A network of Catholic hospital operators and their related bodies 
corporate (referred to as the Revenue Negotiation Network (RNN)), to 
collectively negotiate hospital and health care related funding 
arrangements with health and aged care funders, the Repatriation 
Commission and other government entities and third party/compensable 
organisations (Funding Organisations).  This will include sharing data 
among the RNN members (such as cost or price information) and 
reaching arrangements or understandings on the terms and conditions, 
including prices, for the supply of goods or services by any or all of these 
hospitals.  

b. A network of healthcare facility operators (including their related bodies 
corporate), referred to as the Joint Purchasing Network (JPN) to conduct 
joint negotiations by any or all of the JPN members with suppliers of 
goods or services, which will include sharing data among the JPN 
members (such as cost or price information) at any time and reaching 
arrangements or understandings on the terms and conditions, including 
prices, for the acquisition of goods or services by any or all of these 
healthcare facility operators, and  

c. Members of the RNN, including their related bodies corporate, (under the 
Hospital Benchmarking Network (HBN) Groups – HBN Clinical and HBN 
Operational – to exchange data, including aggregated revenue, and 
activity, costs and efficiency data for the purpose of benchmarking across 
all members of the RNN. 

177. This draft determination is made on 10 April 2014 

Conduct not proposed to be authorised  

178. The proposed authorisation does not extend to collective boycott conduct by 
the JPN in relation to suppliers of various goods and services. 

Further submissions 

179. The ACCC will now seek further submissions from interested parties. In 
addition, the applicant or any interested party may request that the ACCC hold 
a conference to discuss the draft determination, pursuant to section 90A of the 
Act. 



Draft Determination A91400 29 

Attachment A - Summary of relevant statutory 
tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a contract, arrangement or understanding, or of a proposed contract, arrangement or 
understanding, that is or may be a cartel provision, unless it is satisfied in all the 
circumstances that: 

 the provision, in the case of subsection 90(5A), would result, or be likely to 
result, or in the case of subsection 90(5B) has resulted or is likely to result, 
in a benefit to the public; and 

 that the benefit, in the case of subsection 90(5A), would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or arrangement 
was made and given effect to, or the proposed understanding was arrived at 
and given effect to, or in the case of subsection 90(5B) outweighs or would 
outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from giving effect to the 
provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
contract, arrangement or understanding, or of a proposed contract, arrangement or 
understanding, other than an exclusionary provision, unless it is satisfied in all the 
circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the 
case of subsection 90(6) would result, or be likely to result, or in the case of 
subsection 90(7) has resulted or is likely to result, in a benefit to the public; 
and 

 that the benefit, in the case of subsection 90(6), would outweigh the 
detriment to the public constituted by any lessening of competition that 
would result, or be likely to result, if the proposed contract or arrangement 
was made and given effect to, or the proposed understanding was arrived at 
and given effect to, or in the case of subsection 90(7) has resulted or is likely 
to result from giving effect to the provision. 

Subsection 90(8) states that the ACCC shall not: 

 make a determination granting: 

i. an authorization under subsection 88(1) in respect of a provision of a 
proposed contract, arrangement or understanding that is or may be 
an exclusionary provision; or 

ii. an authorization under subsection 88(7) or (7A) in respect of 
proposed conduct; or 

iii. an authorization under subsection 88(8) in respect of proposed 
conduct to which subsection 47(6) or (7) applies; or 

iv. an authorisation under subsection 88(8A) for proposed conduct to 
which section 48 applies; 
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unless it is satisfied in all the circumstances that the proposed provision or 
the proposed conduct would result, or be likely to result, in such a benefit to 
the public that the proposed contract or arrangement should be allowed to 
be made, the proposed understanding should be allowed to be arrived at, or 
the proposed conduct should be allowed to take place, as the case may be; 
or 
 

 make a determination granting an authorization under subsection 88(1) 
in respect of a provision of a contract, arrangement or understanding that 
is or may be an exclusionary provision unless it is satisfied in all the 
circumstances that the provision has resulted, or is likely to result, in 
such a benefit to the public that the contract, arrangement or 
understanding should be allowed to be given effect to. 
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ANNEXURE 1 
 

CNA Member RNN JPN 

Current   

SVHA    

 St Vincent’s Private Hospital Brisbane    

 St Vincent’s Private Hospital Fitzroy   

 St Vincent’s Private Hospital East Melbourne    

 St Vincent’s Private Hospital Kew   

 St Vincent’s Hospital Toowoomba    

 SVMHS   

 SVPHS (managed by SVHA for the Sisters of Charity)   

 HSN (a partnership with the Holy Spirit Missionary Sisters)     

 St Vincent’s Hospital Melbourne (public hospital) ()  

 St Vincent’s Hospital Sydney (public hospital) ()  

 Various aged care facilities (see Annexure 2)   

Cabrini Health Limited   

 Cabrini Hospital Malvern   

 Cabrini Hospital Prahran   

 Cabrini Hopetoun Rehabilitation Hospital   

 Cabrini Health Elsternwick Rehabilitation   

 Cabrini Brighton   

 One aged care facility (see Annexure 2)   

Hawkesbury District Health Service Limited    

 Hawkesbury Private Hospital   

Catholic Healthcare Limited    

 Lourdes Hospital and Community Health Service, Dubbo   

 St Vincent’s Outreach Service & St Vincent’s Health Service Bathurst   

 Various aged care facilities (see Annexure 2)   
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CNA Member RNN JPN 

Mater Misericordiae Health Services Brisbane Limited
15

   

 Mater Private South Brisbane   

 Mater  Mother’s Private / Mater Children’s Private   

 Mater Redlands    

 Mater Private Springfield (opening December 2015)   

 Mater Adult Hospital (predominantly State grant funded)  ()  

 Mater Children’s Hospital (predominantly State grant funded) ()  

 Mater Mothers’ Hospital (predominantly State grant funded) ()  

Mercy Health and Aged Care Central Queensland Limited   

 Mater Bundaberg   

 Mater Gladstone   

 Mater Rockhampton and Mater Yeppoon   

 Mater Mackay   

 Various aged care facilities (see Annexure 2)   

Mater Health Services North Queensland Limited    

 Mater Hospital Pimlico    

 Mater Hospital Hyde Park   

LCMHC   

 Calvary Private Hospital (ACT)   

 Calvary John James Hospital (ACT)    

 Calvary Private Hospital Wagga Wagga (NSW)   

 Calvary Day Procedures Centre (Wagga Wagga, NSW)   

 Calvary North Adelaide Hospital (Adelaide)   

 Calvary Wakefield Hospital (Adelaide)   

 Calvary Rehabilitation Hospital (Adelaide)   

                                                           
15

 The Mater Adult Hospital, Mater Children’s Hospital and Mater Mothers’ Hospital provide public hospital 
services under arrangements with the State of Queensland about the funding and delivery of public 
patient health services pursuant to the Mater Public Health Services Act 2008 (Qld).  
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CNA Member RNN JPN 

 Calvary Central Districts Hospital (Elizabeth Vale)   

 Calvary Lenah Valley Hospital (Hobart)   

 Calvary St John’s Hospital (Hobart)   

 Calvary St Luke’s Hospital (Launceston)   

 Calvary St Vincent’s Hospital (Launceston)    

 Calvary Health Care ACT (public hospital) ()  

 Calvary Health Care Sydney (public hospital) ()  

 Calvary Health Care Bethlehem (public hospital) ()  

 Calvary Health Care Newcastle (public hospital)  ()  

 Various aged care facilities (see Annexure 2)   

SJGHC     

 St John of God Midland (opening late 2015) 

 public hospital  

 private hospital 

 

() 

 

 

 

 

 St John of God Bunbury Hospital   

 St John of God Geraldton Hospital   

 St John of God Murdoch Hospital   

 St John of God Subiaco Hospital   

 St John of God Ballarat Hospital    

 St John of God Bendigo Hospital   

 St John of God Berwick Hospital   

 St John of God Frankston Hospital   

 St John of God Geelong Hospital   

 St John of God Pinelodge Clinic   

 St John of God Warrnambool Hospital   

 St John of God Burwood Hospital   

 St John of God Richmond Hospital   

 Various aged care facilities (see Annexure 2)   
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CNA Member RNN JPN 

MercyCare Limited    

 Mercy Hospital Mt Lawley
16

   

 Catherine McCauley Residential   

Potential   

Mercy Public Hospitals Inc   

 Mercy Hospital for Women • • 

 Werribee Mercy Hospital • • 

 Mercy Mental Health • • 

 O’Connell Family Centre • • 

 Various aged care facilities associated with Mercy Health Victoria 
(see Annexure 2)

17
 

 • 

Trustees of The Roman Catholic Church for the Diocese of Lismore    

 St Vincent’s Private Hospital Lismore • • 

 Various aged care facilities operated by the Trustees of The Roman 
Catholic Church for the Diocese of Lismore (see Annexure 2) 

 • 

The Corporation of the Order of the Canossian Sisters   

 Canossa Private Hospital • • 

 Various aged care facilities operated by The Corporation of the Order 
of the Canossian Sisters (see Annexure 2) 

 • 

 

                                                           
16

 On 6 November 2013, MercyCare and SJGHC jointly announced the purchase of Mercy Hospital Mount 
Lawley by SJGHC, subject to the necessary Catholic Church and regulatory approvals. See 
www.sjog.org.au/about_us/media/media_releases/purchase_of_mercy_hospital.aspx (accessed 15 
November 2013).  

17
 These entities are operated by the following legal entities: Mercy Hospice Inc, Mercy Health and Aged 
Care Inc, Bethlehem Home for the Aged Care Inc, Marinella Nursing Home Limited,  Mercy Care Centre 
Young Limited, Mercy Health Service Albury Ltd and Rice Village Limited.  
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ANNEXURE 2 
 
 

REVISED CNA PROCEDURE 
 
(a) In the event that: 
 

(i)  collective negotiations between a supplier and the CNA (in respect of one 
or more of the relevant JPN members) fail, including the CNA using all 
reasonable endeavours to escalate the issue within the supplier 
company; and 

 
(ii)  following mediation by an independent mediator agreed by the parties, or 
 nominated by the President of the Institute of Arbitrators Australia, the 
 parties remain in dispute, the JPN Reference Group can recommend a 

joint agreement not to deal with that particular supplier (i.e. a collective 
boycott) in relation to the specific product category (or categories) that 
were the subject of that collective negotiation to the CEO of the CNA. 

 
(b) The CEO of the CNA will determine whether to approve the collective 

boycott, and if so recommend the course of action to the CNA Advisory 
Board. 

 
(c) The CNA Advisory Board will determine whether to endorse a collective 

boycott, and if so, make a recommendation to the relevant JPN members 
about a collective boycott of the supplier by those JPN members wishing to 
collectively negotiate with that supplier. 

 
(d) The CEO/Executive Authority of each relevant JPN member will determine 

whether that member participates in the collective boycott. 
 
(e) Notification of an intention to enter into a collective boycott, including 

effective dates of boycott implementation, will be communicated in writing to 
a representative of the supplier. 

 
(f) Once a mediation referred to in paragraph (a)(ii) is notified by either party to 

the other, if the parties do not agree within a further seven days on: 
 

(i) the procedures to be adopted in a mediation of the failed collective 
negotiations; and 
 
(ii) the timetable for all the steps in those procedures; and 
 
(iii) the identity and fees of the mediator; then: 
 
(iv) the President of the Institute of Arbitrators Australia will appoint the 
mediator and determine the mediator’s fees and determine the proportion of 
those fees to be paid by each party (to be in equal shares unless otherwise 
agreed by the parties). 
 

(g) If a supplier refuses to participate in the mediation referred to in paragraph 
(a)(ii) above, the JPN Reference Group may proceed with its consideration 
of a collective boycott. 


