
 
 
 
 
 
Dr Richard Chadwick  
General Manager  
Adjudication Branch 
Australian Competition & Consumer Commission 
GPO Box 3131 
CANBERRA   ACT   2601                                                                6 April 2014 
 
 
Dear Dr Chadwick 
 
 
MFAA RESPONSE TO ACCC DRAFT AUTHORISATION DETERMINATION 
(A91396) IN RELATION TO MFAA DISCIPLINARY RULES 
 
Re: Your letter, Ref. 52934, dated 26 March 2014 
 
 
The Mortgage & Finance Association of Australia (MFAA) thanks the ACCC for its 
work in authorising the MFAA’s Disciplinary Rules and for the opportunity to respond 
to its Draft Determination on the authorisation of those Rules.  The MFAA is pleased 
with the process to date and has only one issue upon which it would like to comment.  
 
At para. 74 of the draft determination the ACCC suggests the following: 
 

“The ACCC considers that making Tribunal determinations available to the 
public, including the publication of member names found in breach of the 
Rules, is likely to provide a stronger deterrent against severe misconduct, and 
further enhance consumer confidence in the effectiveness of the governance 
regime. This measure would also make it more difficult for members found in 
breach of the MFAA Code to not disclose their conduct should they seek 
membership with another professional organisation such as the FBAA or 
AIPB”. 

 
The ACCC seeks MFAA comments on the above suggestion. 
 
MFAA Response 
 
Like the ACCC, the MFAA is concerned about the deterrence impact of publicising 
severe misconduct.  
 
The MFAA has for some time made public, by media release, all Tribunal 
determinations where the outcome is suspension, expulsion or cancellation of MFAA 
membership.  These sanctions are the likely outcome of severe misconduct. 
 
In addition to the media release a précis of such Tribunal determinations are 
prominently listed on the MFAA Website. 



 
In addition, a précis of such determinations is sent to ASIC and to all MFAA lender 
members.  The MFAA does not send copies to FBAA or AIPB as that information is 
publicly available on the MFAA website.  The MFAA hopes that those associations 
require any new member to declare if they have had any issue before the MFAA or 
any other relevant Tribunal and, if so, obtain a copy of the Tribunal decision from the 
potential member. 
 
As you indicate in the draft determination, there is a Register of Tribunal decisions 
with access limited to MFAA members.  The MFAA is most concerned about making 
public the names of members where the conduct before the Tribunal is not 
considered severe.  The possible commercial damage to a member is substantial 
and the proportionality between the sanction imposed by the Tribunal and the 
damage through publicity would be of considerable concern. 
 
The MFAA is very concerned about the issue of “double jeopardy”.  A member 
should not continue to be penalised by others if a sanction has been issued by the 
Tribunal for a less severe matter.  
 
In many cases, part of a Tribunal determination might be that the Member must 
inform its lender or aggregator of the Tribunal’s determination as they will need to be 
made aware of that determination in appropriate cases.  In some cases that will not 
be appropriate. 
 
The commercial dangers of naming a member in non-severe matters before the 
Tribunal include: 
 

• some lenders may terminate existing accreditation just ‘to be on the safe 
side’; 

• some lenders may refuse to accept a new accreditation; 
• some lenders may terminate trail commission payments - where the issue of 

past trails is irrelevant to the matter before the Tribunal.  This is already an 
issue in some cases; 

• the relevant aggregator or sub-aggregator may similarly terminate an 
agreement - a broker then may have difficulty finding acceptance by another 
aggregator without a satisfactory ‘no adverse circumstances clearance’ which 
is a standard industry requirement; 

• the relevant aggregator or sub-aggregator may similarly terminate some or all 
trail commission payments; and 

• a client, or potential client, need only Google the member’s name to reveal a 
précis of the Tribunal decision and consequently have an adverse effect on 
client retention. 

 
There will be other unforeseen effects. 
 
The MFAA does publish summaries of Tribunal decisions in its magazine and will 
continue to do so.   
 
The MFAA is of the view that the balance between the need for the public to know 
about misconduct and the commercial damage caused to MFAA members is 
currently appropriate.  
 
 
 



Yours truly, 
 
 

 
 
 
Hank Spier 
 


