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Summary 

The ACCC proposes to grant authorisation to enable Powercor Australia Ltd and 
other current and future Victorian electricity distribution businesses to agree to 
pre-qualification and approval requirements for civil contractors performing or 
tendering for underground civil works on network electrical infrastructure. This 
requirement would apply whether the civil contractor is performing the work for 
the distribution businesses or third parties. The ACCC proposes to grant 
authorisation for 10 years. 

Next steps 

The ACCC will seek submissions on this draft determination before making its 
final decision. The applicants and interested parties may also request that the 
ACCC hold a pre-decision conference to allow oral submissions on the draft 
determination. 

An accreditation scheme for civil contractors performing underground civil works in 
Victoria was first authorised by the ACCC in 2009. These authorisations are due to 
expire in May 2014 and Powercor, on behalf of the current and future Victorian 
electricity distribution businesses, is seeking authorisation for the continuation of a 
single accreditation scheme to ensure that contractors have sufficient competence and 
training. For example, contractors are required to have one or more of their personnel 
complete an approved electrical-infrastructure civil-works training course from an 
accredited training provider (there are presently eight providers). 

This application for authorisation only applies to underground civil works on network 
electrical infrastructure. 

Without authorisation, each Victorian electricity distribution business would be likely to 
maintain its own separate civil-contractor accreditation scheme and registers, resulting 
in civil contractors being required to meet multiple standards and requirements. 

The ACCC considers that the accreditation scheme will continue to result in public 
benefits related to reduced transaction and compliance costs and the improved quality 
and safety of works. Most particularly, the ACCC considers that the accreditation 
scheme is likely to continue to reduce contractors’ compliance costs, compared with 
complying with potentially varying standards across each distribution business. 

The ACCC considers that the level of public detriment likely to result from the 
accreditation scheme is low. Civil contractors that are not accredited can still perform 
works for the electricity distribution business as long as additional quality and safety 
checks are performed. 

Overall the ACCC is satisfied that the likely public benefits that will result from the 
proposed accreditation scheme would outweigh the likely detriments and therefore the 
ACCC proposes to grant authorisation for a further 10 years. 
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The applications for authorisation  

1. On 15 November 2013 Victoria’s five electricity distribution businesses lodged 
with the ACCC applications for authorisation A91393 to A91395. The 
businesses are: 

 Citipower Pty 

 Jemena Electricity Networks (Vic) Ltd 

 Powercor Australia Ltd 

 SPI Electricity Pty Ltd 

 United Energy Distribution Pty Ltd (together the Applicants).  

The conduct 

2. The Applicants seek authorisation to make and give effect to certain 
arrangements with each other and any future Victorian electricity distribution 
network companies / owners / operators that are entitled to distribute electricity 
in Victoria (collectively, Victorian electricity distributors).  

3. The arrangements provide that all Victorian electricity distributors will continue to 
require civil contractors to be ‘interim approved’, ‘pre-qualified’ or ‘accredited’ 
(levels or stages of accreditation) before being permitted to tender for or perform 
underground civil works on network electrical infrastructure, for either Victorian 
electricity distributors or third parties (such as industrial and residential 
developers or councils). 

4. Underground civil works could include work related to electrical infrastructure 
projects such as trenching, installing conduits, backfilling, installation of cover 
slabs, installation of marker tape and underground cable hauling. The applicants 
are not seeking authorisation to apply the arrangements to ‘overhead’ 
construction work, installation of public lighting or electrical work, such as 
jointing and connecting cables. 

5. Civil contractors will be ‘interim approved’, ‘pre-qualified’ or ‘accredited’ where 
they have met the requirements specified by the Victorian electricity distributors. 
Civil contractors will achieve full accreditation if they have: 

 completed the relevant application forms 

 an audited management system that is based on Australian Standards and 
International Organisation for Standardisation (ISO) standards on safety, 
quality and environmental management 

 one or more personnel who have completed an approved electrical 
infrastructure civil works industry training course (for which there are 
presently eight providers) and 
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 submitted a copy of the open trench audit report. 

6. Although it is not their preference, the Victorian electricity distributors will still 
accept civil contractors undertaking underground civil works for Victorian 
electricity distributors or third parties where these civil contractors are not interim 
approved, pre-qualified or accredited – but these contractors will be required to 
have 100 per cent of their underground civil works visually inspected by an 
approved auditor before backfilling or cabling works can be undertaken. 

7. The ACCC authorised such arrangements in 2009 (A91114-6) for five years. 
These authorisations expire on 14 May 2014. 

8. The Applicants are now seeking authorisation for a further 10 years or such 
other period as the ACCC deems appropriate. They have applied for 
authorisation to engage in conduct that might raise concerns under the 
Competition and Consumer Act, namely: 

 Exclusionary provisions: the accreditation scheme operates as  an 
agreement between potential competitors to restrict the acquisition of goods 
or services from a particular class of persons (non-accredited civil 
contractors) 

 Agreements affecting competition: as above (and the ACCC notes that the 
accreditation scheme might also constitute an agreement to fix the non-price 
terms and conditions on which services are sold) 

 Exclusive dealing (third line forcing): that civil contractors will need to 
demonstrate that one or more of their personnel has or have completed an 
electrical infrastructure civil works industry training course, now offered by 
eight particular training providers (compared with one in 2009). 

Background 

The Applicants 

9. The Applicants are private businesses (as opposed to government-owned 
enterprises) that own and operate electricity distribution networks covering 
Victoria. While ‘transmission’ networks transport power over long distances, 
linking generators with load centres, distribution networks transport electricity 
from points along the transmission network and criss-cross urban and regional 
areas to provide electricity to customers.1 Distribution networks or aspects of 
them are sometimes called the ‘poles and wires’, as they include the power 
poles and lines at street level.  

10. Network services in a particular area can be most efficiently provided by a single 
supplier, leading to a natural monopoly industry structure.2 Each Applicant is a 
monopoly provider within a designated area, operating under a licence from the 
Victorian Government. Many aspects of the distribution networks’ services are 

                                                
1
 See Australian Energy Regulator, State of the Energy Market 2013, page 60 

2
 AER, State of the Energy Market 2013, page 64 
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regulated by the Australian Energy Regulator and some by the Essential 
Services Commission of Victoria. Measures of performance under regulation 
include, for example, reliability of supply (related to, for instance, unplanned 
outages).  

11. There are some corporate links between some of the Applicant businesses. For 
example, Citipower and Powercor share owners and an executive management 
team. 

Table 1: Victorian Electricity Distributors – territories and effective 
ownership3 

Distribution business Territory Effective ownership 

Citipower Pty Melbourne’s central business 
district and inner suburbs 

Cheung Kong Infrastructure / 
Power Assets 51%, Spark 
Infrastructure 49% 

Jemena Electricity Networks 
(Vic) Ltd 

Melbourne’s north and north-
west 

Jemena [State Grid 
Corporation 60%, Singapore 
Power International 40%] 

Powercor Australia Ltd Central and western Victoria 
and Melbourne’s outer 
western suburbs 

Cheung Kong Infrastructure / 
Power Assets 51%, Spark 
Infrastructure 49% 

SPI Electricity Pty Ltd Eastern half of Victoria, 
including eastern Melbourne 

Listed company [major 
shareholders Singapore 
Power International 31%, 
State Grid Corporation 20%] 

United Energy Distribution Pty 
Ltd 

Melbourne’s south and south-
east and the Mornington 
Peninsula 

DUET Group 66%, Jemena 
[State Grid Corporation 60%, 
Singapore Power International 
40%] 34% 

 

Underground civil works 

12. Underground civil works on network electrical infrastructure can take place in a 
range of ways.  

13. Victorian electricity distributors can undertake augmentation work on their 
existing assets (for example, expanding their reach) by either performing the 
work themselves or contracting it out.  

14. Third parties also seek to connect to the electricity networks. For example, 
residential and industrial-estate developers incorporate trenches into their 

                                                
3
 Ownership information from AER, State of the Energy Market 2013, page 63  
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developments and install conduits (pipes) to hold underground electricity cables. 
Electrical contractors (as opposed to civil contractors) will connect these cables 
to a Victorian electricity distributor’s network. 

15. The Victorian electricity distributors ultimately take ownership of these 
augmentations and responsibility for their maintenance.  

16. Each Victorian electricity distributor, under its respective licence obligations, is 
required to offer customers that wish to connect to its network the option of the 
customer arranging its own design and / or construction work. It is also open to 
the customers to elect to engage the applicable Victorian electricity distributor to 
undertake the design and construction components.  

Previous authorisation and related notifications 

17. In 2009, the ACCC granted authorisations A91114-6 to Victoria’s electricity 
distribution businesses to require civil contractors to be pre-qualified and 
approved by them in order to perform work on electricity infrastructure projects. 
Civil contractors are required to demonstrate that they possess the necessary 
management systems, capacity and expertise to undertake particular categories 
of civil work. This entails civil contractors having to obtain accreditation of their 
management systems and have their personnel complete an industry training 
course. 

18. At that time, as now, the requirements apply to civil contractors engaged by both 
the distribution businesses and by third parties when performing augmentation 
or other work on distribution business assets. 

19. The ACCC has also received and not objected to exclusive dealing notifications 
lodged by Queensland electricity distribution companies Ergon Energy (N50190) 
and Energex (N93585). The notified third line forcing conduct is similar to that 
proposed in the current authorisation applications. However, under the 
notifications, a single distribution business requires contractors to meet the 
accreditation criteria set by it; while under the authorisation applications, the 
Victorian electricity distributors are agreeing on the accreditation criteria that civil 
contractors need to meet.  

Submissions received by the ACCC 

20. The ACCC tests the claims made by the applicant in support of an application 
for authorisation through an open and transparent public consultation process.  

21. The ACCC sought submissions from 41 parties potentially interested in this 
application, including contractors, developers, government departments and 
authorities and the technical education sector. It received one submission, from 
the Civil Contractors Federation Victorian Branch (CCF). 

22. The CCF states that it represents nearly 500 civil contractors in Victoria. It is one 
of the providers of the training required for accreditation. It submitted, among 
other things, that the accreditation program: 
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 has improved the quality of contractors’ work through annual reviews and 
three-yearly accreditation to ensure systems and processes are maintained 
at the required level  

 brings to the industry a level of consistency of approach to prequalification 
that is supported by the majority of contractors often faced with meeting the 
differing requirements of several clients within the same industry sector. This 
has helped to reduce costs and the compliance burden to contractors by 
introducing a system that prequalifies contractors to work for any of the 
Victorian electricity distributors without the need to meet five different sets of 
requirements 

 is consistent with prequalification requirements in other civil industry sectors 
– prequalification is required by state and local-governments, water, 
irrigation and catchment-management authorities and numerous private-
sector contractors before bidding on tenders. 

23. Copies of public submissions may be obtained from the ACCC’s website 
www.accc.gov.au/authorisationsregister. 

ACCC evaluation 

24. The ACCC’s evaluation of the accreditation scheme is in accordance with the 
relevant net public benefit tests contained in the Act.4 In broad terms, in the case 
of exclusionary provisions and third line forcing, the relevant test is that the 
ACCC shall not grant authorisation unless it is satisfied that the proposed 
conduct for which authorisation is sought is likely to result in such a benefit to 
the public that the conduct should be allowed to take place; and in the case of 
agreements affecting competition, the ACCC shall not grant authorisation unless 
it is satisfied that the likely benefit to the public would outweigh the detriment to 
the public constituted by any lessening of competition that would be likely to 
result. 

The relevant areas of competition 

25. The Applicants submit that the accreditation arrangement affects existing and 
prospective civil contractors wishing to work on electrical infrastructure assets in 
Victoria. They have noted that, in the provision and acquisition of civil 
contracting work related to the Victorian electricity network, the distributors may 
be competitors. 

26. For the purposes of assessing this application, the ACCC considers the most 
relevant area of competition affected by the accreditation arrangement is that 
for: the provision of underground civil works related to electrical infrastructure in 
Victoria. Examples of such work are found in paragraph 4. Participants include 
contractors and the Victorian electricity distributors as suppliers; and the 
Victorian electricity distributors and third parties such as developers as 
acquirers. 

                                                
4
  Subsections 90(6), (7) and (8). The relevant tests are set out in Attachment A. 

http://www.accc.gov.au/authorisationsregister
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27. The provision of training courses to personnel undertaking underground civil 
works related to electrical infrastructure may also be affected. 

The future with and without  

28. To assist the assessment of the proposed conduct against the authorisation 
tests, the ACCC compares the likely future with the conduct that is the subject of 
the authorisation to the likely future without the conduct that is the subject of the 
authorisation.5 The ACCC compares the public benefit and detriment likely to 
arise in the future where the proposed conduct is in place against the future in 
which it is not. 

29. As part of its consideration of the applications for authorisation in 2009, the 
ACCC was of the view that, if a joint scheme was not implemented, it would be 
likely that each individual electricity business would set its own accreditation 
criteria, formally or informally, and / or have more general regard to the level of 
experience and quality of work of the civil contractor in deciding whether to 
connect work to its network. 

30. The ACCC remains of the view that the likely future without the accreditation 
arrangement is one where the Victorian electricity distributors maintain their own 
separate civil-contractor accreditation schemes and registers, albeit corporate 
pairings such as Citipower-Powercor might run a single scheme. These might 
coincidentally stipulate the same requirements, on things such as meeting 
Australian or international standards to evaluate management systems; or might 
differ, on things such as required training. 

Public benefit 

31. Public benefit is not defined in the Act. However the Tribunal has stated that the 
term should be given its widest possible meaning. In particular it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic 
goals of efficiency and progress. 

32. The Applicants submit, among other things, that the accreditation arrangement 
is likely to result in public benefits from: 

 reducing information asymmetry and lowering transaction and compliance 
costs 

 improving the quality and safety of works and workers.  

33. The ACCC’s assessment of the likely public benefits from the accreditation 
scheme follows. These are benefits as compared with the likely alternative 
where each Victorian electricity distributor maintains its own separate 
accreditation scheme and register. 

                                                
5
  See Re Medicines Australia Inc [2007] ACompT 4 at [120]. 
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Reducing compliance, transaction and other costs and improving 
confidence 

34. The Applicants submit that the accreditation scheme provides public benefits by: 

 reducing the compliance burden on civil contractors from dealing with 
different standards  

 reducing information asymmetry and giving customers and businesses 
confidence in the quality of civil contractors 

 reducing the compliance burden on distribution businesses in dealing with 
non-compliance.  

35. The Applicants submit that it is more efficient for contractors to comply with a 
uniform accreditation regime rather than multiple differing requirements. For 
example, different schemes might require contractors to obtain a number of 
different management-system certifications. In support of this claim, CCF has 
submitted that the joint accreditation scheme has reduced the costs and 
compliance burdens on contractors because they have to meet just one set of 
criteria. 

36. The ACCC accepts that the accreditation scheme is likely to continue to provide 
public benefits by reducing the compliance costs to contractors from complying 
with varying standards. The proposed conduct limits the number of accreditation 
schemes in Victoria to one; compared with up to five, under the five different 
distribution businesses. 

37. The ACCC also notes that it can be difficult for customers (such as developers 
or councils), particularly those who would purchase the relevant augmentation 
services on limited occasions, to have sufficient experience to form views on the 
required works and suitability of individual contractors.  

38. A properly accredited contractor would provide customers with greater 
confidence that the skills of the contractor are deemed appropriate for 
performing the works undertaken. Similarly, the Victorian electricity distributors, 
when engaging contractors, can also benefit from such standardisation. 

39. The ACCC considers that the accreditation scheme is likely to continue to 
provide public benefits by: 

 improving customers’ and Victorian electricity distributors’ confidence in 
selecting civil contractors and  

 reducing the compliance costs to Victorian electricity distributors by ensuring 
that work undertaken by civil contractors is of a suitable standard. 

Quality and safety of works  

40. The Applicants submit that, before the ACCC granted authorisation in 2009, 
customers who separately engaged civil contractors to perform augmentation 
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work were not required to ensure the civil contractors were appropriately trained 
to perform such work or adhere to specific quality standards. 

41. The Applicants state that: 

 Distribution businesses had to take over ownership and maintenance of 
work without direct influence over its quality. 

 Customers and distribution businesses were exposed to potential liabilities 
where defective work caused injury to people or property.  The Applicants 
advised there are instances where cables were laid too shallow, without 
enough protection or not where indicated on plans. In one case this resulted 
in a workman getting an electric shock after piercing a cable that was not 
properly buried and protected.   

 Potential hazards to the public arose: for example, footpath tripping hazards. 

 Distribution businesses and developers suffered costs and delays through 
addressing complaints and non-compliant work. 

42. The Applicants submit that before the 2009 authorisation, civil works accounted 
for more than half of non-conformances identified in work audits. The Applicants 
believe that the accreditation scheme has significantly reduced this percentage 
through common standards and more awareness of requirements through 
training.  

43.  In particular, the Applicants claim the accreditation scheme has: 

 reduced ‘rework’ and therefore reduced costs to customers and the 
Applicants 

 facilitated the early identification of non-compliance, which minimises 
impacts on project timelines and costs (for example, creating savings for 
estate developers and other customers, as re-work costs are reduced or 
eliminated, and reducing delays in connecting new electricity users to the 
networks) 

 improved safety, by reducing potential hazards (including reduction of 
worksite safety risks to workers and the community) 

 improved environmental plans. 

44. The Applicants submit that Assessments R Us (which is an independent 
accreditation body that audits 30 per cent of accredited contractors), has 
observed a marked reduction in non-conformances. The higher standard of work 
includes compliance to network technical standards and occupational health and 
safety. Assessments R Us is quoted as reporting that: 

This latter improvement has generated considerable reduction in risk to workers 
on sites and has a beneficial effect to the community (especially for work sites in 
built-up areas) with sites that are better isolated from the public and more 
efficiently managed.  
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45. In the absence of information to the contrary, the ACCC accepts that these 
benefits from the accreditation scheme are likely to continue in the future.  

46. The ACCC considers that these benefits are likely to be higher under the single 
scheme than where a number of separate schemes operate, as it is likely there 
will be reduced confusion and enhanced compliance. Specifically, this is likely to 
continue to: 

 reduce the incidence of work performed not being of an acceptable standard 
and having to be redone 

 reduce the cost and time involved in distribution businesses ensuring that 
work by civil contractors is of a suitable standard.  

ACCC conclusion on public benefits 

47. The ACCC considers that the accreditation scheme will result in public benefits 
from increased efficiency resulting from transaction and compliance cost savings 
and improvements in the quality and safety of works.  

Public detriment 

48. Public detriment is also not defined in the Act but the Tribunal has given the 
concept a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency.

6
 

49. The Applicants submit that the accreditation scheme will have little, if any impact 
on competition as, among other things: 

 any civil contractor can apply for accreditation 

 the process is consistent with the practices of Victorian statutory 
organisations for water and road infrastructure 

 the requirements have been in operation since 2009: 

 some contractors will already have management systems in place that 
comply 

 the required management systems are ‘industry common’ – that is, 
Australian Standards and ISO standards on safety, quality and 
environmental management 

 the process is ‘independent’ of each of the applicants, ensuring an open and 
fair process. 

                                                
6
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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50. The ACCC’s assessment of the likely public detriments from the accreditation 
scheme follows.  

Restrictions on choice of civil contractors 

51. Agreements between competitors that restrict customers’ ability to choose who 
provides services can distort market signals and have the potential to increase 
barriers to entry or expansion (which can reduce competitive tension that applies 
to market participants). 

52. By agreeing that civil contractors must meet certain uniform standards, the 
Victorian electricity distributors may be collectively determining who can service 
the area of competition – that is, who can provide underground civil works 
related to electrical infrastructure in Victoria. Notably, the distributors themselves 
may be competing for business in this area. 

53. In an extreme case, a collective agreement to include and exclude certain 
service providers could be abused to ‘black ban’ a potential provider or potential 
providers from the industry. This could extend to excluding a competitive threat 
to the Victorian electricity distributors, when offering underground civil works, or 
to a ‘favoured’ contractor; or for some other improper purpose. 

54. However, the ACCC notes that:  

 the accreditation scheme is independent of the distribution networks, in the 
sense that: it is run by a panel of representatives from the different 
distribution businesses or groupings which act in accordance with a 
published charter and published guidelines; and key criteria that a contractor 
must meet, such as the standards of management-system, safety and 
environmental management, are objectively assessed (against Australian 
Standards and ISO standards by outside assessors)7  

 any civil contractor can apply for accreditation  

 the Applicants will accept work where civil contractors are not interim-
approved, pre-qualified or accredited, as long as additional quality and 
safety checks are performed  

 since implementation of the accreditation requirement in 2009, there have 
been about 30 new applicants accredited every year (there are now about 
214 accredited contractors in Victoria). 

55. The ACCC considers that the level of public detriment flowing from the potential 
restriction of customer choice has been low and the level of likely public 
detriment in the future would be low. 

                                                
7 The applicants maintain a joint website, www.vesi.com.au, that features a contractor 
register and other documents relevant to the accreditation scheme to assist customers and third 
parties, which include : Charter of Victorian Electricity Distribution Networks (VEDN) industry 
Panel for civil contractor accreditation (underground electricity infrastructure projects); Work 
undertaken by non-accredited civil contractors; and VEDN – Frequently asked questions – 
electrical infrastructure civil works. 

http://www.vesi.com.au/
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Cost of accreditation  

56. The cost of complying with accreditation requirements (such as maintaining 
Australian Standards and ISO certifications) may increase the costs for some, 
particularly smaller, civil contractors providing network augmentation services. 
Such increases might cause some suppliers to stop supplying underground civil 
works services related to electricity distribution networks, with the flow on effect 
of reduced choice for customers. 

57. The Applicants submit that the initial cost of establishing a management system 
will largely depend on the size of the organisation adopting it. The Applicants 
estimate, based on integrated management systems that can be purchased 
from the CCF, that for a small contractor, costs would be in the order of $2650 
for a CCF member and $5300 for a non-member. The Applicants also estimate 
that the costs for larger organisations (greater than five employees and project 
works exceeding $500,000) would be in the order of $5973 for CCF members 
and $11,946 for non-members.  

58. The Applicants submit that the management systems will also require yearly 
auditing by a registered certification body. The costs of audits will largely depend 
on the organisation and management system used.  

59. The Applicants do not propose to charge any fee for accrediting businesses. 

60. The ACCC considers that, even without the accreditation scheme, contractors 
would still need to meet the standards of the individual electricity distributor to 
connect to its network, which would impose costs. However, as outlined under 
public benefits, the costs of complying with a single set of accreditation 
requirements, rather than multiple standards, is likely to lead to lower overall 
compliance, monitoring and auditing costs. 

61. Further, contractors that do not become accredited may still perform 
underground civil works for Victorian electricity distributors or third parties but 
these contractors will be required to have 100 per cent of their underground civil 
works visually inspected by an approved auditor before backfilling or cabling 
works can be undertaken. 

62. In summary and compared with the likely alternative, the ACCC considers the 
costs imposed are not large; and contractors have the choice of weighing them 
up versus the costs of seeking approval for works when unaccredited. Overall, 
the ACCC considers that the level of public detriment flowing from the cost of 
obtaining accreditation has been low and is likely to continue to be low.    

Restriction on choice of training providers 

63. Under the accreditation arrangements, civil contractors will need to demonstrate 
that one or more of their personnel has or have completed an electrical 
infrastructure civil works industry training course, currently offered by eight 
particular training providers.  

64. The ACCC notes that: 
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 in 2009 there was only one provider of the designated training and now civil 
contractors can choose between eight providers 

 the Applicants provide the training course and training materials at no cost to 
training providers so it is not difficult for new organisations to be added to the 
register of approved providers. 

65. The ACCC considers that the level of public detriment flowing from the 
requirement to use particular training providers is low and is likely to remain low 
in the future.  

ACCC conclusion on public detriments  

66. The ACCC considers that the accreditation scheme will result in only a small 
level of likely public detriment. 

Balance of public benefit and detriment  

67. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the proposed conduct is likely to result in a public benefit, and 
that public benefit will outweigh any likely public detriment, including any 
lessening of competition. 

68. The ACCC considers that the accreditation arrangement is likely to result in 
public benefits in the form of efficiencies from reducing information asymmetry 
and lowering transaction and compliance costs and improvements in the quality 
and safety of works. The ACCC considers the accreditation arrangement is likely 
to result in minimal public detriment. 

69. On balance, the ACCC is satisfied that the accreditation scheme is likely to 
result in a benefit to the public that would outweigh the detriment to the public 
including the detriment constituted by any lessening of competition that would be 
likely to result. 

Length of authorisation 

70. The Act allows the ACCC to grant authorisation for a limited period of time.8 This 
allows the ACCC to be in a position to be satisfied that the likely public benefits 
will outweigh the detriment for the period of authorisation. It also enables the 
ACCC to review the authorisation and the public benefits and detriments that 
have resulted after an appropriate period. 

71. The ACCC proposes to grant authorisation for 10 years, as requested by the 
Applicants. The ACCC notes that the accreditation scheme has successfully 
operated for five years and that, as the public benefits continue to outweigh the 
detriment, it is appropriate that the arrangements continue for 10 years before 
requiring re-authorisation. 

                                                
8
  Subsection 91(1). 
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Draft determination 

The applications 

72. On 15 November 2013 the Applicants lodged with the ACCC applications for 
authorisation A91393 to A91395. The applications were made using Forms A 
(exclusionary provisions), B (agreements affecting competition) and E (exclusive 
dealing). The Applications were made under subsection 88 (1) and (8) of the Act 
to enable them to continue the current requirement that civil contractors must be 
pre-qualified and approved in order to tender for work on electricity infrastructure 
projects. This will require civil contractors to demonstrate that they: possess the 
necessary management systems, capacity and expertise to undertake particular 
categories of civil work; obtain accreditation of their management systems; and 
have one or more of their personnel complete an industry training course. 

73. Subsection 90A (1) requires that, before determining an application for 
authorisation, the ACCC shall prepare a draft determination. 

The net public benefit test 

74. For the reasons outlined in this draft determination, the ACCC is satisfied 
pursuant to sections 90(6), 90(7) and 90(8) of the Act9 that in all the 
circumstances, the accreditation scheme for which authorisation is sought is 
likely to result in 

 a public benefit that would outweigh the detriment to the public constituted 
by any lessening of competition arising from the conduct and 

 such a benefit to the public that the conduct should be allowed to take place. 

75. Accordingly, the ACCC is satisfied that the relevant public benefit tests are met 
and proposes to grant authorisation to applications A91393-5. 

Conduct for which the ACCC proposes to grant 
authorisation 

76. The ACCC proposes to grant authorisation for 10 years to the current and future 
Victorian electricity distributors, to make and give effect to arrangements that 
provide that all Victorian electricity distributors will continue to require civil 
contractors to be ‘interim approved’, ‘pre-qualified’ or ‘accredited’ before being 
permitted to bid in tenders for performing, or to perform, underground civil works 
on network electrical infrastructure, for either Victorian electricity distributors or 
third parties. 

                                                
9
 See Attachment A. 
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 The exception to this requirement is that a civil contractor can undertake 
underground civil works for Victorian electricity distributors or third parties 
when the civil contractor is not interim approved, pre-qualified or accredited 
– but it will be required to have 100 per cent of its underground civil works 
visually inspected by an approved auditor before backfilling or cabling works 
can be undertaken. 

 Underground civil works include work related to electrical infrastructure 
projects such as trenching, installing conduits, backfilling, installation of 
cover slabs, installation of marker tape and underground cable hauling.  

 Civil contractors will be ‘interim approved’, ‘pre-qualified’ or ‘accredited’ 
where they have met the requirements specified by the Victorian electricity 
distributors. Civil contractors will achieve full accreditation if they have: 

 completed the relevant application forms 

 an audited management system that is based on Australian Standards 
and ISO standards on safety, quality and environmental 
management 

 one or more personnel who have completed an approved electrical 
infrastructure civil works industry training course and 

 submitted a copy of the open trench audit report. 

77. This draft determination is made on 12 March 2014. 

Conduct not proposed to be authorised  

78. Some questions have been raised as to whether the previous and current 
authorisations relate to overhead construction works. The Applicants did not 
seek authorisation to apply the accreditation scheme to ‘overhead’ construction 
work, installation of public lighting or electrical work, such as jointing and 
connecting cables. As such, the proposed authorisation does not apply to any 
accreditation scheme beyond underground civil works.  

Further submissions 

79. The ACCC will now seek further submissions on the draft determination. In 
addition, the Applicants or any interested party may request that the ACCC hold 
a conference to discuss the draft determination, pursuant to section 90A of the 
Act. 
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Attachment A - Summary of relevant statutory 
tests 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the 
case of subsection 90(6) would result, or be likely to result, or in the case of 
subsection 90(7) has resulted or is likely to result, in a benefit to the public; 
and 

 that benefit, in the case of subsection 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement was made and 
the provision was given effect to, or in the case of subsection 90(7) has 
resulted or is likely to result from giving effect to the provision. 

Subsection 90(8) states that the ACCC shall not: 

 make a determination granting: 

i. an authorization under subsection 88(1) in respect of a provision of a 
proposed contract, arrangement or understanding that is or may be 
an exclusionary provision; or 

ii. an authorization under subsection 88(7) or (7A) in respect of 
proposed conduct; or 

iii. an authorization under subsection 88(8) in respect of proposed 
conduct to which subsection 47(6) or (7) applies; or 

iv. an authorisation under subsection 88(8A) for proposed conduct to 
which section 48 applies; 

unless it is satisfied in all the circumstances that the proposed provision or 
the proposed conduct would result, or be likely to result, in such a benefit to 
the public that the proposed contract or arrangement should be allowed to 
be made, the proposed understanding should be allowed to be arrived at, or 
the proposed conduct should be allowed to take place, as the case may be; 
or 

 make a determination granting an authorization under subsection 88(1) in 
respect of a provision of a contract, arrangement or understanding that is or 
may be an exclusionary provision unless it is satisfied in all the 
circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should 
be allowed to be given effect to. 
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