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RESPONSES TO THE COMMISSION’S REQUEST FOR ADDITIONA L 
INFORMATION 

 

1. Describe the Catholic Negotiating Alliance’s (CNA) experience of collective 
negotiations involving groups of unrelated hospitals with health funds, including 
any attempts by the CNA to commence collective negotiations, since existing 
arrangements were authorised in 2009. 

For the duration of the 2009 Authorisation the CNA did not receive specific complaints or 
concerns from Funding Organisations or other industry groups regarding their dealings with 
the RNN. Further details in relation to its negotiation experience are set out below. 

Price terms 

The CNA’s objective in seeking authorisation for collective negotiation of price terms1 with 
Funding Organisations was never to achieve “standard” prices for all RNN members.2 The 
primary objective was and remains to ensure the CNA’s negotiating expertise and complex 
health fund modelling is lawfully and fully available to the RNN members.  

The Applicant acknowledges that direct collective negotiation by the CNA of price terms for 
groups of unrelated hospitals has, to date, been limited. This is not surprising given the 
voluntary nature of the collective negotiation arrangements under the 2009 Authorisation and 
the lack of willingness expressed by Funding Organisations, when approaches have been 
made, to collectively negotiate these terms with the CNA. In seeking the 2009 Authorisation 
the CNA correctly predicted “…. that if, over the course of the period covered by the 
authorisation, RNN members, or some of them, wish to engage in collective negotiation of 
price terms, they may encounter significant resistance from some major funding 
organisations”.3 

Nevertheless, for the term of the 2009 Authorisation the CNA has continued, where possible, 
to provide a consulting and support service to RNN members in respect of their negotiations 
with Funding Organisations. This encompasses the CNA’s revenue benchmarking exercises, 
which are essential to achieving efficient outcomes across RNN members i.e. correlating 
performance with revenue outcomes. It can also involve negotiating on behalf of an RNN 
member, which has occurred on certain occasions.4 

In this context it is most important to appreciate that the CNA is staffed by SVHA5 employees 
rather than separately employed CNA staff. As a result, authorisation enables the CNA to 
perform its function as a negotiating agent and adviser to the hospitals effectively and without 
the threat of legal action from the Funding Organisations (even where such interactions fall 
short of full collective negotiation of price terms). 

                                                      
1 Those terms in contracts with Funding Organisations in which “prices” in dollar amounts are 
specified and includes price schedules which are typically annexed or appended to the contracts. 
2 It is well understood that such an outcome is not possible due to hospital specific factors – indeed, 
even hospitals within large corporate groups such as Ramsay Healthcare (or Healthscope) would not be 
paid the same prices under their HPPAs. This is notwithstanding the fact that the revenue information 
in relation to all hospitals within the group could be freely shared (including on a non-aggregated basis) 
and used in the context of negotiations. 
3 ACCC Public Register, Letter to ACCC 17.10.08 at p.4 
4 See Public Register Submission (PRS) at section 4.2 for further details, especially pp. 22–23  
5 SVHA is an unrelated hospital group relative to most RNN members. 
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In the next phase of its authorised conduct the CNA will continue to approach Funding 
Organisations, where appropriate, with voluntary proposals to directly collectively negotiate 
price terms with at least sub-sets of the RNN members.  

Non-price terms 

The CNA has had direct success in relation to the collective negotiation of non-price terms. In 
particular, the CNA has successfully negotiated sets of standard non-price terms and 
conditions with multiple Funding Organisations.6 These standards can now be used at the 
discretion of RNN members as the starting point for negotiations with the relevant Funding 
Organisation. RNN members utilising these standards have reported a decrease the number of 
hours spent engaging with Funding Organisations and the associated costs involved, including 
seeking professional advice. In other words, the inefficiencies associated with protracted 
negotiations have been reduced. 

In noting this success, the Applicant remains well aware that certain non-price aspects of a 
negotiation between an individual hospital (or a hospital group) and a Funding Organisation 
will need to reflect the unique circumstances of that hospital or hospital group. For example, 
there may be business rules applicable to a particular hospital concerning specific programs.  

The CNA intends to progress the negotiation of further sets of standard non-price terms and 
conditions with other Funding Organisations in the next phase of its authorised conduct. 

 

2. Describe the CNA’s experience of collective negotiations with suppliers, including 
any attempts by the CNA to commence collective negotiations with suppliers since 
the existing arrangements were authorised in 2009. 

For the duration of the 2009 Authorisation the CNA did not receive complaints or concerns 
from suppliers involved in collective negotiations with the JPN. Indeed, the CNA’s 
experience of collective negotiations with suppliers since 2009 has been predominantly 
positive.  

The JPN has negotiated contracts with many major suppliers over this period and the total 
value of these agreements amounts to hundreds of millions of dollars.7  In so doing, the JPN 
has developed a set of standard terms and conditions that can form the basis of other 
collective negotiations going forward, thereby minimising the associated costs involved. 
Again, while taking advantage of these benefits the JPN is well aware that there may be 
certain unique circumstances of a hospital or hospital group that need to be taken into account 
in the context of a specific collective negotiation. The JPN standard terms and conditions 
contain the flexibility to accommodate these requirements. 

The on-going partnerships between the JPN and these suppliers are working well (as was 
acknowledged in interested party submissions) and these arrangements have resulted in 
significant cost savings for JPN members.8 The CNA intends to progress further collective 
negotiations with suppliers, where appropriate, in the next phase of its authorised conduct. 

                                                      
6 For further details, see the Confidential Submission at p. 23. The geographic scope of these standards 
reflects the practice of the relevant Funding Organisation 
7 The specific suppliers and the specific values for these agreements were provided to the Commission 
in the Confidential Submission (p. 28). 
8 In the Confidential Submission (p. 29), the Applicant provided the Commission with an estimate of 
total savings by way of collectively negotiated product over the period FY09 to FY13, which have been 
substantial for the JPN group. 
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Nonetheless, despite its success, the JPN has also encountered some difficulties in achieving 
maximum benefits under the 2009 Authorisation. It has dealt with some limited cases where 
suppliers expressed a willingness to enter a collective process but the engagement produced 
very protracted negotiations and/or simultaneous “divide and conquer” strategies with 
individual deals ultimately struck with individual members. These processes have obvious 
negative cost consequences for the CNA. The negotiations or dealings where such conduct 
took place related to agreements valued by the JPN at close to a hundred million dollars and 
were estimated to produce cost savings.   

 

3. Details of claimed improvements to clinical treatments of patients since the existing 
arrangements were authorised in 2009, and an explanation of how these are directly 
attributable to the existing authorisation. 

The RNN’s information sharing directly contributes to the public benefit of improvements in 
clinical and corporate learning through the benchmarking activities of the CNA (under the 
HBN Clinical and Operational Groups).9 The specific scope of this information sharing / 
benchmarking is outlined in some detail in response to Q4 below. 

Improvements to clinical and corporate learning 

Benchmarking (and associated reporting) allows the CNA to engage in targeted, best practice 
discussions with different hospital groups that focus on areas of potential efficiency 
improvement as well as areas of achievement. By way of example, this might include labour 
management process changes, coding resourcing or pharmacy management. Critically, these 
activities not only identify areas for improvement but also allow hospitals to take advantage 
of the clinical learnings of other RNN members, who may be delivering highly efficient 
outcomes in those same areas (i.e. knowledge transfers take place that improve the base 
clinical and corporate learning – and the clinical treatment of patients – across the RNN 
membership).  

Examples of improvements that have resulted from benchmarking activities since 2009 were 
provided to the Commission in the Confidential Box 2 of the Submission (p. 26). Two of 
these examples can be placed on the public register: 

• Surgery Site Infections Deep Cardiac at a metropolitan hospital: 

HBN Clinical Group data indicated that Surgery Site Infections Deep Cardiac at a 
metropolitan hospital rose from 0 percent to 2.5 percent over the period Jan – Jun 
2011 to Jan – Jun 2012. In response, the hospital engaged in proactive clinical 
activities to address the issue. This has resulted in a decline in rates for Jul – Dec 
2012. The example shows how the RNN members are using the HBN report results to 
make continuous improvements to their service provision. 

• Infection Control Committee at a regional hospital: 

The HBN indicators monitor incidents of Staphylococcus aureus bacteraemia (SAB) 
and Clostridium difficile (Cdiff ). These indicators are provided to a regional 
hospital’s Infection Control Committee, which also receives data on infection control 
from other sources (such as surgical site infections and hand hygiene). Since HBN 
monitoring began, the hospital has experienced a decline in the rates of SAB (from 1 

                                                      
9 See PRS at section 8.3 
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to less than 0.5 incidents per 10,000 bed days) and Cdiff (from around 2.5 to less than 
0.5 incidents per 10,000 bed days). 

[CONFIDENTIAL – RESTRICTION OF PUBLICATION CLAIMED]   

Two further examples of the improved clinical and corporate learning that arises from 
benchmarking are provided below, by way of illustration: 

• Prostheses order audits can be undertaken for RNN members - this involves 
identifying areas of revenue leakage, i.e. where a hospital is receiving lower benefits 
for certain prostheses than they could have otherwise been obtaining. The audit 
process necessarily involves the CNA engaging in comparisons with peer hospitals. 

• Diagnosis related grouping (DRG) audits can also be undertaken for RNN members - 
patients in a hospital are given a DRG by a clinical coder. In many funding models 
each DRG will have a different price under the hospital and health care related 
funding arrangement. The CNA carries out audits for members and identifies where 
patients could have been given a higher-acuity DRG, resulting in higher benefits from 
Funding Organisations. Part of the audit carried out by the CNA involves 
comparisons with peer hospitals and the creation of a CNA benchmark (or average) 
in some cases.    

These specific activities are important for RNN members as they ensure the facilities are 
billing correctly for the services they provide. This is an important consideration with a direct 
potential impact on the management and efficiency of RNN facilities and their ability to 
deliver the best patient care, especially when considering the inherent complexity of business 
rules, terms and conditions included in the hospital and health care related funding 
arrangements used by Funding Organisations (notwithstanding the CNA’s achievements 
regarding standardising non-price terms and conditions as much as possible with certain 
Funding Organisations). 

Benefits are attributable to Authorisation 

It is imperative the CNA has access to a database containing its members’ revenue, cost and 
efficiency data in order to undertake a number of its benchmarking functions. 

While some of the information RNN members share via the CNA may not require an ACCC 
authorisation, there remains a legal risk in relation to sharing a broad range of activity, cost 
and efficiency data amongst unrelated hospitals or hospital groups. This exposure is enhanced 
because the CNA is staffed by SVHA employees (i.e. an unrelated hospital to most RNN 
members), rather than operating independently.  

As a result, the improvements outlined above are directly attributable to the 2009 
Authorisation because in its absence, individual hospitals or hospital groups would be most 
unwilling to share the necessary information with the CNA. This would have significant 
implications for the benefits CNA can deliver in a benchmarking context with respect to the 
management and efficiency of CNA member hospitals, with associated improvements in the 
clinical treatment of patients. 

In this context, the Applicant continues to support and endorse the ACCC’s analysis in the 
2009 Authorisation:10 

                                                      
10 ACCC, Final Determination in respect of Applications for Authorisation lodged by St Vincent’s 
Health Australia Limited, Authorisation A91099, 29 January 2009, para 8.17 – 8.18 
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“… the ACCC acknowledges that the sharing of information regarding medical treatment, 
patient management and other issues which relate to the health and well-being of patients can 
lead to improvements in the mode, quality or efficiency of medical treatment and care …  

The sharing of price, fee or cost information may, however, incur some legal risk and … is 
unlikely to occur without authorisation among members that are not related bodies corporate. 
To the extent that sharing of this type of information improves the management and efficiency 
of CNA member hospitals, with associated flow-on improvements to clinical procedures, the 
ACCC considers it gives rise to a public benefit.” 

 

4. A more detailed description of the type of information that is proposed to be shared 
between members of the Revenue Negotiating Network (RNN) including cost, 
pricing and revenue data, the reasons why sharing that information is necessary, and 
the context in which it will be shared between members. 

In relation to information sharing, the Applicant seeks authorisation for members of the RNN, 
including their related bodies corporate to:  

• collectively negotiate hospital and health care related funding arrangements by any or 
all of the RNN members with Funding Organisations. This will include sharing data 
among the RNN members (such as cost or price information); and 

• exchange data, including aggregated revenue and activity, costs and efficiency data, 
for the purposes of benchmarking across CNA members. 

The type of information and the way in which it is envisaged it would be shared with RNN 
members is set out below. These responses do not mark a departure from the information 
sharing previously authorised by the Commission in 2009. 

For complete clarity, the Applicant is happy to further confirm the scope of its proposed 
information sharing arrangements as per Attachment B.  

Revenue Data 

The disclosure of the rate schedule of one hospital to another hospital would be of limited 
utility and is not what is proposed. In particular, the CNA does not seek authorisation to allow 
RNN members to exchange disaggregated pricing information outside a true collective 
negotiation or where a consultancy and support service is being provided by the CNA team to 
a particular RNN member for its negotiations regarding hospital and health care related 
funding arrangements.11 In any event, most arrangements prevent the sharing of any line item 
data by the use of stringent confidentiality clauses. This demonstrates that Funding 
Organisations remain genuinely able to choose whether to facilitate the proposed information 
sharing arrangements (or not). 

The regular data exchange that is envisaged is that revenue data of RNN members is 
aggregated and benchmarked (e.g. revenue per bed day by fund, “price weight of one” by 

                                                      
11 The latter scenario arises where the CNA is delivering a consulting and support service to a particular 
RNN member in respect of its bilateral negotiations with a Funding Organisation, which can 
encompass negotiating on their behalf. In this specific case the RNN member will provide the relevant 
HPPA pricing schedules to the CNA alone, to allow the CNA to advise and/or act on its behalf. This 
information is not disseminated among the broader CNA membership. The conduct is only noteworthy 
because the CNA is staffed by SVHA employees rather than separately employed CNA staff.  
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fund)12. For complete clarity, apart from the two situations outlined above, the pricing 
schedules of Funding Organisations are not (and will not be) shared or compared between 
RNN member hospitals. Revenue data derived from hospital billing systems is collected and 
collated on an aggregated basis by the CNA for the purpose of reporting aggregate revenue 
per patient group. 

This revenue analysis provides hospitals with a relative performance benchmarking overview 
of their business. This means that a hospital may be satisfied that its remuneration by a 
particular Funding Organisation is in line with its peers and little additional time will be spent 
on negotiating those prices. Alternatively, if a hospital is underpaid by comparison with its 
peers it will be able to use the benchmark data to negotiate, on a properly informed basis, with 
the Funding Organisation. The benchmarking enables CNA to advise RNN members on 
negotiation strategy.  

In addition, revenue modelling assists RNN members: 

• in the performance of strategic reviews of their services, including identification of 
opportunities for improving service delivery efficiency as well as improving patient 
access to services;  

• validate aggregate revenue performance against aggregate cost performance; and 

• ensure they are billing correctly for the services they provide (e.g. the prostheses 
audits and DRG audits referred to in response to Q3) – this is an important 
consideration, especially when considering the inherent complexity of business rules, 
terms and conditions included in the hospital and health care related funding 
arrangements used by Funding Organisations (notwithstanding the CNA’s 
achievements regarding standardising non-price terms and conditions as much as 
possible with certain Funding Organisations). 

Ultimately, revenue modelling supports efficient revenue management across the RNN, where 
operational viability is essential in order to maximise consumer access to the services. This is 
particularly important for Catholic hospitals, which have traditionally provided the 
community with access to a number of marginal / non-profit specialties and clinical services 
that are unavailable elsewhere in the private health care sector. 

As has been highlighted in response to earlier questions, SVHA in holding the auspices of 
agency is performing this role as a service to CNA members. It would be a significant risk for 
them to provide this valuable service without a Commission authorisation.  

                                                      
12 In this regard, we note Medibank Private has expressed some concern regarding the sharing of “price 
weight of one” (PWO) figures because it asserts this will allow its pricing to be derived, presumably 
through “reverse engineering” (see p.9). The Applicant notes Medibank Private previously raised this 
issue in the context of the 2009 Authorisation and the Applicant’s response remains the same – namely, 
that it questions the ease with which any such reverse engineering could be carried out, and the 
reliability of the results. The Applicant confirms it has never attempted such an exercise at any time 
during the 2009 Authorisation term and has no intention of doing so going forward. Moreover, if the 
exercise were simple and produced reliable results, then it would be possible for any person with 
appropriate experience to use patient invoices and publicly available weights for treatments to derive 
hospital specific results. To the extent this theoretical possibility exists, it would be unaffected by the 
existing arrangements. 
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Activity, Costs and Efficiency Data 

Data on a wide range of performance parameters will be shared to enable benchmarking on 
items such as admission practices, managing length of hospital stay, theatre utilisation, labour 
costs (e.g. labour costs per patient day) and supply costs (e.g. supply cost per patient day). 

There are significant benefits for hospitals, consumers and Funding Organisations if hospital 
can obtain benchmarking in relation to these performance parameters.  Examples of these 
benefits and examples of benchmarking have already been outlined in response to Q3 above. 
Additional benchmarking examples that continue to be managed by HBN Clinical include: 

• Length of stay – benchmarking data concerning length of stay can assist hospitals to 
target ways in which to decrease length of stay. Length of stay decreases are achieved 
through increased efficiency in pre-admission procedures, discharge planning and 
general multidisciplinary co-ordination of care. Moreover, decreasing a patient’s 
length of stay in a hospital may also decrease the risk of hospital acquired infection, 
both in rate and severity. Decreasing length of stay is of benefit for patients 
(consumers) from a clinical perspective and for Funding Organisations.  

• Day of surgery on admission – benchmarking the incidence of “day of surgery on 
admission” can assist hospitals decrease the number of patients that come into 
hospital on the day before surgery. 

• Safety improvement – benchmarking data can assist hospitals to target areas of 
safety improvement by comparing rates of adverse events. This means that hospitals 
can target resources to areas of need. This benefits patients from a clinical perspective 
and Funding Organisations and hospitals from a financial perspective through 
decreased length of stay and re-admission rates. 

• National Hospital Cost Data Collection studies – the collection and collation of 
data for benchmarking also assists in submitting and collating data for the National 
Hospital Cost Data Collection studies performed by the Commonwealth. 

HBN Operational also undertakes regular reporting in relation to a range of key cost KPIs. 
Examples of these KPIs include: 

• Work Hour KPIs  – for example, work hours per patient day (WHPP) and nursing 
work hours per patient day. 

• Theatre KPIs – for example, theatre utilisation rates. 

• Labour cost KPIs – for example, labour cost per patient day and nursing labour cost 
per patient day. 

• Supply cost KPIs – for example, supply costs (ex-labour only) per patient day and 
supply cost per patient day (consumables). 

• Coding KPIs – for example, average days to code, invoice and receipt. 

The RNN members and the CNA wish to be able to exchange such data for benchmarking 
purposes, without fear of any challenge as to the lawfulness of their conduct. 
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Objectives & context of information sharing 

The information sharing described above is essential to achieving efficient outcomes across 
RNN members. It is the authorisation of data sharing by the RNN members with the CNA 
(which is staffed by SVHA) that will enable it to perform its function as a negotiating agent 
and adviser to the hospitals effectively and without the threat of legal action from the Funding 
Organisations. 

Moreover, the benefits of information sharing can be derived by a particular RNN member, 
even if that RNN member is not engaged in a collective negotiation of price terms. The RNN 
member still has the public benefit of improvements in clinical and corporate learning 
associated with the benchmarking exercises performed by the HBN Clinical and Operational 
Groups as well as the benefit, if they desire it, of negotiating advice from the CNA. 
 

5. An explanation of why the Applicant considers the ability to engage in collective 
boycotts will contribute to the claimed public benefits in respect of negotiations 
with suppliers. 

The Applicant and the CNA appreciate that any request for an ability to engage in collective 
boycotts must be the subject of particularly close scrutiny by the Commission. In the 2009 
Authorisation the Commission made it clear that “… the ability to collectively boycott may … 
give a collective bargaining group a degree of bargaining power that goes well beyond what 
is necessary to address any imbalance in bargaining power. In some cases, it could simply 
reverse any imbalance in bargaining power…”13 

The Applicant submits that the above analysis does not reflect the current proposal and any 
anti-competitive detriment associated with the proposed JPN collective boycott conduct will 
be limited. An authorisation of the proposed conduct will not result in a situation where 
suppliers are placed under increased pressure to accept, without genuine commercial 
negotiation, the terms and conditions, including price, offered by JPN. Support for this 
submission is as follows: 

• All members of the JPN are free to choose not to participate in any boycott activity 
contemplated – it is wholly voluntary for each JPN member. This is made clear in the 
procedure outlined for managing any proposed collective boycott, where the CEO / 
Executive Authority of each relevant JPN member will make an independent 
determination whether that member participates in a collective boycott. 

Moreover, in the private hospital sector clinician choice i.e. the preferences of 
visiting medical officers (VMOs) is recognised as the major influencing factor as to 
what clinical consumables (in particular prostheses and clinical supplies) are used in 
a particular hospital and vendors will typically market directly to VMOs. This places 
a real and practical limit on the extent to which JPN members would be able to agree 
to participate in any proposed collective boycott, where the items at issue are the 
preferred consumables of clinicians practicing in their hospitals.  

• There are limits on the size, scope and coverage of the collective bargaining group. 
The JPN is limited to the members identified in the Submission. No new members are 
able to join.  

                                                      
13 ACCC, Final Determination in respect of Applications for Authorisation lodged by St Vincent’s 
Health Australia Limited, Authorisation A91099, 29 January 2009, para 7.90 
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Moreover, this identified cohort represent only a small portion of total purchases of 
hospital and other supplies in Australia. In relation to the goods and services at issue, 
it is misleading and inaccurate to rely on the CNA share of private hospital beds as an 
estimate of its market share and buyer power.14  

Medical goods and services are supplied to private and public health and aged care 
providers across not only hospitals, but a broader national health market that includes 
at least hospitals, day hospitals and medical centres. In relation to some products this 
spectrum is even broader and extends to supermarkets and pharmacies (such as the 
supply of paracetamol).15 The non-medical goods and services, such as 
telecommunications, furniture and legal services, are most likely to form part of an 
even broader acquisition market. 

In these circumstances, a market share estimate based on national hospital and aged 
care beds is conservative and still only delivers the JPN a collective market share of 
approximately 5.9%.16 It is difficult to imagine that buying power of this magnitude 
would “threaten the viability of” or “have a material adverse impact on” the majority 
of its top suppliers by suppressing price below the competitive level.17  

Nonetheless, the Applicant acknowledges that the CNA may also deal with small to 
medium businesses. As a result, it proposes to take additional steps to minimise any 
unintended pressure on these smaller suppliers, where the JPN members may be 
relatively important customers (see further details below). 

• There is a mediation period before a collective boycott can be considered by the 
CNA. 

The Applicant is keenly aware that a collective boycott should only be used as a last 
resort after all avenues to reach a successful commercial outcome have been 
exhausted – it understands that such conduct can sometimes significantly disrupt 
businesses. Past experience demonstrates that where the JPN had this ability (between 
2004 and 2008) it was a measure of last resort and the JPN never sought to use it.  

In order to clearly delineate the situations where access to a collective boycott is 
appropriate, the Applicant set out a proposed procedure18 for any collective boycott 
conduct. 19 Interested party submissions have highlighted concerns about the proposed 
JPN process as being only being internal to the CNA and suggested a number of 
useful amendments to the procedure. 20 Amendments have now been made such that 
collective boycott action can only be considered by the CEO of the CNA where: 

                                                      
14 See Symbion submission at pp. 4, 6 and Johnson & Johnson submission at p. 1 
15 Symbion itself acknowledges it is a specialist wholesaler and distributor to more than 300 Australian 
public and private hospitals, day surgeries, government and non-profit health agencies: see Symbion 
submission (p.2) and http://www.symbion.com.au/www/860/1001127/displayarticle/1001399.html  
16 See PRS at section 7.2, Table 8 for a more complete market share breakdown. 
17 See Symbion submission at p.7 (Importance of Catholic hospitals), Johnson & Johnson submission at 
p.2 and also PRS at section 5.3, Table 5 – this is quite a different scenario to that facing the 
Competition Tribunal in Re VFF Chicken Meat Growers’ Boycott Authorisation [2006] ACompT 2, 
where the Tribunal expressed concern regarding the creation of a ‘bilateral monopoly’. In this case, the 
collective conduct leaves untouched more than 90% of buyers (on a conservative estimate). 
18 Based on that offered by the CNA in the context of its 2009 Authorisation 
19 See PRS at section 4.3, p. 29–30 
20 See Johnson & Johnson submission at p. 2, the Medical Technology Association of Australia 
(MTAA ) submission at p.2 
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o collective negotiations between a supplier and the CNA fail, including the 
CNA using all reasonable endeavours to escalate the issue within the supplier 
company;21 and 

o following mediation by a mediator agreed by the parties, or nominated by the 
President of the Institute of Arbitrators Australia, the parties remain in 
dispute. 

• There are further restrictions on the application of the collective boycott. 

The CNA has now specified that any proposed collective boycott activity must only 
relate to the specific product category (or categories) that are the subject of the 
attempted collective negotiation.  It would not necessarily apply to all purchasing 
arrangements with the supplier company.22 

Furthermore, in order to protect small to medium suppliers, the CNA only seeks the 
application of any collective boycott action to suppliers with either an annual 
Australian turnover of more than A$5m, or an annual global turnover of more than 
A$10m.23  

Finally, as per the original collective boycott procedure, a written notification of 
intention to enter a collective boycott, including the dates of the proposed boycott, 
will be provided to the supplier. 

In light of these proposed changes, a revised JPN collective boycott procedure is set out at 
Attachment C. 

Contribution to Public Benefits 

The public benefits associated with the JPN, absent the proposed ability to engage in 
collective boycotts in some circumstances, are outlined in the Submission and in response to 
Q6 below. These predominantly arise from the following: 

• transaction cost savings for hospitals and suppliers associated with separate 
negotiations, which replace eight or more negotiations with one centralised 
negotiation; 

• savings for JPN members associated with access to better volume discounts; and 

• increased input by CNA members into contract terms and conditions. 

The Applicant submits these public benefits are more likely to be achieved, or achieved to a 
greater extent, if members of the JPN can lawfully insist a supplier negotiate with a 
nominated group in certain circumstances. It is anticipated that the ability to do so, without its 
actual deployment, will minimise instances of protracted negotiations and the “divide and 
conquer” strategies referred to in response to Q2 above. In other words, while the 2009 
Authorisation has seen the JPN produce real and meaningful public benefits, the proposed 
ability to engage in collective boycotts in specific circumstances is likely to generate even 
greater savings and efficiencies, including further increasing the likelihood that JPN hospitals 

                                                      
21 See language suggested in MTAA submission at p.2 
22 See MTAA submission at p.2 
23 We note that there are many potential definitions of small to medium enterprises (SMEs). We have 
used these numbers as reflective given the NAB quarterly SME survey captures firms with annual 
turnovers between $2 and $10 million. 
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in relatively less strong bargaining positions will have greater input into their contracts, while 
including stringent safeguards to minimise any associated anti-competitive detriment. 

Moreover, these enhanced public benefits will allow the CNA to further support the broader 
range of public benefits that are delivered via the charitable works engaged in by the CNA 
members. In other words, any savings derived by CNA members are directly channelled into 
the delivery of high quality health services or into their wide range of charitable programs or 
missions that emphasise the needs of the poor and disadvantaged (most of which do not 
generate a positive return). Many examples of these programs – which clearly deliver public 
benefits – are outlined in the Submission at section 8.4. 

 

6. Further information about the public benefits that have been achieved since 2009 
given that interested parties submit that collective negotiations have not occurred to 
the extent foreshadowed and agreements continue to be negotiated along state and 
hospital group lines. 

Revenue Negotiation Network (RNN) 

As outlined in response to Q1 above, the Applicant acknowledges that collective negotiation 
of price terms has, to date, been limited. This has been primarily due to Funding 
Organisations declining to engage with the CNA in the collective negotiation of price terms, 
as they are completely free to do under the 2009 Authorisation.  

Nonetheless, the RNN has delivered real and substantial public benefits since 2009 in the 
following ways: 

Transaction Cost Savings and Efficiencies 

• The CNA has successfully negotiated a set of standard non-price terms and conditions 
with multiple Funding Organisations.24 They can now be used at the discretion of 
RNN members as the starting point for negotiations with the relevant Funding 
Organisation. CNA members have reported that the standard terms and conditions 
have decreased: 

o the number of hours spent engaging with Funding Organisations; and  

o the associated costs involved, including in seeking professional advice.  

In other words, the negotiations are more efficient, which benefits both the CNA 
membership and the Funding Organisations. 

The Applicant is well aware that certain non-price aspects of a negotiation between 
an individual hospital (or a hospital group) and a Funding Organisation may need to 
reflect the unique circumstances of that hospital or hospital group. For example, there 
may be business rules applicable to a particular hospital concerning specific 
programs. However, this does not detract from the very real benefits the CNA’s 
collective negotiations of such standards have delivered, and will continue to deliver, 
to RNN members and Funding Organisations. Indeed, it is in the interests of hospitals 
(or hospital groups) and Funding Organisations for flexibility to be retained in 
relation to aspects of hospital and health care related funding arrangements. 

                                                      
24 For further details, see the Confidential Submission at p. 23 
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The CNA intends to progress the negotiation of further sets of standard non-price 
terms and conditions with other Funding Organisations in the next phase of its 
authorised conduct. 

• In addition to its work in relation to non-price terms and conditions, the CNA 
provides a consulting and support service to RNN members in respect of their 
negotiations with Funding Organisations.25 These support services include RNN 
Revenue Modelling services, attending and assisting in negotiations with Funding 
Organisations, reviewing funding proposals and documentation and sharing tools to 
prevent revenue leakage. 

The primary objective of these services is to ensure negotiating expertise and 
complex health fund modelling is lawfully available to all the RNN member hospitals 
from the CNA (which is staffed by SVHA employees) in circumstances where the 
cost for an RNN member to perform impact analyses across the variety of differing, 
non-standard and complex business rules and conditions used by Funding 
Organisations can be prohibitively expensive.  

The services the CNA provides enables RNN members to realise cost savings relative 
to a situation where individual Catholic hospitals would need to negotiate their 
contracts with Funding Organisations completely independently. As the Commission 
has previously recognised, these cost savings stem from reduced costs for the 
acquisition of the information necessary to make an informed choice, which 
commonly takes the form of professional advice.26  

Moreover, by arming RNN members (particularly those that are in a relatively less 
strong bargaining position) with this information and services, those RNN members 
are able to have greater input into contract terms and conditions and be more 
commercially efficient, which gives rise to an additional public benefit.27 By way of 
illustration, smaller RNN members cannot afford to employ a full time specialist to 
negotiate with Funding Organisations (and, in any event, such specialist skills are not 
readily available in the marketplace). Where there is not a full time specialist, the role 
is often added to another job description and the designated negotiator is often at a 
considerable disadvantage when dealing with the specialist representatives of 
Funding Organisations.28  

Improvements in Clinical Procedure 

• The public benefit associated with improvements in clinical and corporate learning 
through the benchmarking activities of the CNA is addressed in detail in response to 
the Commission’s Q4 above. 

Joint Purchasing Network (JPN) 

As outlined in response to Q2 above, the JPN has negotiated contracts with many major 
suppliers over the duration of the 2009 Authorisation for the benefit of a range of unrelated 
hospital groups. The total value of these agreements amounts to hundreds of millions of 

                                                      
25 See PRS at section 4.2, especially pp. 22–23  
26 ACCC, Final Determination in respect of Applications for Authorisation lodged by St Vincent’s 
Health Australia Limited, Authorisation A91099, 29 January 2009, para 8.9 
27 ACCC, Final Determination in respect of Applications for Authorisation lodged by St Vincent’s 
Health Australia Limited, Authorisation A91099, 29 January 2009, para 8.23, 8.25 
28 For further detail, please refer to the Confidential Submission at pp. 23–24 
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dollars.  Moreover, the on-going partnerships between the JPN and these suppliers are 
working well (as was acknowledged in interested party submissions).  

Against this background, the JPN has delivered real and substantial public benefits since 2009 
in the following ways: 

Transaction Cost Savings and Discounts 

• The JPN’s relative success in the collective negotiation of contracts with many major 
suppliers since 2009 has produced transaction cost savings for the JPN members and 
suppliers associated with the group negotiating approach (which replaces eight or 
more negotiations with one centralised negotiation). These include a decrease in the 
number of hours spent engaging with suppliers, reduced costs involved in seeking 
professional advice, the development of standard terms and conditions and reduced 
monitoring costs.  

• The JPN has also produced more favourable terms and conditions (including volume 
discount provisions) for JPN members, as well as supplier benefits in the form of 
higher utilisation of their products, potentially more customers and strengthened 
customer relationships. 

• Overall, the collectively negotiated JPN contracts have produced significant cost 
savings for JPN members. An estimate of the extent of these savings over the period 
of the 2009 Authorisation was provided in the Confidential Submission (p.29 and pp. 
49 – 50).  

Increased Input into Terms and Conditions 

• Given the market share of the JPN in relation to medical goods and services (let alone 
non-medial goods and services), it is clear that many hospitals or hospital groups 
within the JPN will have little bargaining power relative to a large range of their 
suppliers. In these circumstances, on a stand-alone basis, these facilities are likely to 
have limited capacity to have effective input into contract terms and conditions. 

• For these facilities that are in a relatively less strong bargaining position, the JPN 
collective bargaining arrangements have provided a greater opportunity to have more 
effective input into contract terms and conditions, thereby producing efficiency gains. 

Broader Public Benefits (RNN and JPN) 

Finally, as mentioned in response to Q5, any benefits derived from the CNA’s operations also 
allow further support for broader range of public benefits delivered via the charitable works 
engaged in by the CNA’s members. In other words, any savings derived by CNA members 
are directly channelled into the delivery of high quality health services or into their wide 
range of charitable programs or missions that emphasise the needs of the poor and 
disadvantaged. Most of these operations do not generate a positive commercial return and in 
order to deliver these projects the CNA’s members are required to find efficiencies and 
savings in the operation of their healthcare facilities. In this way, there is a direct causal link 
between the cost savings and efficiencies derived from the CNA and the ability of the CNA to 
maximise their charitable missions and programs. Many examples of these programs – which 
all clearly deliver independent public benefits – are outlined in the Submission at section 8.4. 
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7. Details of any changes that have been made to the Governing Agreement and 
Participation Agreement since they were provided to the ACCC in 2003, and 
copies of any new or updated Agreements 

There have been no changes to the Governing Agreement or the content of the Participation 
Agreement since they were provided to the ACCC in 2003. However, Participation 
Agreements (using the standard template) have been executed by the individual hospitals (or 
hospital groups) that have joined the CNA since 2003. 

 

8. Information about how the market share of actual and/or potential members to the 
RNN has changed since the 2009 authorisation (i.e. combined market share by private 
hospital beds). 

The table below sets out the market share by private overnight hospital beds of actual and 
potential RNN members in the 2009 Authorisation and the 2013 Application. It demonstrates 
that nationally there has been virtually no change in the market shares of actual and potential 
CNA members.  

 

 

NSW  

& ACT NT QLD SA TAS VIC WA 

2009 Determination29 17.0% – 26.6% 21.1% 52.9% 26.6% 42.9% 

2013 Application30 17.2% – 27.2% 23.1% 58.2% 26.7% 43.4% 

Furthermore, with the exception of Canossa Private Hospital in Queensland,31 the small 
increases in market shares in Queensland, South Australia and Tasmania have been due to 
growth in CNA member hospital bed numbers, rather than growth in the size of the CNA 
membership.  

                                                      
29 ACCC, Final Determination in respect of Applications for Authorisation lodged by St Vincent’s Health 
Australia Limited, Authorisation A91099, 29 January 2009, p. 21 
30 PRS, p. 36 
31 Which has 1% of private hospital beds in that State, see PRS, p. 36 
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ATTACHMENT A:  
ADDITIONAL RESPONSES TO INTERESTED PARTY SUBMISSION S 

 

Scope of the Authorisation 

In its submission the Private Healthcare Australia (PHA) has asked that the Commission 
impose a condition “limiting the CNA to the hospitals listed in the current application” (p.2).  

The Applicant confirms it does not seek an open-ended authorisation in relation to potential 
members. Instead, it seeks authorisation for the parties specifically listed in its application for 
revocation and substitution (dated 9 December 2013) to engage in the relevant conduct. This 
list includes specified potential members and the Applicant’s analysis of anti-competitive 
detriment and public benefits has proceeded on the basis these members will participate in the 
CNA. 

No collective boycott is being sought in respect of the RNN 

Certain interested party submissions indicate that the Applicant is seeking the Commission’s 
clearance to engage in collective boycott conduct with respect to the RNN and its dealings 
with Funding Organisations. For example, Bupa’s submission notes “Bupa has serious 
concerns that it may be forced, by threat of collective boycott, to contract with a particular 
facility”.32 

For the sake of abundant clarity the Applicant confirms again that it is not seeking 
authorisation for the RNN to collectively boycott Funding Organisations.  

RNN information sharing 

In relation to the RNN, the Applicant is pleased to note that interested party submissions have 
accepted that information sharing (including as to prices) is an “inherent aspect of collective 
bargaining” and that it is legitimate for private hospital groups to share aggregated revenue, 
activity, cost and efficiency data for quality, clinical and service benchmarking purposes.33 

Further information in relation to the RNN’s information sharing is provided in response to 
Q3 and Q4 above. The Applicant also wishes to make the following comments in relation to 
certain submissions by PHA: 

• “… data collected from health funds under the terms of the authorisation must be 
shared only between direct members of the CNA for the purposes outlined in the 
application and not provided to external bodies affiliated with CNA members” (p.2) 

The Applicant confirms that, as per its application for authorisation, data will be 
shared between CNA members (including their related bodies corporate) for the 
purposes set out in that application. The CNA will not provide data collected from 
health funds to external bodies affiliated with CNA members. 

• “The ACCC should impose a condition of authorisation requiring the CNA to share 
benchmarking data with health funds” (p. 2) 

                                                      
32 Bupa submission at p.3 
33 Medibank Private submission at p. 9 
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The Applicant submits that it would not be appropriate for the CNA to be compelled 
to share the results of its benchmarking with health funds. This is particularly so 
where the proposed RNN collective negotiation arrangements are voluntary for 
Funding Organisations, who can choose whether or not to deal with RNN members as 
a group or on an individual basis. 

Moreover, the health funds already have access to quite detailed hospital revenue data 
via the Hospital Casemix Protocol (HCP) data set, which is the mandatory minimum 
data set produced by all private hospitals in Australia. This data set includes clinical, 
demographic and financial data for privately insured admitted patient services, all of 
which is available to Funding Organisations and ultimately reported to government.34 

JPN information sharing 

In relation to the JPN, the Applicant is pleased to note that some interested party submissions 
have indicated it is appropriate for the JPN to share particular information for the purposes of 
benchmarking, as well as in the context of collective negotiations.35 

In relation to information sharing, the Applicant seeks authorisation for members of the JPN, 
including their related bodies corporate to collectively negotiate arrangements or 
understandings with suppliers of goods or services. This will include sharing all relevant data 
among the JPN members (such as cost or price information) in order to facilitate these 
arrangements by: 

• identifying those supply arrangements for goods and services where a collective 
approach could deliver benefits to both the JPN and suppliers; 

• allowing  consideration of the desired outcomes from negotiations and how these can 
best be achieved; and  

• monitoring performance and compliance following a successful agreement – this 
replicates the authorisation previously granted in 2009. 

The Applicant submits this application replicates the conduct authorised in 2009. As the 
Commission has repeatedly recognised:36 

“… information sharing is an inherent aspect of collective bargaining because in order to 
collectively negotiate terms and conditions with a supplier or customer, the members of the 
collective bargaining group must discuss their desired outcomes from negotiations and how 
these can best be achieved.” 

The JPN is seeking Commission authorisation for this practice to continue. In so doing, it 
notes that often information sharing arrangements in this context can still be frustrated by the 
ability of suppliers to impose confidentiality obligations that can impede or prevent 
information being shared.   

                                                      
34 ACCC, Final Determination in respect of Applications for Authorisation lodged by St Vincent’s 
Health Australia Limited, Authorisation A91099, 29 January 2009, pp. 31 – 32 and 
http://www.health.gov.au/internet/main/publishing.nsf/Content/health-casemix-data-collections-about-
HCP  
35 See MTAA submission at p.1 
36 See ACCC, Final Determination in respect of Applications for Authorisation lodged by St Vincent’s 
Health Australia Limited, Authorisation A91099, 29 January 2009, at [7.54] and ACCC, Final 
Determination in respect of Applications for Authorisation lodged by Private Hospital Collective 
Bargaining Group Authorisation A91293, 20 August 2012 at [97] 
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In light of this information, the Applicant wishes to make the following comments in relation 
to certain submissions by Symbion: 

• “… the sharing of information in the context of the JPN appears to be a new proposal 
not previously covered by an authorisation” (p.8) 

The Commission has explicitly authorised the JPN to jointly negotiate the acquisition 
of goods and services from suppliers and has clearly acknowledged information 
sharing is an inherent aspect of this process. Re-authorisation of information sharing 
in this context is sought, and the Applicant notes even Symbion accepts “some 
information sharing between JPN members would be necessary to conduct a truly 
collective negotiation”.  

• “… it is also not clear what information is proposed to be shared” (p.8) 

The Applicant refers to the above paragraphs as a more detailed description of the 
proposed JPN information sharing. For complete clarity, the Applicant is also happy 
to further confirm the scope of its proposed information sharing arrangements as per 
Attachment B. 

The RNN’s collective negotiations and information sharing will not result in anti-competitive 
detriments. 

The Applicant reiterates there will be no lessening of competition as a result of the 
continuation of the RNN collective negotiation arrangements for the reasons set out in the 
Submission at section 7.1.  

The Applicant wishes to make the following additional comments in relation to certain 
submissions by Medibank Private: 

• “… Medibank considers it would be feasible for a private hospital group to bypass 
Medibank (i.e. refuse to conclude an HPPA with Medibank) … Bypassing Medibank 
is likely to be a particularly viable option for CNA members which, as noted above, 
operate iconic facilities that are more likely to be demanded by PHI members even in 
absence of an HPPA” (p.6) 

The Applicant disputes any assertion that it would be feasible for a CNA member to 
bypass a Funding Organisation such as Medibank due to the legislated “second-tier” 
benefits regime.37  It is not aware of any hospital (other than very small day hospitals) 
that relies on second tier benefit arrangements. 

Despite Medibank’s submission, there can be no real dispute that the short term 
impacts of going out of contract are more severe for a hospital than a Funding 
Organisation. The hospital suffers an immediate and severe loss of income. Without 
volume, and with significant fixed costs, hospitals lose money. By contrast, the 
proportion of a Funding Organisation’s members who require hospitalisation when a 
particular hospital goes out of contract and for whom that hospital is the only real 
choice is very small. In other words, the impact on the hospital and the Funding 

                                                      
37 See PRS at s 3.4 for further details on second-tier benefits. In summary, in the absence of a 
negotiated agreement, second tier benefits guarantee a minimum benefit payment for accredited private 
hospitals. Under the second tier benefit system, the level of benefit payable to a hospital that does not 
have a contract with a health insurer is set at 85 percent of the average benefits currently paid by that 
health insurer for that episode of care in comparable private hospital facilities in the same state with 
which the health insurer has contracts.  
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Organisation are very different and materially affects the balance of bargaining 
power. 

It was asserted that the second tier benefit arrangements effectively reduce or offset 
this bargaining imbalance. This is not the case. The hospital does not know what the 
second tier benefit payable to it will be. The second tier benefit is typically 85% of 
the average rate payable by that fund to comparable hospitals in the relevant state. 
The Funding Organisation is not obliged to disclose those rates to a hospital until 
after a decision has been made between the parties to formally terminate their 
contractual arrangement. Therefore, a hospital cannot make a fully informed decision 
as to the likely financial impact on it of going out of contract. Relevantly, this 
asymmetry of information disclosure was lobbied for strongly by the private health 
insurance industry in Australia. 

• “… If the CNA were to conduct collective negotiations in which all CNA members 
participate, then it would represent a bloc larger than Ramsay, Healthscope or 
Healthe Care, the three largest private hospital networks (on a national basis)” (p.8) 

This is an incorrect comparison. Each of the groups mentioned operate under the 
umbrella of a parent company that makes the relevant facilities related bodies 
corporate.  As a result, each of these hospital groups are able to act collectively, freely 
share all information and engage in collective boycott type conduct where necessary. 
This simply does not apply to the CNA. 

Moreover, the fact that there has not been collective negotiation of price terms for the 
duration of the 2009 Authorisation indicates that health funds have not felt under any 
pressure to deal with the CNA members collectively – regardless of the status of any 
particular RNN member. The continued voluntary nature of collective negotiation 
with the RNN, as per the Applicant’s application, will ensure that health funds can 
continue to make a commercial choice as to whether to deal with the RNN 
collectively or not and renders this submission irrelevant. 

The RNN’s Proposed Conduct will continue to produce meaningful public benefits. 

The Applicant welcomes the interested party submissions that acknowledge they do not have 
an in-principle objection to collective negotiations by private hospital groups38 and a 
recognition that such negotiations can lead to public benefits in the form of transaction cost 
savings and efficiencies.39 Further details in relation to these benefits have been provided in 
response to Q6 above. 

The Applicant wishes to make the following additional comments in relation to certain 
submissions by Bupa and Medibank Private: 

• “… in our experience, the authorised mechanisms have not in fact been utilised … 
over the past 10 years the CNA has not conducted negotiations on a collective basis 
as previously authorised” (Bupa, p.2) 

                                                      
38 See Medibank submission at p. 1: “… in principal Medibank does not oppose collective bargaining 
by members of the CNA” and p. 3: “Medibank does not have an in-principle objection to collective 
negotiations by private hospital groups” 
39 See Bupa submission at p. 3: “BUPA acknowledges that cost savings are an important public 
benefit” and Medibank submission at p. 8 “Medibank accepts that in principle, collective negotiations 
are capable of resulting in transaction cost savings and efficiencies that are appropriately described as 
public benefits” 
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The Applicant’s responses to the Commission’s questions make it clear that this 
submission is incorrect.  The RNN has played a variety of roles for its member 
hospitals. While some of these roles, such as negotiating standard non-price terms and 
conditions, have been visible to certain Funding Organisations, others have involved 
benchmarking and behind the scenes contract negotiation advice. 

• “… any savings made through increased market power in negotiations can add 
significant costs to the consumer … this process only results in increased costs to the 
fund and in increased premiums to Bupa members, thus diminishing any public 
benefits” (Bupa, p.3) 

The fact that there has not been collective negotiation of price terms for the duration 
of the 2009 Authorisation indicates that health funds have not felt under any pressure 
to deal with the CNA members collectively – regardless of the status of any particular 
RNN member. The continued voluntary nature of collective negotiation with the 
RNN, as per the Applicant’s application, will ensure that health funds can continue to 
make a commercial choice as to whether to deal with the RNN collectively or not and 
renders this submission irrelevant.  

•  “… Medibank expects that collective negotiations would not enable the HPPA 
negotiation process to be effectively rationalised. … Medibank submits that there is a 
low probability that material transaction cost savings and efficiencies will be realised 
from the proposed conduct” (Medibank, p.9) 

As set out previously, the CNA has already had direct success in relation to the 
collective negotiation of non-price terms with multiple Funding Organisations.40 
These standards can now be used at the discretion of RNN members as the starting 
point for negotiations with the relevant Funding Organisation. RNN members 
utilising these standards have reported a decrease in the number of hours spent 
engaging with Funding Organisations and the associated costs involved, including 
seeking professional advice. In other words, the inefficiencies associated with 
protracted negotiations have been reduced to the benefit of both RNN members and 
the relevant Funding Organisations. 

In the next phase of its authorised conduct the CNA: 

o intends to progress the negotiation of further sets of standard non-price terms 
and conditions with other Funding Organisations; and  

o will continue to approach Funding Organisations, where appropriate, with 
voluntary proposals to directly collectively negotiate price terms with at least 
sub-sets of the RNN members. 

The JPN will continue to produce meaningful public benefits and not result in anti-
competitive detriment. 

The Applicant welcomes the interested party submissions that acknowledge they do not have 
an in-principle objection to collective negotiations by private hospital groups through the 
CNA (including information sharing)41 and a recognition that such negotiations can lead to 

                                                      
40 For further details, see the Confidential Submission at p. 23. The geographic scope of these standards 
reflects the practice of the relevant Funding Organisation 
41 See Johnson & Johnson submission at p.1: “In principle JJM and Janssen do not object to the 
reauthorisation of collective negotiations by Catholic hospitals through the CNA” and MTAA 
submission at p. 1 “MTAA accepts that the JPN … should be authorised to collectively negotiate with 
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public benefits in the form of efficiencies.42 Further details in relation to these benefits have 
been provided in response to Q6 above. 

The Applicant wishes to make the following additional comments in relation to certain 
submissions by Symbion: 

• “… to the extent that there are suppliers who hold leverage over the Catholic hospital 
groups, all large hospital groups would be in a similar position” (p.4) 

This is an incorrect comparison. Almost all other large hospital groups operate under 
the umbrella of a parent company that makes the relevant facilities related bodies 
corporate.  As a result, these hospital groups are able to act collectively, freely share 
all information and engage in collective boycott type conduct where necessary. This 
simply does not apply to the CNA. 

• “…The Application states that JPN’s aggregate market share of hospital supply 
purchases is small … however the CNA represents 26.3% of private beds in 
Australia” ( p.6) 

JPN’s aggregate market share of hospital supply purchases is small.  

In relation to hospital supply purchasing, it is not accurate to assert that the CNA’s 
prospective market share is 26.3%.  Medical goods and services are supplied to 
private and public health and aged care providers across not only hospitals, but a 
broader national health market that includes at least hospitals, day hospitals and 
medical centres.43 The non-medical goods and services, such as telecommunications, 
furniture and legal services, are most likely to form part of an even broader 
acquisition market. 

In these circumstances, a market share estimate based on national public and private 
hospital and aged care beds is conservative and still only delivers the JPN a collective 
market share of approximately 5.9%.44  

•  “…Symbion is sceptical that collective negotiations will actually result in cost 
savings and efficiencies” ( p.7) 

As outlined in response to the Commission’s Q6, the JPN’s collective negotiations 
have already resulted in cost savings and efficiencies. 

•  “…Catholic hospital groups and individual Catholic hospitals negotiate with 
pharmaceutical wholesalers on a bi-lateral basis … Symbion believes that … there 
are a number of issues on which it is (and will remain) necessary for a hospital or 
group and a pharmaceutical wholesaler to agree “one-on-one”, either because those 
issues reflect individual hospital/group service requirements or expectations and/or 
impact on Symbion’s cost to serve” ( p.7) 

                                                                                                                                                        
suppliers of various goods and services and to share particular information for the purpose of 
benchmarking.” 
42 See Johnson & Johnson submission at p.1: “.. collective negotiations can result in some efficiencies. 
Our relationship and negotiations with the CNA are generally constructive”  
43 Symbion itself acknowledges it is a specialist wholesaler and distributor to more than 300 Australian 
public and private hospitals, day surgeries, government and non-profit health agencies: see Symbion 
submission (p.2) and http://www.symbion.com.au/www/860/1001127/displayarticle/1001399.html  
44 See PRS at section 7.2, Table 8 for a more complete market share breakdown. 



PUBLIC REGISTER VERSION  

 

D o c  I D :  A9 6 5 0 - 65620740.1 

 22

The JPN appreciates some suppliers have unique supply chain arrangements with 
particular JPN hospitals or hospital groups that would need to be taken into account in 
the context of a collective negotiation. The Applicant submits this does not 
necessarily mean a collective negotiation is impossible or that it could not deliver 
benefits to the JPN members and the supplier in question. As set out in response to 
the Commission’s Q2, the JPN standard terms and conditions contain the flexibility to 
accommodate “one on one” requirements. Any additional complexity would need to 
be offset against the transaction cost savings that could still be achieved by a single 
negotiation, rather than 8 – 9 separate processes. 

Furthermore, the unique supply chains a pharmaceutical wholesaler such as Symbion 
may have should not be taken as reflective of all JPN supply arrangements. The fact 
that the JPN has negotiated contracts with many major suppliers since 2009 and the 
total value of these agreements amounts to hundreds of millions of dollars 
demonstrates the success and benefits a collective approach has already delivered to 
both the JPN members and their supply partners.  
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ATTACHMENT B: REVISED PROPOSED CONDUCT 

 

The Applicant seeks authorisation from the Commission under section 91C(1) for: 

(a) members of the RNN (including their related bodies corporate) to collectively 
negotiate hospital and health care related funding arrangements by any or all of the 
RNN members with Funding Organisations. This will include sharing data among the 
RNN members (such as cost or price information) at any time and reaching 
arrangements or understandings on the terms and conditions, including prices, for the 
supply of goods or services by any or all of these hospitals;  

(b) members of the JPN (including their related bodies corporate) to: 

(i) conduct joint negotiations by any or all of the JPN members with suppliers of 
goods or services, which will include sharing data among the JPN members 
(such as cost or price information) at any time and reaching arrangements or 
understandings on the terms and conditions, including prices, for the 
acquisition of goods or services by any or all of these healthcare facility 
operators; and 

(ii) agree that the negotiations of acquisitions from suppliers occur only through 
some or all of the members of the JPN and upon terms agreed by those JPN 
members; and 

(c) members of the CNA RNN, including their related bodies corporate, (under the HBN 
Groups) to exchange data, including aggregated revenue, and activity, costs and 
efficiency data for the purpose of benchmarking across all members of the CNA 
RNN, 

 (together, the Proposed Conduct). 
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ATTACHMENT C: REVISED CNA PROCEDURE 

 

(a) In the event that: 

(i) collective negotiations between a supplier and the CNA (in respect of one or 
more of the relevant JPN members) fail, including the CNA using all 
reasonable endeavours to escalate the issue within the supplier company; and 

(ii)  following mediation by an independent mediator agreed by the parties, or 
nominated by the President of the Institute of Arbitrators Australia, the 
parties remain in dispute, 

the JPN Reference Group can recommend a joint agreement not to deal with that 
particular supplier (i.e. a collective boycott) in relation to the specific product 
category (or categories) that were the subject of that collective negotiation to the 
CEO of the CNA. 

(b) The CEO of the CNA will determine whether to approve the collective boycott, and if 
so recommend the course of action to the CNA Advisory Board. 

(c) The CNA Advisory Board will determine whether to endorse a collective boycott, 
and if so, make a recommendation to the relevant JPN members about a collective 
boycott of the supplier by those JPN members wishing to collectively negotiate with 
that supplier. 

(d) The CEO/Executive Authority of each relevant JPN member will determine whether 
that member participates in the collective boycott. 

(e) Notification of an intention to enter into a collective boycott, including effective dates 
of boycott implementation, will be communicated in writing to a representative of the 
supplier. 

(f) Once a mediation referred to in paragraph (a)(ii) is notified by either party to the 
other, if the parties do not agree within a further seven days on:  

(i) the procedures to be adopted in a mediation of the failed collective 
negotiations; and  

(ii)  the timetable for all the steps in those procedures; and  

(iii) the identity and fees of the mediator; then:  

(iv) the President of the Institute of Arbitrators Australia will appoint the 
mediator and determine the mediator’s fees and determine the proportion of 
those fees to be paid by each party (to be in equal shares unless otherwise 
agreed by the parties). 

(g) If a supplier refuses to participate in the mediation referred to in paragraph (a)(ii) 
above, the JPN Reference Group may proceed with its consideration of a collective 
boycott. 

 


