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Determination A91384 1 

Summary 

The ACCC has decided to grant re-authorisation to Myer Pty Ltd and its licensee 
businesses for another 5 years to enable Myer to continue to invite businesses 
operating within Myer stores or online (www.myer.com.au) to participate in 
certain promotions including storewide and category wide discount promotions, 
MYER one loyalty program points offers, Myer Card and Myer Visa Card 
promotions, Discount Price Matching Policy, and any other promotions relevant 
to such businesses operating within Myer's stores and online facilities.  

The ACCC considers that the proposed conduct satisfies the relevant public 
benefit tests. In reaching this conclusion, the ACCC notes that Myer and licensee 
businesses appear to be constrained by competition, including competition from 
suppliers who are independent of Myer. The ACCC also notes that licensee 
businesses are not under any obligation to participate in promotions run by Myer 
and that the ACCC has not seen any evidence to suggest that the previous 
authorisations have reduced the level of discounting by Myer or licensee 
businesses.  

No submissions were received in response to the draft determination issued on 
12 December 2013. 

The application for authorisation 

1. On 6 September 2013 Myer Pty Ltd (Myer) lodged an application with the 
Australian Competition and Consumer Commission (the ACCC) under section 
91C(1) of the Competition and Consumer Act 2010 (the Act) for the revocation 
of authorisation A91091 and the substitution of authorisation A91384 for the one 
revoked (re-authorisation).1 

2. Myer also requested interim authorisation to enable it to engage in the proposed 
conduct while the ACCC is considering the substantive application. Interim 
authorisation was granted on 25 September 2013 and will remain in place until 
the date this determination comes into effect or until the ACCC decides to 
revoke interim authorisation.  

3. On 12 December 2013, the ACCC issued a draft determination proposing to 
grant authorisation for five years. A conference was not requested in relation to 
the draft determination. 

The conduct 

4. The substitute authorisation will enable Myer to invite independent businesses 
that operate within Myer stores (licensee businesses2) or online 
(www.myer.com.au) to participate in certain promotions including storewide and 
category wide discount promotions, MYER one loyalty program points offers, 

                                                
1
  Detailed information about the authorisation process is contained in the ACCC’s Guide to 

Authorisation available on the ACCC’s website www.accc.gov.au. 
2  Licensee businesses are sometimes referred to as ‘concession stands’, ‘concession stores’ 

or ‘concession businesses’. 

http://www.accc.gov.au/
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Myer Card and Myer Visa Card promotions, Discount Price Matching Policy, and 
any other promotions relevant to such businesses operating within Myer's stores 
and online facilities (proposed conduct). 

5. Myer submits that as it sells or may sell products which compete with the 
products sold by licensees, Myer and the licensee may be considered 
competitors for the purpose of the Act. On this basis, any agreement or 
understanding between Myer and a licensee business in relation to a promotion 
including the level of discount or bonus offers may contravene: 

 Sections 45(2)(a)(ii) and (b)(ii), if the agreement or understanding has the 
purpose or would have or be likely to have the effect of substantially 
lessening competition; and 

 Sections 44ZZRF, 44ZZRG, 44ZZRJ and 44ZZRK, if the agreement or 
understanding is a cartel provision as defined in section 44ZZRD. 

6. Myer requests re-authorisation for a period of five years. 

7. The ACCC previously granted authorisation to Myer in 2003 (A40082) and then 
re-authorised substantially similar conduct again in 2008 (A91091). 

8. Under the current application for re-authorisation Myer seeks to continue the 
previously authorised conduct and extend it to: 

 enable customers who are Commonwealth Bank Australia (CBA) loyalty 
scheme members to use their CBA Awards points to pay for purchases at 
Myer; and 

 apply to Myer’s online store (www.myer.com.au). Myer submits that this is 
a minor amendment as the provision of an online shopping option for 
consumers is now a routine extension of retail businesses. 

The applicant  

9. Myer operates 67 department stores in Australia under the Myer name. A wide 
variety of products are sold at Myer’s stores including women’s, men’s and 
children’s clothing, footwear and accessories, cosmetics and fragrance, 
homewares, electrical, furniture and bedding, toys, books and stationery, food 
and confectionery and travel goods. Myer and licensee businesses also supply 
services through hair and beauty salons, restaurants as well as alteration 
services. 

Licence agreements 

10. Myer has agreements with various suppliers of merchandise and services to 
enable them to operate businesses within Myer’s stores. Licensee businesses 
are granted a lease for certain floor space within Myer stores from which to 
operate their business. Licensee businesses are bound by the terms of their 
licence agreement with Myer which covers all aspects of the operational 
relationship.  

http://www.myer.com.au/
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11. Myer submits that its licence agreements are for a fixed term, usually 2-3 years 
and sometimes with further options to extend. License fees payable to Myer are 
usually calculated by reference to the licensee’s net sales from within the 
licensed space.3  

12. Myer had between 102 and 107 licence agreements in each year between FY09 
and FY13. Myer submits that is has no plans to significantly increase the total 
number of licensee businesses that operate within Myer stores and that any 
changes to the number of licensee businesses are likely to be minimal.4 A list of 
licensee businesses was included in Schedule 2 to Myer’s application for 
revocation and substitution.5 This list does not directly correspond to the number 
of licence agreements because some businesses have multiple agreements 
covering different brands and/or labels. 

13. Licensee businesses are generally expected to provide their own staff and 
manage their own stock. Licensee businesses set their own prices 
independently of Myer, but are able to use Myer’s point of sale system, Myer gift 
cards and Visa cards and participate in the MYER one loyalty program. 

14. Myer is not prevented by the standard licence agreement from granting licences 
to other areas of its stores to other licensees which will compete, nor from 
competing itself with the licensee. 

15. Myer submits that the “store within a store” concept has become a popular way 
for suppliers to promote their products to a larger number of customers and is 
particularly used for branded clothing.6  

Submissions received by the ACCC 

16. The ACCC tests the claims made by the applicant in support of an application 
for authorisation through an open and transparent public consultation process.  

17. The ACCC invited submissions from around 30 interested parties potentially 
affected by this application, including consumer groups, retailer associations, 
small business representatives and government agencies. No submissions were 
received, other than from the applicant. 

18. Broadly, Myer submits that the proposed conduct will not result in any public 
detriment but will enhance competition in the relevant markets by encouraging 
licensees to offer larger discounts. Myer submits that licensees almost 
universally offered a smaller percentage discount in their independent 
promotions than the discounts offered by Myer as part of storewide or category 
wide promotions. Myer also submits that there are likely to be efficiencies in 
operation and marketing costs to be gained by maximising the breadth of offer 
which can be made to consumers. 

                                                
3
    Myer application for revocation and substitution, submission, 6 September 2013, p.8. 

4
   Myer response to ACCC questions, 1 November 2013, p.1. 

5
   Myer application for revocation and substitution, submission, 6 September 2013, pp.14–

15 
6
    Myer application for revocation and substitution, submission, 6 September 2013, p. 8. 
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19. The views of Myer are considered in the evaluation chapter of this 
determination. Myer’s application and public submissions may be obtained from 
the ACCC’s website www.accc.gov.au/authorisationsregister. No 
submissions were received after the draft determination. 

ACCC evaluation 

20. The ACCC’s evaluation of the proposed conduct is in accordance with the 
relevant net public benefit tests7 contained in the Act. In broad terms, the ACCC 
may grant authorisation if it is satisfied that the likely benefit to the public would 
outweigh the detriment to the public including by any lessening of competition 
that would be likely to result. 

21. In order to assess the effect of the proposed arrangements and the public 
benefits and detriments likely to result the ACCC identifies the relevant areas of 
competition and the likely future with and without the conduct the subject of the 
authorisation. 

The relevant area of competition 

22. Myer submits that it operates in a highly competitive retail environment and 
competes with other department stores and discount stores as well as specialty 
chains and shops, direct mail business and online retailers. Myer submits that 
such businesses include David Jones, Target, K-Mart, Big W, Harvey Norman, 
JB Hi Fi, international operators such as Zara, TopShop and Williams-Sonoma 
and a variety of specialty, boutique independent stores.8 

23. Myer also submits that since the 2008 Authorisation:9 

…barriers to entry into many segments of the market have been significantly lowered 
both by a significant increase in the ability of businesses to offer products through online 
stores, and the demonstrated willingness of Australian consumers to access both 
domestic and international online retail options. In many cases this has removed 
geographical restrictions on acquisition of goods such as clothing, cosmetics, 
homewares and even furniture. 

24. Consistent with its previous assessment, the ACCC considers that the relevant 
area of competition is likely to be the retail supply of goods and services sold by 
department stores and/or relevant licensee businesses. The ACCC also 
considers that retail supply may include supply by online retailers in particular 
circumstances including where there is a sufficient degree of substitutability.  

25. However, the ACCC does not consider that it is necessary to precisely identify 
the relevant areas of competition to assess Myer’s application for re-
authorisation.  

                                                
7
   Subsections 90(6), 90(7), 90(5A) and 90(5B). The relevant tests are set out in 

Attachment A. 
8 
  Myer application for revocation and substitution, submission, 6 September 2013, p.7. 

9
   Myer application for revocation and substitution, submission, 6 September 2013, p.11. 

http://www.accc.gov.au/authorisationsregister
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The future with and without  

26. To assist the assessment of the proposed conduct against the authorisation 
tests the ACCC compares the likely future with the conduct that is the subject of 
the authorisation to the likely future without the conduct that is the subject of the 
authorisation.10 The ACCC compares the public benefits and detriments likely to 
arise in the future where the proposed conduct is in place against the future in 
which it is not. 

27. As noted previously, licensees may be considered to be competitors of Myer for 
the purposes of the Act. In light of this, Myer's practice prior to the first 
authorisation A40082 in 2003 was to exclude licensees from all promotions run 
by Myer. Consequently, licensees were expressly excluded from Myer 
promotions which included fixed percentage discounts on categories of products 
or services that included those offered by concession businesses.  

28. Where there are promotions that are subject to numerous exclusions, Myer has 
advised that this detracts from the attractiveness and clarity of the offer and risks 
confusing customers. It also means that customers cannot obtain access to the 
products sold by licensees at discounted prices, unless the licensees 
independently decided to engage in a similar promotion at the same time. 

29. Myer notes that with or without the proposed conduct, licensees will be free to 
retain their current prices, reduce their prices (whether or not by the same 
amount as Myer) or increase their prices. Myer notes that prior to authorisation, 
concession businesses often independently decided to promote a discount or 
sale price at the same time as a Myer promotion, but also that the percentage 
discount offered to customers was usually less than the discount offered by 
Myer. 

30. The ACCC considers that in the likely future without authorisation, licensees 
would be excluded from participating in discount promotions run by Myer, 
although they may individually and independently run their own promotions. The 
impact of excluding licensees from Myer’s promotions is considered further in 
the following sections concerning the likely public benefits and detriments of the 
proposed arrangements. 

Public benefit 

31. Public benefit is not defined in the Act. However, the Tribunal has stated that the 
term should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic 
goals of efficiency and progress.11 

32. Myer submits the proposed conduct will deliver public benefits, including: 

 Enhanced competition leading to greater discounts for consumers 
                                                
10

  See Re Medicines Australia Inc [2007] ACompT 4 at [120].. 
11

   Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative 
Milling Association Ltd (1976) ATPR 40-012 at 17,242. 
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 Simplified promotions as a result of fewer exclusions from Myer’s storewide 
and category wide sales, which will be more easily understood by 
consumers and reduce the risk of confusion. 

33. The ACCC’s assessment of the likely public benefits from the proposed conduct 
follows. 

Enhanced competition 

34. Myer submits that allowing licensees to have the opportunity to participate in 
Myer promotions will enhance competition and is likely to make more attractive 
offers to customers in terms of price and other benefits. 

35. The ACCC considers that the proposed conduct may result in the promotion of 
competition for the retail supply of goods and services sold by department stores 
and/or relevant licensee businesses. This would occur if the conduct is expected 
to result in greater discounting by Myer and the licensee businesses than would 
be undertaken in the absence of coordination by Myer, and this discounting in 
turn leads to a competitive response from Myer’s rivals and from licensee 
businesses’ rivals.  

36. If such a competitive process results from the proposed conduct, the ACCC 
agrees that customers may benefit through lower prices and/or product 
offerings. In this regard, the ACCC notes Myer’s submission that participation by 
licensees in Myer’s promotions during the previous periods of authorisation has 
made both Myer and the licensees more competitive by encouraging larger 
discounts or additional benefits to customers, such as loyalty rewards.12 

37. The ACCC considers that Myer and licensee businesses are likely to be 
constrained by competition from suppliers that are independent of Myer.13 As a 
result of this competition, the ACCC considers that the proposed conduct is 
unlikely to reduce the number and size of promotions offered, and accepts 
Myer’s submission that the conduct in previous periods of authorisation has 
increased the competitiveness of Myer and licensee businesses.  

38. Therefore, consistent with its previous assessments, the ACCC considers that 
the proposed conduct is likely to continue to result in public benefits from 
enhanced competition, including through lower prices for consumers. 

Simplification of promotions and other consumer benefits  

39. Myer submits that customers benefit from the simplification of Myer promotions 
by the inclusion of licensees. Myer submits that the communication of offers in a 
clear and more concise manner (particularly through the reduction of exclusions) 
will ensure that marketing material is easily understood, and less likely to result 
in customer confusion.14 

                                                
12

   Myer application for revocation and substitution, submission, 6 September 2013, p.11. 
13

   The relevant competitive constraints are discussed further under the heading ‘Public 
detriment’. 

14
   Myer application for revocation and substitution, submission, 6 September 2013, p.12. 
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40. In its 2008 determination, the ACCC accepted that the proposed arrangements 
would alleviate confusion resulting from a large number of exclusions from 
Myer’s promotions. However, the ACCC also noted that it had received no 
evidence to suggest that this is a major concern for customers.15 Nonetheless, 
Myer submits that while licensee businesses are independently operated, 
‘…from a customer’s perspective, they are generally perceived to be part of 
Myer and not a separate business.’16 Broadly, the ACCC accepts that the risk of 
customer confusion may increase with the number of licensee exclusions. On 
this basis, the proposed arrangements are likely to result in public benefit in the 
form of providing greater clarity for customers around storewide and category 
wide promotions. 

41. Myer submits that Myer Cards, Myer Visa Cards, and a range of gift cards are all 
accepted as a form of payment by licensee businesses. Further, shopping 
credits that form part of the MYER one loyalty program are earned on most 
purchases from licensee businesses.17 In addition, the ACCC notes that Myer 
proposes to extend these arrangements to enable Commonwealth Bank 
customers to redeem loyalty points and to enable licensee businesses to sell 
through Myer’s online store, including participation in storewide or category wide 
promotions. Myer considers this to be a minor amendment to the previously 
authorised arrangements, noting that ‘…the provision of an online shopping 
option for consumers is now a routine extension of retail businesses.’18 

42. The ACCC considers that the enhanced range of payment options and the 
provision of loyalty programs may be of benefit to consumers and may further 
enhance competition if these services are valued by consumers. 

Public detriment 

43. Public detriment is also not defined in the Act but the Tribunal has given the 
concept a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency.

19
 

44. Myer submits that the detriment to the public during the preceding periods of 
authorisation was negligible or non-existent. Myer also submits that there is no 
anti-competitive detriment flowing from the proposed conduct. Finally, Myer 
submits that no significant changes have occurred which would alter the net 
public benefit of the proposed conduct.20 

45. The ACCC’s assessment of the likely public detriments from the proposed 
conduct follows. 

                                                
15

   ACCC determination, Myer Pty Ltd, 3 September 2008, p.13. 
16

   Myer application for revocation and substitution, submission, 6 September 2013, p.8. 
17

   Myer application for revocation and substitution, submission, 6 September 2013, p.8. 
18

   Myer application for revocation and substitution, submission, 6 September 2013, p.7. 
19

   Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
20

   Myer application for revocation and substitution, submission, 6 September 2013, p.13. 
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Potential to reduce competition and discounting 

46. The proposed conduct has the potential to result in public detriments as a result 
of reduced competition and discounting by licensee businesses.  

47. In the absence of the proposed conduct, individual licensee businesses would 
be entirely responsible for their own program of sales and promotions 
throughout the year, rather than simply deciding to join with Myer’s promotions. 
It is possible that some licensee businesses may not run their own or as many 
independent promotions outside of joining Myer’s promotions, which may reduce 
the overall number and size of promotions.  

48. Many of the licensee businesses that operate within Myer’s stores also have 
separate standalone stores outside of Myer and/or operations within other 
department stores. As such, if the proposed arrangements were to result in a 
reduction in competition and discounting by licensee businesses within Myer, 
that potential detriment may also extend beyond Myer’s stores. 

49. The ACCC enquired whether Myer requires licensee businesses to match 
discounts offered at other locations, such as standalone boutiques or other 
department stores, at their Myer stores. Myer advised that its ‘…agreements 
with licensee businesses do not create a link between the discounts offered by 
licensee businesses at other locations and the discounts to be offered within 
Myer.’21  

50. While there is no contractual obligation for licensee businesses to offer the same 
discounts and promotions between store locations, such as between a licensee 
business within Myer and its standalone boutique, the ACCC notes that it is 
common practice among retailers to price match between their store locations. 
Whether the discount or promotion originates within Myer or at another location, 
the ACCC understands that it is generally in the retailer’s commercial interest to 
match the offer.  

51. Myer submits that the conduct has not limited or reduced the level of discounting 
undertaken by licensee business during the preceding periods of authorisation. 
Rather, Myer submits that prior to the original authorisation, licensee businesses 
‘…almost universally offered a smaller percentage discount in their independent 
promotions than the discounts offered by Myer as part of a Myer storewide or 
category wide promotion.’22 

52. Myer also submits that the preceding periods of authorisation have enabled 
‘…licensee businesses to develop their exposure and increase sales, by 
accessing Myer advertising campaigns and the large number of customers who 
shop at Myer’.23 Myer further submits that participation by licensee businesses in 
Myer’s storewide or category wide promotions has made both Myer and the 
licensee businesses more competitive in the retail supply of relevant goods and 
services during the preceding periods of authorisation by encouraging licensee 
businesses to offer larger discounts or additional benefits to customers.24  

                                                
21

   Myer response to ACCC questions, 1 November 2013, p.3. 
22

   Myer application for revocation and substitution, submission, 6 September 2013, p.12. 
23

   Myer application for revocation and substitution, submission, 6 September 2013, p.12. 
24

   Myer application for revocation and substitution, submission, 6 September 2013, p.11. 
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53. The ACCC notes that the proportion of total Myer sales that is attributed to 
(merchandise) licensee businesses is growing, representing approximately 15% 
of total Myer sales in FY2013, up from approximately 13% in FY2009.25 The 
ACCC also notes that the proportion of sales attributable to licensee businesses 
is more significant in some categories than others. Further, these figures may 
also understate the potential impact of the proposed conduct, given many 
licensees operate other stores outside Myer. 

54. Nonetheless, the ACCC is not aware of any evidence to contradict Myer’s 
submission that the level of discounting has actually increased since the ACCC 
first granted authorisation in 2003. Similarly, the ACCC has not observed any 
evidence to suggest that there has been a reduction in independent promotions 
undertaken by licensee businesses. 

55. Licensee businesses are under no obligation to participate in promotions run by 
Myer and where they elect not to participate, they remain free to offer any price 
discount or other promotional activity they consider appropriate, including 
discounts that exceed the discount offered by Myer. Further, licensee 
businesses are free to conduct their own promotions at a time of their choosing.  

56. The ACCC considers that the voluntary nature of the conduct (preserving the 
ability of licensee businesses to elect whether to participate on a case by case 
basis) is likely to limit the potential competitive detriment from the proposed 
conduct. Further, the ACCC considers that the incentive for Myer and licensee 
businesses to compete is likely to remain, with or without the proposed conduct.  

57. The ACCC notes that many of the licensee businesses compete with other 
independent retailers, as well as each other and Myer for sales. For example, in 
the fashion category, the ACCC notes that Myer and licensee businesses 
compete with a range of independent suppliers and stores that are not 
represented in Myer. In general, Myer must also compete with other department 
stores and specialty outlets. 

58. The ACCC considers that the incentive to compete is likely to remain, despite 
the ability to agree to participate in storewide or category wide discounts and 
promotions that are coordinated by Myer. 

59. On balance, the ACCC does not consider that the previous arrangements have 
resulted in any significant detriment to competition and similarly, considers that 
the proposed arrangements are unlikely to result in anti-competitive detriment. 

Balance of public benefit and detriment  

60. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the proposed arrangements are likely to result in a public benefit, 
and that public benefit will outweigh any likely public detriment, including any 
lessening of competition. 

                                                
25

   Myer response to ACCC questions, 1 November 2013, p.2. 
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61. In the context of applying the net public benefit test in subsection 90(8)26 of the 
Act, the Tribunal commented that: 

… something more than a negligible benefit is required before the power to grant 
authorisation can be exercised.

27
 

62. For the reasons outlined in this determination the ACCC is satisfied that the 
likely benefit to the public would outweigh the detriment to the public including 
the detriment constituted by any lessening of competition that would be likely to 
result.  

63. Accordingly, the ACCC is satisfied that the relevant net public benefit tests are 
met. 

Length of authorisation 

64. The Act allows the ACCC to grant authorisation for a limited period of time.28 
This allows the ACCC to be in a position to be satisfied that the likely public 
benefits will continue to outweigh the detriment for the period of authorisation. It 
also enables the ACCC to review the authorisation, and the public benefits and 
detriments that have resulted, after an appropriate period. 

65. In this instance, Myer seeks authorisation for a period of five years. 

66. The ACCC notes that the proposed conduct include agreements with many 
different licensees and that the commencement dates and terms of these 
agreements are not aligned. While the agreements are generally for a period of 
two to three years, the ACCC considers an authorisation period of five years, as 
requested by Myer, is appropriate in the circumstances.  

Determination 

The application 

67. On 6 September 2013 Myer lodged an application under section 91C(1) of the 
Competition and Consumer Act 2010 (the Act) for the revocation of authorisation 
A91091 and substitution of authorisation A91384 for the one revoked. 

68. Application A91384 was made using Form FC, Schedule 1, of the Competition 
and Consumer Regulations 2010 to: 

  enable Myer to invite businesses operating within Myer stores or online 
(www.myer.com.au) to participate in certain promotions including storewide 
and category wide discount promotions, MYER one loyalty program points 

                                                
26

   The test at subsection 90(8) of the Act is in essence that conduct is likely to result in 
such a benefit to the public that it should be allowed to take place. 

27
   Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] 

ACompT 5 at paragraph 22. 
28

   Subsection 91(1). 

http://www.myer.com.au/
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offers, Myer Card and Myer Visa Card promotions, Discount Price Matching 
Policy, and any other promotions relevant to such businesses operating 
within Myer’s stores and online facilities. 

69. Similar conduct was initially authorised under section 88(1) of the Act in 2003. 
The current application for re-authorisation has been assessed as if it were a 
new application for authorisation under section 88(1) and 88(1A)29 of the Act.30    

The net public benefit test 

70. For the reasons outlined in this determination, the ACCC is satisfied pursuant to 
sections 90(5A), 90(5B), 90(6), and 90(7) of the Act31 that in all the 
circumstances the proposed conduct for which authorisation is sought is likely to 
result in a public benefit that would outweigh the detriment to the public 
constituted by any lessening of competition arising from the arrangements. 

71. The ACCC therefore grants the substitute authorisation A91384 for a period of 
five years, until 14 March 2019. 

Conduct for which the ACCC grants authorisation 

72. The ACCC has decided to revoke authorisation A91091 and substitute 
authorisation A91384 to Myer, for a period of five years, to enable Myer to invite 
licensee businesses operating within Myer stores or online (www.myer.com.au) 
to participate in certain promotions including storewide and category wide 
discount promotions, MYER one loyalty program points offers, Myer Card and 
Myer Visa Card promotions, Discount Price Matching Policy, and any other 
promotions relevant to such businesses operating within Myer's stores and 
online facilities.  

Interim authorisation 

73. At the time of lodging the application, Myer requested interim authorisation to 
enable it to engage in the proposed conduct while the ACCC is considering the 
substantive application. The ACCC granted interim authorisation under 
subsection 91(2) of the Act on 25 September 2013. 

74. Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 

                                                
29

   The initial authorisation (A91091) was made under subsection 88(1) of the Trade 
Practices Act 1974 (Cth) (now the Act). With the introduction of the cartel provisions into 
the Act, transitional provisions were introduced to cover authorisations of agreements 
that may contain cartel provisions. (See Division 1 of Part XIII of the Act). 

30
   See section 91C(7) of the Act. 

31
   See attachment A 
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Date authorisation comes into effect 

75. This determination is made on 20 February 2014. If no application for review of 
the determination is made to the Australian Competition Tribunal (the Tribunal), 
it will come into force on 14 March 2014. 
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Attachment A - Summary of relevant statutory 
tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely to 
result, or in the case of subsection 90(5B) has resulted or is likely to result, 
in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the detriment 
to the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of subsection 90(5B) outweighs or would 
outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from giving effect to the 
provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the 
case of subsection 90(6) would result, or be likely to result, or in the case of 
subsection 90(7) has resulted or is likely to result, in a benefit to the public; 
and 

 that benefit, in the case of subsection 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement was made and 
the provision was given effect to, or in the case of subsection 90(7) has 
resulted or is likely to result from giving effect to the provision. 
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