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 Determination A91387 1 

The ACCC has decided to grant authorisation for 13 years to enable Bathurst 
Regional & Ors to jointly tender for waste collection services, and recyclables 
and organic waste processing services. The ACCC grants authorisation until 6 
March 2027. 

The application for authorisation 

1. On 17 September 2013, Bathurst Regional Council, Blayney Shire Council, Blue 
Mountains City Council, Cabonne Council, Forbes Shire Council, Orange City 
Council, Parkes Shire Council and Wellington Council (the Councils) lodged an 
application for authorisation with the ACCC.  

2. The Councils are seeking authorisation to jointly tender for the following services: 

a. waste collection; 

b. receiving and processing of recyclables; and 

c. receiving and processing of organic waste. 

3. Each of the services will be separately tendered, and prices will be sought for each 
service on a regional basis or to individual councils. NetWaste has been appointed 
by the Councils to manage the proposed joint tender. 

4. Authorisation has been sought for a period of 13 years. The Councils intend to 
complete the tender process by the end of 2014 and enter into 10 year contracts for 
each of the services from 2016. 

5. At the time of lodging the application, the Councils also requested interim 
authorisation to enable it to engage in the proposed conduct while the ACCC is 
considering the substantive application. The ACCC granted interim authorisation on 
3 October 2013.1 

6. On 12 December 2013, the ACCC issued a draft determination2 proposing to grant 
authorisation to enable Bathurst Regional Council & Ors to jointly tender and 
contract for waste collection services, and recyclables and organic waste 
processing services, for 13 years. A conference was not requested in relation to the 
draft determination.  

Background 

The Councils 

7. The Councils are located in the central and eastern subregions of NSW, in the area 
represented by the Central NSW Councils (CENTROC). They are for the most part 
adjacent to one another, except Blue Mountains City Council. The locality of the 
Councils is illustrated in Figure 1 below. 

                                                
1
 The ACCC’s reasons for granting interim authorisation are available on the public register for 

this matter www.accc.gov.au/authorisationsregister. 

http://www.accc.gov.au/authorisationsregister
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Figure 1: locality of the Councils 

 

8. The Councils are governed by the Local Government Act 1993 (NSW) (the LGA). 
One of the service functions of these Councils is the provision, management or 
operation of waste removal, treatment and disposal services and facilities. The 
process for tendering by councils is prescribed by the LGA and Local Government 
(General) Regulation 2005 (NSW) (the LGR). 

9. The services subject to this authorisation application are as follows: 

a. Waste collection services, involving the kerbside collection of domestic 
waste, or municipal solid waste (MSW), recyclables and/or organic waste. 
The collected material is delivered to landfill sites or processing facilities. 

b. Recyclables (ie paper, cardboard, glass, aluminium, steel and plastics) 
processing services, including the screening and sorting of recyclable waste 
at a materials recovery facility (MRF), and subsequent disposal to a landfill 
or selling to businesses for use in production processes.  

c. Organic waste (primarily garden waste and may include food waste) 
collection and processing services, with processing undertaken at a purpose 
built organic waste processing facility, which will normally employ a large 
scale process for treatment and/or composting. 

10. The Councils’ existing contracts are outlined in Table 1 and their proposed 
participation in the tender is outlined in Table 2, which indicates the Councils that 
will request tenders for, and consider procuring, each of the three services. The 

                                                                                                                                           
2
  Subsection 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 
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Councils will only decide whether to procure each service after they receive 
tenders. 

Table 1: current contracts for waste collection, recyclables and organic waste services 

 Waste Collection Processing 

 MSW Recyclables Organic 
waste 

Recyclables Organic 
waste 

Bathurst 
Regional  

In-house J R Richards N/A J R Richards N/A 

Blayney Shire  J R Richards J R Richards N/A J R Richards N/A 

Blue 
Mountains City  

In-house J J Richards N/A At discretion of 
collection contractor 

N/A 

Cabonne  J R Richards J R Richards N/A J R Richards N/A 

Forbes Shire  J R Richards J R Richards N/A J R Richards N/A 

Orange City  J R Richards J R Richards J R Richards J R Richards J R Richards 

Parkes Shire  J R Richards J R Richards N/A J R Richards N/A 

Wellington  In-house N/A N/A N/A N/A 

 
Table 2: proposed participation in the tender by the Councils 

 

*Tonnes 2010-11: NSW Local Government Waste and Resource Recovery Data 2010-11, NSW 
EPA, 2013. 
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Similar authorisations 

11. Over the past 15 years, the ACCC has considered a number of similar 
authorisation applications for joint tendering and contracting for waste management 
services. These applications have generally come from groups of councils in 
Sydney (such as the Southern Sydney Regional Organisation of Councils, and the 
Northern Sydney Regional Organisation of Councils), and groups of councils in 
regional NSW and Queensland. The ACCC has granted authorisation to each of 
these applications with terms ranging from 7 to 20 years. 

12. The ACCC recently concluded its assessment of the following authorisation 
applications: 

a. A91352 lodged by the Inner Sydney Waste Management Group, comprising 
Burwood Council, Ashfield Council, Auburn Council, City of Canada Bay 
Council, Leichhardt Council and Strathfield Council to jointly tender and 
contract for the processing of residential dry recyclable material. On 19 June 
2013, the ACCC granted authorisation for a period of ten years. 

b. A91361 lodged by Wollongong City Council and Shellharbour City Council 
to jointly tender and contract for waste collection services and for 
recyclables processing at an MRF. On 31 July 2013, the ACCC granted 
authorisation until 30 June 2029.  

Submissions received by the ACCC 

13. The ACCC tests the claims made by the applicant in support of an application for 
authorisation through an open and transparent public consultation process. 

Prior to the draft determination  

14. The ACCC sought submissions from 19 interested parties potentially affected by 
this application, including waste services providers, local councils, industry 
associations and government authorities. The ACCC received four submissions – 
from the NSW EPA, two waste service providers and the Waste Contractors & 
Recyclers Association of NSW (WRCA): 

a. The NSW EPA supports the application for authorisation. It considers that 
the joint tendering will result in public benefits particularly in the areas of the 
provision of infrastructure, public education and the local environment. In 
order to achieve recycling targets and waste and resource recovery 
initiatives, the NSW EPA advocates a regional approach to waste and 
recycling services and infrastructure. 

b. The waste services providers3 submit that they have no concerns in relation 
to the proposed conduct. In particular, Western Composting Technology, a 
waste services provider, does not consider that competition would be 
lessened as a result of the tender. 

                                                
3
 JJ Richards & Sons Pty Ltd and Western Composting Technology. 
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c. WCRA submits that: 

i. The grouping of 8 councils for the joint tender potentially results in 
fewer organisations having the capability to tender so the ACCC 
may want to impose conditions that ensure that the Councils make 
clear to potential tenderers that each of the services are being 
tendered for separately and that tenders can be submitted for 
individual council areas or jointly for a group of councils. 

ii. The ACCC should ensure that any tender that is advertised and 
awarded be strictly for the services requested in the tender 
specification. 

iii. The Councils must be required to comply with relevant processes 
and guides set by the NSW EPA and the NSW Domestic Waste 
Code of Practice. 

15. In response to submissions from interested parties, the Councils noted that: 

a. WCRA appears to have misconceived the nature of the joint tender which 
allows for tenders for individual councils, as well as groups of councils on a 
regional basis; 

b. the joint tender documents will provide complete detail of the services the 
subject of the joint tender; and 

c. their proposed joint tender complies with the processes and guides cited by 
WCRA. 

16. On 22 October 2013, the ACCC requested further information from the Councils. 
The Councils provided their response on 6 November 2013. 

Following the draft determination  

17. The ACCC did not receive further public submissions in response to the draft 
determination. 

18. Copies of all public submissions may be obtained from the ACCC’s website 
www.accc.gov.au/authorisationsregister. 

ACCC evaluation 

19. The ACCC’s evaluation of the proposed conduct is in accordance with the relevant 
net public benefit tests4 contained in the Act. In broad terms, under the relevant 
tests the ACCC shall not grant authorisation unless it is satisfied that the likely 
benefit to the public would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result.  

                                                
4
  Subsections 90(5A) and 90(5B), 90(6) and 90(7). The relevant tests are set out in Attachment 

A. 

http://www.accc.gov.au/authorisationsregister
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20. In order to assess the effect of the proposed conduct and the public benefits and 
detriments likely to result the ACCC identifies the relevant areas of competition and 
the likely future should authorisation not be granted. 

The relevant area of competition 

The Councils’ submissions 

21. The Councils submit that the services subject to this joint tender have different 
characteristics and are not substitutable for one another. In relation to the relevant 
geographic area, the Council submits that: 

a. for waste collection services, the CENTROC region, with the inclusion of the 
Blue Mountains City Council area, would be appropriate; 

b. for recyclables processing services, an area broader than the CENTROC 
region would be appropriate, because recyclable material can be readily 
transferred for processing and could potentially be provided by facilities 
across NSW, but most particularly those in the greater Sydney region as 
well as the CENTROC region; and 

c. for organic waste processing services, the CENTROC region, with the 
inclusion of the Blue Mountains City Council. 

ACCC consideration 

22. The ACCC does not consider that it is necessary to precisely identify the relevant 
areas of competition in assessing this application. However, the ACCC considers 
that the relevant areas of competition likely to be affected are: 

a. The provision of waste collection services in the central NSW region: 
The ACCC understands that waste collection services providers generally 
have depots for housing collection vehicles within the same town or within a 
reasonable proximity as collection vehicles are designed for short trips and 
frequent stopping, with a typical range of around 50 kilometres. 

b. The provision of recyclables processing services in the central NSW 
region: The ACCC understands that the majority of recyclables collected by 
the Councils are delivered to the MRF in Orange. Transportation costs 
mean that MRFs located further away from the area covered by the 
Councils are less likely to be effective substitutes for more proximate MRFs 
without the use of a transfer station. 

c. The provision of organic waste processing services in the central NSW 
region: Orange City Council is currently the only council collecting and 
transporting organic waste. The ACCC considers that, like recyclables, 
processing facilities located further away from the area covered by the 
Councils are less likely to be effective substitutes for more proximate 
facilities without the use of a transfer station. 
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The future with and without 

23. To assist in its assessment of the proposed conduct against the authorisation tests 
the ACCC compares the likely future with the conduct that is the subject of the 
authorisation to the likely future without the conduct that is the subject of the 
authorisation. The ACCC will compare the public benefits and detriments likely to 
arise in the future where the conduct occurs against the future in which the conduct 
does not occur. 

The Councils’ submissions 

24. The Councils submit that, in the absence of authorisation: 

a. the Councils will individually tender for the services, suffering the expense 
and administrative burden of conducting the tenders individually; 

b. some councils may not be able to procure and offer recyclables and/or 
organic material processing services to residents at all without the 
bargaining power flowing from the potential joint procurement resulting from 
the tender; 

c. the same suppliers will compete to provide the services to each council, 
potentially requiring them to submit as many as eight separate tender 
proposals; 

d. following the tender period, the outcomes may be similar to the outcomes 
described for the tender, ie there may be single or multiple suppliers 
providing the services to each of the Councils; and 

e. the possible lack of consistency between contract terms may have a 
negative impact for the suppliers in that they may not achieve the 
economies of scale or reduction of operational risk that could flow from the 
tender. 

ACCC consideration 

25. The ACCC considers that without the joint tender, the Councils would tender for the 
services independently, with some councils being unable to acquire some of the 
services because of cost barriers and/or minimum volume requirements.  

Public benefit 

26. Public benefit is not defined in the Act. However, the Tribunal has stated that the 
term should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic 
goals of efficiency and progress.

5
 

 

                                                
5
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative 

Milling Association Ltd (1976) ATPR 40-012 at 17,242. 
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The Councils’ submissions 

27. The Councils submit that the joint tender for waste collection, recycling and organic 
waste services is likely to result in the following public benefits: 

a. Transaction cost savings, by creating a more efficient process and 
eliminating the replication of work by the Councils through conducting 
separate tenders. Hence, the Councils can redirect resources to other tasks 
for the benefit of their respective communities. 

b. Stronger bargaining position for the councils, resulting in lower prices or 
higher service levels. Further, the potential to win a larger, regional contract 
is likely to stimulate competition between suppliers. 

c. Greater economies of scale and reduced operational risk for service 
providers. 

d. Incentive for new market entry or existing waste service providers to expand 
their current operations, through the prospect of 10 year regional contracts. 

ACCC consideration 

28. The ACCC considers that the proposed conduct is likely to result in some public 
benefit as a result of the joint tendering process from: 

a. Transaction cost savings: The process for tendering for waste 
management services in NSW is not trivial. A range of governmental and 
legal documents and assessments must be prepared for the tender. 
Government supervision, via the NSW EPA and an independent Probity 
Auditor, is ongoing throughout the tender. After the tender is concluded, 
negotiating and contracting with the winning tenderer is also likely to be an 
administratively complex task. Even though the Councils will enter into 
individual contracts at the conclusion of the tender process, the ACCC 
considers that the transaction costs are lower where a single process is 
employed, relative to a situation where each Council conducts its own 
individual tender process. A single process where costs are shared between 
parties can also facilitate more efficient outcomes. 

b. Better purchasing power for the Councils: A single negotiation between 
a group of councils and the winning tenderer(s) represents a stronger 
bargaining position for the Councils compared to each negotiating 
individually.6 In addition, a single tender as opposed to several tenders with 
individual councils is likely to be more attractive to tenderers and may 
induce more favourable tenders. These factors may facilitate the Councils 
receiving a lower cost and/or higher level of service than they would 
otherwise have been able to obtain on their own. 

29. The ACCC notes that each of the Councils has the ability to choose whether they 
want to accept an offer which is made on a regional basis or pursue an individual 
contract. The ACCC considers that, to the extent that a common provider is 
selected, the proposed conduct may generate the following public benefits: 

                                                
6
 The ACCC understands that each council will enter into separate contracts for each service, 

but where the Councils select the same tenderer for the particular service (waste collection or 
materials recycling) that these contracts will essentially be uniform. 
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a. Increase competition by incentivising new entry and/or expansion: The 
prospect of receiving greater tonnages and a longer term contract may 
incentivise greater competition at the time of the tender from potential new 
entrants for waste services and/or existing waste services providers wanting 
to expand into the region. The extent to which this public benefit is likely to 
be achieved may be affected by whether the terms of the tender are 
sufficient to incentivise an increased level of competition and whether there 
is an embedded perception that only large and established services 
providers would be in the running for the contract(s). 

b. Improve economies of scale and reduce operational risk faced by the 
waste collections operator and recyclables and organic waste 
processors from receiving greater tonnages of material to collect 
and/or process: A greater number of residents from which to collect waste 
(that is, from more than one local government area) is likely to improve 
economies of scale and reduce operational risk—and therefore costs—of 
the service provider(s). These cost savings should be reflected in the prices 
offered to the Councils in the tenders. 

Public detriment 

30. Public detriment is also not defined in the Act but the Tribunal has given the 
concept a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency.

7
 

The Councils’ submissions 

31. The Councils submit that minimal public detriment would result, and that any 
possible reduction in competition will be mitigated by the following factors: 

a. The tender will be public and conducted pursuant to the LGA and LGR. The 
process will allow the maximum number of suppliers to compete to provide 
the services. 

b. The structure of the tender allows for more than one supplier to be 
successful in each of the three categories of services. The Councils retain 
the right to accept or reject tenders. If the individual terms offered to a 
council are more favourable than those offered on a regional basis, the 
council can choose to accept the individual proposal. 

c. The Councils plan to allow a public review of the draft structure of the tender 
in order to consider any service provider’s concerns and barriers presented 
by the intended structure of the services offered by the Councils in the 
tender. 

d. The 10 year term of the contracts will allow the successful suppliers to 
invest in the infrastructure required to ensure the maximum level of service 
over the life of the contract. 

                                                
7
  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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ACCC consideration 

32. The ACCC considers that the proposed conduct is likely to result in limited public 
detriment for the following reasons: 

a. While the Councils’ waste collections and recyclables and organic waste 
processing supply will not be contestable for the duration of the relevant 
contract periods: 

i. potential waste services providers did not raise concerns as 
competition is likely to be created at the time that the tender is run, 
and a new competitive process would be conducted once the 
contract terms expire and the relevant investments in required 
assets have been depreciated; and 

ii. the joint tender allows some councils to provide additional services 
to its residents as the population covered, and volume of waste 
generated, by some of the individual councils is unlikely to be 
sufficient to justify the acquisition of services such as organic waste 
collection and processing. 

b. The arrangements are voluntary in nature so the Councils remain separate 
legal entities and are members of the group by choice. If the collective 
tenders result in a contract offer that was unfavourable compared to what an 
individual council could obtain by contracting individually, that council would 
not be prohibited from pursuing an individual contract. In addition, the ACCC 
notes that waste services providers did not consider that they would be 
precluded from tendering as each of the services will be separately 
tendered, and prices will be sought for each service on a regional basis or to 
individual councils. 

Balance of public benefit and detriment  

33. In general, the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the proposed conduct is likely to result in a public benefit, and that 
public benefit will outweigh any likely public detriment, including any lessening of 
competition. 

34. In the context of applying the net public benefit test in subsection 90(8)8 of the Act, 
the Tribunal commented that: 

… something more than a negligible benefit is required before the power to grant 
authorisation can be exercised.

9
 

35. For the reasons outlined in this determination the ACCC is satisfied that the likely 
benefit to the public would outweigh the detriment to the public including the 
detriment constituted by any lessening of competition that would be likely to result.  

                                                
8
  The test at subsection 90(8) of the Act is in essence that conduct is likely to result in such a 

benefit to the public that it should be allowed to take place. 
9
  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] 

ACompT 5 at paragraph 22. 
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36. Accordingly, the ACCC is satisfied that the relevant net public benefit tests are met. 

Length of authorisation 

37. The Act allows the ACCC to grant authorisation for a limited period of time.10 This 
allows the ACCC to be in a position to be satisfied that the likely public benefits will 
outweigh the detriment for the period of authorisation. It also enables the ACCC to 
review the authorisation, and the public benefits and detriments that have resulted, 
after an appropriate period. 

The Councils’ submissions 

38. The Councils are seeking authorisation for a period of 13 years, three years to 
cover the joint tender, which will be completed by the end of 2014, and also 10 year 
contracts for each of the services with contracts to commence in 2016. The 
Councils submit that 10 years is considered to be reasonably standard for waste 
contracts of this type as significant capital investment is required. In particular: 

a. a 10 year term allows for the amortising of the total required capital over 10 
years rather than 5 or 7 years, resulting in a lower capital component of the 
costs per annum for the services to be delivered; 

b. paying for capital components, such as mobile garbage bins, over 10 years 
makes it more affordable; 

c. contractors have been tendering on a 10 year basis on a number of other 
recent tenders for similar services, and contractors and potential suppliers 
have not expressed concerns regarding the proposed contract term of 10 
years; 

d. the economies of scale are better and costs to councils are minimised with 
regional contracts bearing 10 year terms, making it more financially viable to 
provider certain services, such as the collection of organic material, than on 
an individual basis; and 

e. where there are substantial infrastructure costs for the recyclables 
processing services and organic waste processing services, and a 10 year 
term is considered to be reasonable for this infrastructure, then it will create 
a significant administrative and practical burden if the length of contracts for 
waste collection services is not consistent. 

ACCC consideration 

39. The ACCC has decided to grant authorisation to the Councils for 13 years, as 
requested. This is on the basis that substantial investment may be required to 
establish processing facilities for recyclables and organic waste and having a 10 
year contract term is likely to allow the Councils to pay for the capital investment 
over a more sustainable period of time, making the services more affordable to the 
Councils. 

                                                
10

  Subsection 91(1). 
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Determination 

The application 

40. On 17 September 2013, the Councils lodged application for authorisation A91387 
with the ACCC. Application A91387 was made using Form B Schedule 1, of the 
Competition and Consumer Regulations 2010. The application was made under 
subsections 88(1) and (1A) of the Act to jointly tender for waste collection services, 
service for the receiving and processing of recyclables and services for the 
receiving and processing of organic waste. 

The net public benefit test 

41. For the reasons outlined in this determination, the ACCC considers that in all the 
circumstances the joint tendering and contract arrangements for which 
authorisation is sought is likely to result in a public benefit that would outweigh the 
detriment to the public constituted by any lessening of competition arising from the 
conduct. 

42. The ACCC therefore grants authorisation to application A91387. 

Conduct for which the ACCC grants authorisation 

43. The ACCC has decided to grant authorisation to the Councils to jointly tender and 
contract for waste collection, recycling and organic waste processing services for 
13 years. 

44. This determination is made on 12 February 2014. 

Interim authorisation 

45. At the time of lodging the application, the Councils requested interim authorisation 
to commence work on the joint tenders for waste collection, recycling and organic 
waste services. The ACCC granted interim authorisation under subsection 91(2) of 
the Act on 3 October 2013. 

46. Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 

Date authorisation comes into effect  

47. This determination is made on 12 February 2014. If no application for review of the 
determination is made to the Australian Competition Tribunal, it will come into force 
on 6 March 2014. 



 Determination A91387 13 

Attachment A - Summary of relevant statutory 
tests 

Subsections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of subsection 90(5A) would result, or be likely to 
result, or in the case of subsection 90(5B) has resulted or is likely to result, 
in a benefit to the public; and 

 that benefit, in the case of subsection 90(5A) would outweigh the detriment 
to the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of subsection 90(5B) outweighs or would 
outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from giving effect to the 
provision. 

Subsections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the 
case of subsection 90(6) would result, or be likely to result, or in the case of 
subsection 90(7) has resulted or is likely to result, in a benefit to the public; 
and 

 that benefit, in the case of subsection 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement was made and 
the provision was given effect to, or in the case of subsection 90(7) has 
resulted or is likely to result from giving effect to the provision. 

 


	Determination
	The application for authorisation
	Background
	The Councils
	Similar authorisations

	Submissions received by the ACCC
	Prior to the draft determination
	Following the draft determination

	ACCC evaluation
	The relevant area of competition
	The future with and without
	Public benefit
	Public detriment
	Balance of public benefit and detriment
	Length of authorisation

	Determination
	The application
	The net public benefit test
	Conduct for which the ACCC grants authorisation
	Interim authorisation
	Date authorisation comes into effect

	Attachment A - Summary of relevant statutory tests

