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31 January 2014 
 

By email: marie.dalins@accc.gov.au 
 

Marie Dalins 
Director, Adjudication Branch 
Australian Competition & Consumer Commission 
23 Marcus Clarke Street 
Canberra  ACT  2601 
 

Dear Ms Dalins 
 
St Vincent’s Health Australia Ltd application & Ors for revocation of authorisation A91099 
and substitution for new authorisation A91400 – interested party consultation 
 
I refer to your letter of 17 December 2013. 
 
Medibank Private Limited (Medibank) thanks the Australian Competition and Consumer 
Commission (ACCC) for the opportunity to comment on St Vincent’s Health Australia’s (SVHA)
and others’ application for re-authorisation in respect of the Catholic Negotiating Alliance 
(Application) and for the extension of time allowed to respond. 

Portions of this letter, which have been and are preceded by the word 
“CONFIDENTIAL:”, contain information that is confidential and commercially sensitive to 
Medibank.  Medibank requests that this information be withheld from the ACCC’s public register 
and not disclosed to any third parties without Medibank’s written consent (Medibank consents to 
the disclosure of its confidential information to the ACCC’s external advisors and consultants on a 
confidential basis or if the ACCC is compelled to do so by law).   A public version of this letter for 
placing on the ACCC’s public register is enclosed. 
 
This submission is made on behalf of Medibank and its wholly owned subsidiary company 
Australian Health Management Group Pty Ltd (AHM). For the purposes of this submission, unless 
otherwise stated, references in this letter to Medibank and/or its members should be read as 
including AHM and/or its members.  Similarly, unless otherwise stated, all data provided in this 
letter is comprised of 2012/13 financial year information for both Medibank and AHM members. 
 
Executive Summary 
 
Although in principle Medibank does not oppose collective bargaining by members of the CNA, 
Medibank has a number of concerns with the Application.  In summary: 
 
• Medibank does not agree with the CNA’s assertion that Catholic hospital groups suffer from an 

imbalance of bargaining power in their negotiations with private health insurers (PHIs) such as 
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Medibank.  CNA members are large private hospital groups in their own right, operate a 
number of high-profile “iconic” hospitals that are in high demand and often have strength in 
regional areas which provides them with significant countervailing power. 
 

• Contrary to the Application’s suggestions, Medibank considers that Catholic hospital groups 
are sophisticated and experienced negotiators which are capable of achieving highly 
competitive outcomes on a bi-lateral basis. 

 
•

• The Application downplays the competitive detriments that may arise from collective 
negotiations between CNA members and PHIs.  In reality, the CNA would be a formidable 
negotiating bloc (accounting for over a quarter of all private hospital beds in Australia) and 

• Medibank is sceptical that collective negotiations will result in the transaction cost savings and 
efficiencies claimed by the CNA. 

 
• It is not clear what information will be shared between CNA members and in what context(s).  

Medibank considers it essential that the ACCC obtains comprehensive clarification of the 
CNA’s proposed information sharing arrangements.  Medibank would be extremely concerned 
if the ACCC were to authorise the sharing of price information (or data from which price 
information can be derived) outside truly collective negotiations. 

 
• Medibank considers that the proposed 10-year authorisation term is too long.  Medibank 

submits that, if authorisation is granted, it should be for no more than five years (in line with 
previous ACCC determinations in respect of the CNA). 

 
Background to Medibank and the CNA 
 
As a PHI, Medibank negotiates agreements (usually referred to as Hospital Purchaser Provider 
Agreements or HPPAs) with hospitals and hospital groups in order to: 
 
• provide for direct billing by the hospital to the PHI (rather than via the policyholder); and 
 
• control the amount the hospital can charge members or policyholders for hospital admissions 

and procedures, thus minimising their out-of-pocket costs. 
 
Medibank aims to maintain a broad level of hospital access and service offerings.  For that reason, 
Medibank seeks to negotiate HPPAs with the majority of private hospital operators (both for-profit 
and not-for-profit) across Australia.  It is particularly important for Medibank to negotiate HPPAs 
with members of the CNA, since they operate large groups and several “iconic” hospitals (such as 
St Vincent’s Private Hospitals in Sydney and Melbourne, St John of God Subiaco in Perth, Little 
Company of Mary in Adelaide and Canberra, and Mater Misericordiae in Brisbane) with very 
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strong local brands and reputations for excellence in areas of strategic importance to private 
hospitals and PHIs (such as obstetrics, cardiology and oncology). 
 

 

 
However, in Medibank’s experience: 

• (SVHA) SVHA is large hospital group operating Victoria, NSW and Queensland.  

 

• (St John of God (SJOG)) SJOG is a regionally diverse private hospital group with a 
substantial market presence in Western Australia and regional Victoria.   

 

• (Mater Misericordiae Health Services Brisbane Limited (MMHSB)) MMHSB operates three 
private hospitals in Brisbane and has a leading market position in private maternity and 
children’s hospital service in Queensland and northern NSW. 

 

• (Mater Health Services North Queensland Limited (MHSNQ))  MHSNQ operates two vital 
and geographically isolated hospitals in north east Australia, both of which are important for 
Medibank’s service contract with the Australia Defence Force.  

• (Cabrini Health Ltd (Cabrini)) Cabrini operates five hospital facilities in Victoria.  

• (Little Company of Mary (LCoM)) LCoM operates hospitals across the ACT, NSW, South 
Australia and Tasmania  

Collective negotiations 
 
Bargaining power 
 
Medibank does not have an in-principle objection to collective negotiations by private hospital 
groups.  However, Medibank has a number of concerns with the Application’s repeated suggestion 
that CNA members must negotiate collectively with PHIs in order to remedy an imbalance of 
bargaining power.  Medibank also objects to various specific assertions made in the Application to 
advance that view.  In particular: 



PUBLIC REGISTER VERSION 

4

• (Scale) CNA members are large hospital groups in their own right.  According to the 
Application (see page 36), two members of the CNA (SJOG and SVHA) are the third and 
fourth largest hospital groups in Australia when measured in terms of private hospital beds 
(after Ramsay and Healthscope), and another (LCoM) is the equal-fifth largest.  CNA hospital 
groups also have strong market positions on a state-by-state basis – for example, SJOG is the 
second-largest (and, if its proposed acquisition of Mercy Hospital Perth proceeds, the largest) 
private hospital group in Western Australia and LCoM is the largest private hospital group in 
Tasmania.  

 

 
The CNA is also particularly strong in respect of certain clinical areas that are highly strategic 
for hospitals and PHIs and, in that respect, the market shares referred to above tend to 
understate the CNA’s negotiating strength  
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• (Iconic status) As noted above, many of the hospitals operated by CNA members have 
reputations for particularly high-quality facilities and service excellence and, as a result, are in 
consistently high demand by patients.   

• (Regional strength) A hospital group may also enjoy countervailing power because it 
operates private hospitals in regional areas, where competition to provide hospital services 
may be less intense and one or two private operators may dominate.  Several hospital groups 
within the CNA have substantial operations in regional areas.  For example, MHSNQ operates 
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the only private acute hospital facilities in the Townsville region (across its Pimlico and Hyde 
Park campuses).  

 
• (Bypass options) The Application asserts that Medibank’s market share is such that CNA 

members must conclude HPPAs with Medibank to remain viable (see page 16).  Medibank 
does not agree with that assertion.  Medibank considers that it would be feasible for a private 
hospital group to bypass Medibank (i.e. to refuse to conclude an HPPA with Medibank).  In 
doing so, a private hospital group could rely on the legislated “second-tier” benefits regime, 
which requires a PHI to reimburse a non-contracted private hospital in respect of treatments of 
that PHI’s members for 85% of the average charge for the equivalent episode of hospital 
treatment under that PHI’s negotiated agreements.  That is, a PHI member would be able to 
claim a benefit in respect of treatment at their chosen hospital, even if that hospital was not 
covered by an HPPA with their PHI (assuming that the relevant policy covered that treatment).  
Hospitals are also able to charge a co-payment payable directly by the patient.  Bypassing 
Medibank is likely to be a particularly viable option for CNA members which, as noted above, 
operate iconic facilities that are more likely to be demanded by PHI members even in the 
absence of an HPPA.  

 
• (Medibank’s approach to purchasing) The Application points to Medibank’s publicly-stated 

approach to purchasing (in general terms, to control price increases and promote improved 
quality and safety) (see pages 16 and 17, and Annexure 4) and suggests that this 
demonstrates the “growing strength of the large private health insurance funds in Australia". It 
is not clear why this should be seen as a sign of strength.  A desire to control cost increases is 
to be expected from all PHIs in a highly competitive market in which consumers have a range 
of choices and hospital costs are increasing markedly year-on-year.  Medibank expects that its 
common-sense approach to purchasing would be reflected in the commercial strategy of all 
PHIs, large and small. 

 
• (For-profit model) The Application also asserts that the for-profit model of some PHIs results 

in “increased pressure on individual hospitals in their negotiations” with those PHIs (see pages 
28 and 29).  It is not clear why the adoption of a particular business model by one party should 
change the parties’ relative bargaining positions.  A not-for-profit PHI would have the same 
incentive to aggressively lower its costs as a for-profit PHI, as its cost savings would flow 
through to lower fees for the members that the not-for-profit PHI exists to serve. 

 
• (Dispute with Ramsay) The Application suggests that Medibank and Ramsay have recently 

concluded HPPA negotiations under which the agreed price increases will not cover Ramsay’s 
actual cost increases.  The Application seeks to draw unfounded inferences from press reports 
on the matter and Medibank does not consider its recent interactions with Ramsay to be 
evidence of a lack of bargaining power amongst private hospital groups. 

 
Sophistication and expertise 
 
The Application suggests that individual hospital groups suffer from a disadvantage in that PHIs 
employ specialist negotiators and use complex revenue models (see page 27).   
 
However, in Medibank’s experience, Catholic hospital groups are sophisticated negotiators 
capable of understanding Medibank’s funding models and achieving highly competitive outcomes 
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on a purely bilateral basis (i.e. without any truly collective negotiation and with minimal or no CNA 
assistance).  Medibank has received feedback from various hospital operators (including CNA 
members) that its payment models are transparent, logical and easy to understand.  Medibank 
does not perceive there to be any material difference between the negotiating capabilities of CNA 
members and those of other private hospital groups. 
 
Further, Medibank notes that, to the extent that the CNA can supplement its members’ negotiating 
capability, it can do so without collective bargaining or ACCC authorisation.  
 
Existing arrangements 
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Collective negotiations – anti-competitive detriments 
 
Medibank acknowledges that no collective boycott conduct is proposed in respect of PHIs and that 
any collective negotiations will be voluntary.  Medibank welcomes the CNA’s decision not to seek 
authorisation for collective boycotts against PHIs – conduct (or threatened conduct) of that kind 
would fundamentally alter the balance of bargaining power heavily in favour of participating 
hospitals.  Medibank also accepts that the voluntary nature of any collective negotiations will, to 
some extent, limit the anti-competitive detriment. 
 
However, as the Application concedes, in aggregate hospital groups participating in the CNA 
account for 26.3% of all private hospital beds in Australia.  If the CNA were to conduct collective 
negotiations in which all CNA members participated, then it would represent a bloc larger than 
Ramsay, Healthscope or Healthe Care, the three largest private hospital networks (on a national 
basis).  That bloc would also enjoy the leverage provided by the iconic status of some Catholic 
hospitals and regional strengths (as noted above).  In that context, in any truly collective 
negotiation, Medibank expects that it and other PHIs would have a relatively weak bargaining 
position    

In downplaying the potential for any anti-competitive detriment, the Application asserts that the 
ACCC’s 2009 authorisation of collective negotiations has not impacted the profitability of the major 
PHIs (see page 37).  It is not clear on what basis the Application makes that assertion; Medibank 
does not separately report its profitability in relation to members of the CNA and Medibank is not 
aware of any other PHI doing so.  In any event, in circumstances where no collective negotiation 
with Medibank has yet been conducted under the auspices of the CNA, it is to be expected that 
the ACCC’s 2009 authorisation will not have impacted on Medibank’s profitability. 
 
The Application also asserts that Catholic hospital groups operate at a disadvantage to for-profit 
operators, owing to their “different motivations” and the fact that they have “limited access to 
external sources of revenue for building and capital works (unlike their competitors)” (see page 
20).  The Application does not elaborate on these points and Medibank is not in a position to make 
detailed submissions on them.  However, Medibank notes that Catholic hospital groups operate 
some of the most modern and well-equipped hospitals in Australia and that not-for-profit hospital 
operators often receive concessions on government taxes and charges (which may include land 
tax, payroll tax, fringe benefits tax and salary packaging), which provide some competitive 
advantages. 
 
Collective negotiations – claimed public benefits 
 
Medibank accepts that, in principle, collective negotiations are capable of resulting in transaction 
cost savings and efficiencies that are appropriately described as public benefits.  However, in this 
case, Medibank submits that the likely extent of these benefits is overstated in the Application.  In 
particular: 
 
• (Group-specific arrangements) HPPA terms and conditions typically differ from hospital 

group to hospital group, reflecting factors such as cost structures, service breadth, geography 
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and contracting preferences.  The CNA is not a homogenous grouping and Medibank’s 
experience is that these issues differ greatly between CNA members  

 
Medibank expects that any collective 

negotiation would still need to involve “one-on-one” discussions on a range of issues.  

•

In view of the above, Medibank expects that collective negotiations would not enable the HPPA 
negotiation process to be effectively rationalised.  For that reason, Medibank submits that there is 
a low probability that material transaction cost savings and efficiencies will be realised from the 
proposed conduct. 
 
Information sharing 
 
The Application also seeks re-authorisation for information sharing arrangements between 
members of the CNA to facilitate collective negotiations and the CNA’s revenue modelling and 
benchmarking services.  Medibank accepts that information sharing (including as to prices) is, as 
the ACCC has previously noted, an “inherent aspect of collective bargaining” (see paragraph 7.54 
of the ACCC’s 2009 determination in respect of the CNA).  Medibank also accepts that it is 
legitimate for private hospital groups to share aggregated revenue, activity, cost and efficiency 
data for quality, clinical and service benchmarking purposes. 
 
However, Medibank would be extremely concerned if CNA members were authorised to exchange 
any dis-aggregated pricing information (most obviously, the price schedules included in each 
hospital group’s HPPA), or any data from which prices can be derived (such as “price weight of 
one” (PWO) figures or year-on-year percentage increases), outside a truly collective negotiation.  

Critically, it is not clear from the terms of the Application whether the sharing of pricing information 
is proposed.  Although the Application’s discussion of anti-competitive detriments suggests not 
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(see page 39), Medibank considers that the Application’s description of the proposed information 
sharing conduct in sections 4.1 and 4.2 of the Application is far too broad and may leave CNA 
members with scope to share pricing and other competitively sensitive information in ways not 
anticipated by other market participants or the ACCC.  It is also relevant that the CNA has only 
recently established its Hospital Benchmarking Network (HBN) Groups (see page 6 of the 
Application) and the way in which those groups operate, share and use information is not 
transparent to PHIs.  Accordingly, Medibank submits that it is imperative for the ACCC to obtain 
comprehensive clarification from the CNA as to what information is proposed to be shared 
between CNA members (and in what context(s)) and for the ACCC’s authorisation – if granted – to 
specify the bounds of the authorised information sharing arrangements with precision. 
 
Term 
 
Finally, the Application seeks an authorisation term of 10 years.  As the ACCC is aware: 
 
• hospital services and health fund markets are subject to continual change; 

 
• the CNA appears to have aspirations to expand and deepen its activities, both in terms of 

collective negotiations (see, for example, page 44 of the Application) and information sharing 
(for example, through the recently-established HBN groups); 

 
• the ACCC has previously determined that an authorisation term of five years is appropriate in 

relation to the CNA’s activities; and 
 

• the HPPAs negotiated with Catholic hospitals are very high-value contracts with obvious 
implications for consumer welfare and it is appropriate that the proposed conduct is regularly 
reviewed. 

 
Accordingly, Medibank submits that an authorisation term of ten years is too long and a term of 
five years would be more appropriate. 
 

If you have any queries about this letter or would like additional information, please let me know.  
Medibank would be pleased to assist the ACCC further.  
 

Yours sincerely 
 

Ross Cooke 
General Manager, Operations 
Provider Networks and Integrated Care 




