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7 October 2014 

 

Gavin Jones 

Director 

Adjudication Branch 

Australian Competition and Consumer Commission 

GPO Box 3131 

Canberra ACT 2601 

 

Dear Mr Jones 

Notification N97609: Coal Reuse Pty Limited 
 

I refer to the notification provided by Coal Reuse Pty Ltd under s93(1) of the Competition and Consumer Act 
2010 (Cth)  (N97609), and the related ACCC information request of 23 September 2014. 

Please find enclosed, responses to each of the ACCC queries and comments on other issues raised in the 
submissions received by the ACCC from Cement Australia and Envirospheres. 

For the reasons set out in the enclosed submission, Coal Reuse continues to consider that the notified conduct 
will not cause any lessening of competition, and that even if the ACCC considers that a lessening of 
competition could occur as a consequence of the notified conduct, it would be clearly and substantially 
outweighed by the public benefits which will arise from the conduct, such that there is no valid basis to revoke 
the notification. 

Pursuant to s95(2) of the CCA, Coal Reuse requests that those parts of the submission marked confidential be 
excluded from the register of notifications by reason of the confidential and commercially sensitive nature of 
the information contained in those sections. Coal Reuse has enclosed a public version of the submission with 
those parts removed.  

Coal Reuse requests that those sections not be disclosed to third parties without Coal Reuse's prior consent. 
Coal Reuse acknowledges that, in accordance with its usual confidentiality regime, the ACCC requires that: 
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• there is no restriction on internal use, including future use, that the ACCC may make of the information 
consistent with its statutory functions; 

• the confidential information may be disclosed to the ACCC's external advisors and consultants on the 
condition that each advisor or consultant be informed of the obligation to treat the information as 
confidential; and  

• the ACCC may disclose the confidential information to third parties (in addition to its external advisors 
or consultants) if compelled by law. 

 

Please do not hesitate to contact me if Coal Reuse can be of any further assistance in the ACCC's 
consideration of these matters.  

 

Yours sincerely 

 

 

David Wright 

General Counsel and Chief Financial Officer. 
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1 Executive Summary

Coal Reuse Pty Ltd (Coal Reuse) has carefully reviewed the ACCC's request for information of 23 

September 2014 and the public versions of the submissions made to the ACCC on 2 September 2014 by 

Cement Australia Pty Ltd (Cement Australia) and Envirospheres Pty Ltd (Envirospheres) (the 

Objections) in respect of Notification N97609 (the Notification).

Coal Reuse is pleased, by way of this submission, to respond to the specific questions raised by the 

ACCC (in Part 2) and to provide further additional responses to the submissions made by Cement 

Australia and Envirospheres (Parts 3 and 4 of this submission respectively). 

Coal Reuse continues to consider that the notified conduct will not cause any lessening of competition, 

and that even if the ACCC considers that a lessening of competition could occur as a consequence of the 

notified conduct, it would be clearly and substantially outweighed by the public benefits which will arise 

from the conduct, such that the ACCC should not take action to revoke the Notification.

The ACCC should view the Objections for what they are, namely the complaints of the incumbents who 

have lost a competitive tender process and are now seeking to use the ACCC's regulatory processes in 

relation to consideration of the Notification to overturn Stanwell Energy Limited's decision on which entity 

should be the successful tenderer. In both cases, the conduct notified is merely replacing the current sole 

source of supply from the Tarong power station (for cenospheres and cement grade fly ash) with a 

different sole source of supply. That switching would be anticipated to be pro-competitive as, in contrast 

to the incumbents, Coal Reuse will not be vertically integrated and therefore does not have the same anti-

competitive incentives in relation to how it might deal with others.

As the Objections themselves demonstrate, the concerns of Cement Australia and Envirospheres relate 

to an adverse change in the position of those individual companies from losing a contract (at most,

constituting damage to an individual competitor) not an adverse impact on competition.  

That is not a valid basis upon which the ACCC should seek to revoke a notification under section 93 of 

the Competition and Consumer Act 2010 (Cth).

2 Responses to Specific ACCC Questions

Please find below responses to the specific questions raised in the ACCC's letter of 23 September 2014:

Coal Reuse scope of operations

1. Does Coal Reuse, or any related entity, currently have any plans to expand its business into any area 

other than the resale of coal combustion products (CCPs) it acquires? Has Coal Reuse, in the past or 

presently, entered into formal or informal discussions with any party about expanding its business into 

any area other than the resale of CCPs it acquires?

Coal Reuse does not have any current plans to expand its business into any area other than harvest, 

storage, handling and associated processing and transportation services related to resale of such CCPs.

Coal Reuse is not currently (and has not been in the past) in any discussions (formal or informal) about 

expanding its business into any other area.

Coal Reuse notes that Envirosphere appears to have made other allegations on the scope of Coal 

Reuse's business on a confidential basis.  As Envirospheres appears unwilling to make those allegations 

openly, Coal Reuse cannot directly respond to them. It appears to Coal Reuse (from its discussions with 

Envirospheres to date about potential supply) that Envirospheres' objection is that Coal Reuse is planning 

to dry and bag the cenospheres rather than merely supply them 'raw'. In Coal Reuse's view that does not 

involve extending its business into an area beyond CCPs. Cenospheres are discussed in more detail in 

the response to question 7 below.
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In relation to the assignment of the Rockshore contract that is mentioned in the Envirosphere submission, 

Coal Reuse confirms that contract is no longer current or relevant. That contract provided an opportunity 

for Coal Reuse to develop its understanding of CCPs and the potential business opportunities involved

and develop the capability with CCPs necessary to become a successful tenderer in the subsequent 

Stanwell Energy Limited competitive tender process. However, it only involved small volumes of CCPs 

being sold.

The contract with Stanwell Energy Limited to which the Notification relates is, in all material senses, the 

commencement of Coal Reuse's proposed business.

Commercial arrangements & auction system

2. The ACCC understands that Coal Reuse intends to operate three types of markets on-line. Specifically, 

markets for:

• small quantities at spot prices for immediate delivery,

• modest quantities, typically for delivery in the next month by tender, and

• large quantities and long term supply contracts by auction.

Please provide an update about the progress of development and rollout of these market systems.

As noted in the responses to question 3 below, in order to harvest, store and handle the CCPs, Coal 

Reuse needs to make investments in infrastructure.

By way of indicative timing, Coal Reuse currently expects to complete the first tender for run of station fly 

ash in October, followed by bottom ash and cenospheres in November and cement grade flyash in 

December. 

That indicative timing is based on the likely completion of and access to infrastructure occurring shortly 

afterwards.  The spot market would then be proposed to launch immediately after closing of a tender 

(given that part of the purpose of the tender is to discover a fair price for the spot market).  

The auction system has had considerable development, however development is not yet complete.  Coal 

Reuse is currently developing modifications based on some initial feedback from potential buyers, with 

the first auction projected to be held in December.

Coal Reuse has provided a more detailed update to the ACCC on a confidential basis regarding the 

development of the market systems.

For completeness Coal Reuse notes that until the ACCC rejects the Objections it will continue to be 

difficult for Coal Reuse to make any sales that are based on Coal Reuse having a continuing right to 

source and resell CCPs.

3. Please provide a response to the concern expressed by Envirospheres and Cement Australia that:

• “To date, it has proved impossible for Envirospheres to make any commercially viable 

arrangements with Coal Reuse to ensure any sort of continuity of supply of cenospheres to

Envirospheres to ensure we can continue to operate our business.” Envirospheres submission, 

page 4, and

• “Since that time [31 July 2014] Coal Reuse has been unable to provide any documentation in 

regard to its supply chain capability or their open market model. The exclusive arrangements 

between CR and Stanwell consequently resulted in a loss of supply of Tarong Fly Ash to the 

market.” Cement Australia submission, page 2.
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Coal Reuse is extremely disappointed with these statements, given Coal Reuse was only give access to 

the site on 1 August 2014 and since signing the contract with Stanwell Energy Limited has held 

discussions for continued supply with all existing off-takers of CCPs from the Tarong power station, 

including both Envirospheres and Cement Australia.

Envirospheres' submission expressly recognises that specific infrastructure is required in order to harvest 

cenospheres. Similarly, Cement Australia understands that investment in infrastructure is required in 

order to capture, harvest and store cement grade fly ash. 

As a consequence, the initial offer made to Envirospheres involved Envirospheres doing the harvesting of 

cenospheres with its existing equipment on an interim basis and Coal Reuse was seeking to engage with 

Cement Australia in relation to buying its existing infrastructure. Both of those offers, which were on very 

reasonable terms given Coal Reuse's desire to maintain the volume of CCP offtake, would have provided 

for continuation of supply to Envirospheres and Cement Australia, but were refused.

Coal Reuse is consequently now investing in new infrastructure in respect of both cenospheres and 

cement grade fly-ash. As the ACCC would appreciate the construction and commissioning of that 

infrastructure takes time and it is likely to be months further before it will be operational.

While Coal Reuse understands that an interruption in supply may potentially cause some short term 

difficulties for Envirospheres and Cement Australia, those difficulties are:

• something that would occur in any change of offtakers/suppliers for the CCPs where the 

incumbent offtakers refused reasonable offers for interim sources of supply (they are not 

something that is caused particularly by Coal Reuse or the conduct notified);

• based on previous decisions those firms have made seemingly based on an assumption they 

would always continue to be the single supplier of cenospheres and cement grade fly-ash 

respectively from the Tarong power station;

• in the case of Envirospheres at least, something that Envirospheres appears to have sought to 

mitigate by taking large volumes of cenospheres prior to the expiry of their contract with Stanwell 

Energy Limited;

• not the fundamental issue claimed, given alternative sources of supply of the relevant CCPs from 

other power stations (as expressly mentioned in the Cement Australia submission); and

• an impact on an individual competitor, not a lessening of competition in the market.

4. Please provide a response to the concern expressed by Envirospheres that:

(a) the proposed auction system will not minimise Coal Reuse’s ability to increase prices where the 

auction system allows Coal Reuse to set a reserve price, and

(b) the process for determining a reasonable market price for the spot market similarly allows Coal 

Reuse to inflate prices by setting a high initial spot price and then ensuring that the price remains 

high through the reserve.

These concerns demonstrate a misunderstanding of the economics of Coal Reuse's investment and 

ignore the practical implications for Coal Reuse should it behave in that manner. 

As noted above, Coal Reuse needs to invest in infrastructure in order to harvest, store and handle the 

CCPs. It cannot make a profitable return of and on that capital investment without selling a substantial 

volume of CCPs across the 10 year contract term. At its heart, Coal Reuse's business plan is based on 

movement of greater volumes of CCPs, not achieving increased prices.
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Setting reserve prices or spot prices high will merely damage sales and result in customers investigating 

and investing in alternative sources of supply from other power stations or use of substitutes and Coal 

Reuse failing to earn a reasonable return of and on the capital invested.  

Envirospheres also appears to be ignoring that:

• Coal Reuse will have an interest in seeking further business with Stanwell when the contract 

expires (given the proposed infrastructure will have a remaining useful life) and the prospects of 

that occurring would be severely damaged by any behaviour that Stanwell Energy Limited 

perceived as limiting sales (and thereby increasing Stanwell's disposal costs in respect of CCPs 

that are not sold); and

• Coal Reuse sees marketing of CCPs from power stations as a global business opportunity, with 

the initial Stanwell contract effectively providing evidence of Coal Reuse's ability to substantially 

expand the volume of CCPs that are reused (and thereby reduce disposal costs for the relevant 

power stations). Any anti-competitive behaviour in respect of the initial Stanwell contract would be 

anticipated to prevent Coal Reuse from being granted any future contracts or rights of similar 

nature.

5. Cement Australia has submitted that demand for concrete grade fly ash by infrastructure and 

construction industry customers is rarely linear. Please provide details of how the auction model and/or 

spot market model proposed by Coal Reuse will address this issue

Coal Reuse accepts that demand for cement grade fly-ash by an entity such as Cement Australia is not 

linear. This is one of the reasons that Cement Australia's previous 'non-exclusive' contract was, in 

practical effect, exclusive – as no other industry participant could rely on a particular surplus to Cement 

Australia's needs being available when they needed it.

While Coal Reuse intends to introduce customers which use fly-ash for other purposes  (such as for 

aggregates), Coal Reuse considers that its marketing model is flexible enough to better balance the non-

linear demand of multiple customers with cement based demand.

Coal Reuse anticipates this issue would be addressed in the following ways:

• Coal Reuse utilising a storage, transfer (between sites) and logistics plan to increase daily 

availability and address interim shortages;

• For unavoidable interruptions such as power station failures, all parties would be impacted pro-

rata without preference (which would be a standard term of supply contracts);

• Using a combination of auction long term base levels and short term spot price volumes to create 

more volume flexibility (so that a single contract cannot clear all available volume as was 

previously the case); and

• Additional R&D into promising technologies that may allow reuse of storage volumes.

In addition, Coal Reuse anticipates that a user such as Cement Australia would seek a combination of:

• a long term contract(s) with a 'base' volume;

• monthly supply quantities based on projected workload; and

• spot contracts to sculpt its supply rights to reflect any additional demand/workload that exists 

above that projected demand.

Different customers would potentially use different 'mixes' based on the level of risk and cost they were 

willing to assume. For example, as fly-ash is not a perishable product that degrades over time, Cement 

Australia would be able to decide whether it was efficient to have greater storage capacity at its own 
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facilities to allow for additional peak order periods to take advantage of lower prices for CCPs or to gain 

certainty of cost in advance, or to continue to buy on a just in time basis.

If Cement Australia was willing to properly engage with Coal Reuse regarding the optimum operation of 

the new market based system this flexibility would be more evident to it.

Cenospheres

6. Please comment on the concerns raised by Envirospheres that:

(a) Cenospheres are a particular form of coal combustion product that presents significant 

differences from all other CCPs and therefore there are separate markets for the supply of raw 

cenospheres and for the supply of processed cenospheres.

(b) The proposed arrangements will substantially lessen competition in these markets, and, if Coal 

Reuse has incentives to vertically integrate and the ability to inflate prices to its downstream 

competitors, will also substantially lessen competition in the downstream markets that rely on 

processed cenospheres.

(c) Because of the specialised harvesting methods for cenospheres it will not be possible to auction 

short term rights for access to multiple parties. Access to the site and recovery of the 

cenospheres must be done in accordance with strict mining regulated procedures and

environmental obligations and, therefore, Envirospheres believes that the only way this can be 

done efficiently and in accordance with those obligations is to appoint a single offtaker.

(a)

Coal Reuse considers that it makes no difference to the overall competition analysis if cenospheres are 

considered to constitute a separate market.

It accepts that the likely sale value of cenospheres (on a per tonne basis) is substantially higher than for 

fly-ash and other CCPs.

However, for that very reason the geographic scope of any market for cenospheres is a global one, with 

many suppliers and buyers, such that the potential volumes that Coal Reuse will be able to supply under 

the contract notified will only represent a very small proportion of the total market. This is discussed 

further in the responses to question 5 and 6(b).

Coal Reuse does not accept that there should be considered to be separate markets for raw cenospheres 

and processed cenospheres. The process for drying and bagging of cenospheres (to produce what Coal 

Reuse assumes Envirospheres refers to as processed cenospheres) is a simple process which it is 

necessary to undertake to allow economically viable transportation for any material distance (as 'raw' 

cenospheres have substantial water content making them heavier and relatively expensive to transport). 

Coal Reuse considers that 'raw' and 'processed' cenospheres should simply be considered to be different 

forms of the same product for the purposes of a competition analysis.  Coal Reuse is not aware of true 

third party buyers for raw cenospheres (as opposed to power station site offtakers of raw cenospheres 

like Envirospheres who dry them on site for their own use).

(b) 

The Envirospheres submission itself demonstrates why in any separate cenospheres market there would 

be no substantial lessening of competition, namely:

• Envirospheres itself considers that for safety and environmental reasons the only appropriate 

result is a 'single off-taker' for cenospheres (see pages 4-5 Envirosphere submission), such that 
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the likely state of the market both 'with and without' the conduct notified is a single exclusive

supplier; and

• The higher value and lighter density (due to their hollow nature) of cenospheres (see page 3 

Envirosphere submission), makes transportation of cenospheres much longer distances 

economically viable – such that there is a much wider geographic dimension to any cenospheres 

market. Coal Reuse considers that, given the relative proportion of freight costs to the ultimate 

sale price, any separate cenospheres market would be a global market. Consistently with that, 

Envirospheres mentions that customers are already importing processed cenospheres (see page 

3 Envirosphere submission) indicating that competition from other power stations (potentially

both domestic and international) will provide a clear limit on the ability of Coal Reuse to raise the 

price of cenospheres.

In relation to the alleged incentives in relation to vertical integration:

• These issues exist in the likely state of the market without the conduct notified (namely the 

previous vertically integrated offtakers, in Envirospheres and Cement Australia, continuing to hold 

offtake rights with the very incentives Envirospheres are now alleging Coal Reuse has), such that 

any possible vertical integration cannot result in a lessening of competition compared to the likely 

state of the market without the conduct notified; and

• In any case, as noted in the response to question 1:

• Coal Reuse does not have any current plans to expand its business into any area other 

than harvest, storage, handling and associated processing and transportation services

related to resale of CCPs; and

• Coal Reuse is not currently (and has not been in the past) in any discussions (formal or 

informal) about expanding its business into any other area.

(c)

Coal Reuse accepts that the likely state of commercial arrangements with or without the conduct notified 

is a single buyer from Stanwell Energy Limited. As noted above, that is precisely why there cannot be a 

lessening of competition from the conduct notified in respect of any separate market for cenospheres.

Coal Reuse intends to sell dried and bagged cenospheres. Following that process, cenospheres can 

easily be stored and sold at different times to the actual harvesting of the raw cenospheres occurring.

The fact that Envirospheres has based its business to date on buying raw cenospheres from Stanwell at a

cheap price and then earning a substantial margin by undertaking the drying and bagging process itself 

does not mean that the only method of selling cenospheres from a power station is to do so on a raw 

basis as they are harvested. Existing international sellers of cenospheres are able to supply 'one-off'

shipments of dried and bagged cenospheres.

Accordingly, Coal Reuse does not agree that it will not be possible to auction short term rights to multiple 

parties.

CCPs reuse levels

7. Coal Reuse submits that CCPs reuse in Australia compares very poorly with international reuse levels. 

Please comment on the submissions made by Envirospheres and Cement Australia that:

• such comparisons do not have regard to different types of market structures,
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• Australian reuse levels compare favourably with international levels, particularly when differences 

in populations and the number of coal powered power stations per capita are taken into account, 

and

• Australia has a very high effective per capita utilisation rate.

The Australian experience largely only reflects reuse of cement grade fly-ash as a substitute for cement 

and reuse of cenospheres. In addition to continuing to sell those types of CCPs for their existing uses, 

Coal Reuse will be investing business development efforts in beneficial reuse of other CCPs and 

expanding the uses of the types of CCPs that are already sold.

In many European countries reuse rates commonly approach 100% and CCPs have a much broader 

industry application. In countries like Germany, Japan and increasingly China, additional uses are made 

of CCPs that are not contemplated in Australia.

Coal Reuse also queries whether per capita rates are a sensible point of comparison (compared to 

absolute proportions of reuse) given that Australia generates a high proportion of its power from coal-fired 

generators but has a relatively low population – thereby skewing per capita figures in a way that is not 

reflective of the actual reuse occurring.

For an accurate reflection of current utilisation levels, the following data shows reported CCP reuse rates 

from the Coal Combustion Handbook, 2
nd

edition. Ash Development Association of Australia. 2014, Page 

11. 

As highlighted in the table (our emphasis added), Australia's utilisation rates are substantially below those 

in Europe, China, Japan and Asia and below the aggregate global utilisation rate. Coal Reuse is seeking 

to bring utilisation levels closer to the best practice which exists in countries like Germany and Japan.

Country or 

Region

CCP 

Production (Mt)

CCP Utilisation 

(Mt)

Utilisation rate 

(%)

CCP Production 

per person (Mt)

CCP utilisation 

per person (Mt)

Australia 13.1 6.0 45.8% 0.60 0.27

Canada 6.8 2.3 33.8% 0.20 0.07

China 395 265 67.1% 0.29 0.20

Europe (EU15) 52.6 47.8 90.9% 0.11 0.10

India 105.0 14.5 13.8% 0.09 0.01

Japan 11.1 10.7 96.4% 0.09 0.08

Middle East & 

Africa

32.2 3.4 10.6% 0.02 0.01

United States of 

America

118.0 49.7 42.1% 0.37 0.16

Other Asia 16.7 11.1 66.5% 0.05 0.03

Russian 

Federation

26.6 5.0 18.8% 0.19 0.04

Total 771.1 415.5 53.5%

To try to quantity the benefits of increasing utilisation, from a power station's perspective alone the 

savings on ash dam storage facilities would be substantial. Reuse from Stanwell Energy Limited sites is 

approximately 30% at current. Given that an ash dam has a useful life of approximately 25 years at this 

rate an increase in reuse to 50% would be nearly a third extension of life for an ash dam or 8 years, 

providing a cost saving of around $113 million. Coal Reuse understands that the capital cost of a new 

commercial size ash dam would be in the order of $100 million in capital costs and approximately $10 
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million in operating costs. If best practice reuse levels could be achieved the savings could exceed $350 

million.

Reproduced below is a graph from the Coal Combustion Handbook, 2
nd

edition. Ash Development 

Association of Australia. 2014 showing ash production and utilisation levels in Australia. It aptly 

demonstrates that there has been no non-transitory material improvement in the level of ash utilisation 

throughout the last 20 years and that the vast majority of ash sales remain based on its use as a 

substitute for cement. The proportion of fly-ash sold which is currently used for cement related uses is 

approximately 79% despite many other methods of utilisation existing, resulting in approximately 9.8 Mtpa 

of fly-ash ending up stored in ash dams (see Coal Combustion Handbook, 2
nd

edition. Ash Development 

Association of Australia. 2014, pages 153-154).

The notified conduct provides a clear public benefit by creating the potential to increase the ash utilisation 

in a manner that would not occur under the previously prevailing market structure, where (without open 

market principles and with vertically integrated incumbents as the offtakers) new buyers of CCPs for other 

uses were not attracted.

That benefit would be anticipated to be wider than just the power stations for which Coal Reuse has an 

initial contract with Stanwell Energy Limited, as it would be anticipated that where Coal Reuse is 

successful in growing the utilisation levels of the Stanwell power station's output that other power stations 

will seek to follow suit.

3 Further responses to Cement Australia submission

As noted in the original submission made with the Notification, Cement Australia / Pozzolanic's previous 

constraint was, in practical effect, exclusive. As indicated in paragraph (b) of Cement Australia's 
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submission, no third party sought to acquire cement grade fly ash from Tarong/Tarong North during the 

term of the previous contract. 

Coal Reuse considers that that does not demonstrate that Cement Australia / Pozzolanic would have 

been willing suppliers to any third party that made a request for supply. Rather, the reason for that lack of 

third party demand was the understanding the downstream competitors of Cement Australia had about 

Cement Australia / Pozzolanic's willingness to supply (given its own volatile demand) and the terms it was 

likely to be willing to supply on (give its interest in downstream markets where it competed with the other 

likely customers for the cement grade fly ash). 

Those factors have no application to Coal Reuse and that is a key differentiating factor which prevents 

Coal Reuse's exclusive position from substantially lessening competition from Cement Australia / 

Pozzolanic's practically exclusive position.

It also clear from page 5-6 of Cement Australia's submission that:

• 'Cement Australia has the ability to source alternative materials' and that Cement Australia

regards these substitutes as competitive alternatives to cement grade fly ash from Tarong; and

• Cement Australia has identified opportunities to import fly ash – which demonstrates that import 

competition provides an effective cap to any potential future prices,

Such that there is clearly no lessening of competition in respect of cement grade fly-ash of which 

complaint can be made.

In the case of cement grade flyash, run of station and bottom ash – the market price for the CCP’s is a 

function of the price of cement and not in Coal Reuse's control.  There is no opportunity to raise this price 

past the level cement companies would pay given the alternative sources of CCPs (that are currently 

supplying the market) and the substitutes – particularly slag (which we understand is being imported in

relatively high volumes into Brisbane) and imported flyash (which Coal Reuse understands is being 

imported in material volumes from China).  The price of substitutes and the delivered price of the 

imported product provide a clear barrier to charging excessive prices. 

Coal Reuse maintains that with it as the supplier of CCPs, behavioural barriers to entry created by the 

Cement Australia / Pozzolanic contract will be removed.

It also considers that the fact Stanwell chose to cease negotiations earlier in the process with Cement 

Australia is not evidence that Stanwell did not operate a competitive tender process – rather it is evidence 

that Coal Reuse's proposal was compelling compared to Cement Australia's proposal to continue the 

long-standing status quo which has resulted in no material improvement in reuse levels over a number of 

decades.

4 Further responses to Envirosphere submission

As a general comment in relation to the Envirospheres submission, a number of allegations have been 

made on a confidential basis. Coal Reuse cannot unfortunately respond to those allegations and 

considers that any decision to seek to revoke the Notification on the basis of such arguments would be 

likely to constitute a failure to provide natural justice.  If there is a way for those allegations to be put to 

Coal Reuse in a way that removes the confidentiality concerns, Coal Reuse would be happy to seek to 

address them. 

However, the main difficulty with the Envirospheres' submission is that it simply equates a worsening of 

its position with a lessening of competition, and fails to recognise that damage to a competitor is not a 

substantial lessening of competition for the purposes of the Competition and Consumer Act 2010 (Cth).

In that regard, at worst the transaction involves a 1 for 1 change of suppliers and at best it will introduce 

new competitors to the market (initially as buyers attracted by Coal Reuse).
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5 Conclusion

For the reasons set out above Coal Reuse continues to consider that the notified conduct will not cause 

any lessening of competition, and that even if the ACCC considers that a lessening of competition could 

occur as a consequence of the notified conduct, it would be clearly and substantially outweighed by the 

public benefits which will arise from the conduct, such that there is no valid basis to revoke the 

Notification.

If Coal Reuse can provide any further information or clarification that would assist the ACCC in its 

consideration, please do not hesitate to contact David Wright, Chief Financial Officer and General 

Counsel on (02) 9293 2596 or david.wright@coalreuse.com.


